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DISTRICT  OF  OOJWECTICUT,  u. 
Beit  RniniBBUD,  That  on  the  nineteenth  day  of  June,  in  the  fifty-fir* 
X*  0.  year  of  the  Independence  of  the  United  States  of  America,  Ouvnt  D.  Cook 
&  Co.  of  the  said  District,  have  deposited  in  this  office  the  title  of  a  Book, 
the  right  whereof  they  claim  as  Proprietors,  in  the  words  following,  to  wit :  *•  A  trea- 
tise on  the  principles  and  practice  or  the  Hiurh  Court  of  Chancery,  under  the  follow- 
ing  heads :  1.  Common  Law  Jurisdiction.  2.  Equity  Jurisdiction.  S.  Statutory  Juris- 
diction. 4.  Specially  delegated  Jurisdiction.  Et  sthcu  venu  abstrutum  excuaeret  ig- 
nttn.  By  Henry  Maddock,  Esq.  of  Lincoln's  Inn,  •Barrister  at  Law.  With  the  addition 
of  the  principal  American  decisions  in  Chancery,  upon  the  plan  of  the  original  work. 
'  By  Thomas  Huntington,  Esq.  Counsellor  at  Law.** — In  conformity  to  the  act  of  Con- 
gress of  the  United  states,  entitled,  "  An  act  for  the  encouragement  of  learning,  by 
securing- the  copies  of  Maps,  Charts  and  Books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  times  therein  mentioned." — And  also  to  the  act  entitled,  "  An  act 
supplementary  to  an  act,  entitled  "  An  act  for  the  encouragement  of  learning,  by  se- 
curing the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
copies  during  the  times  therein  mentioned,*  and  extending  the  benefits  thereof  to  the 
♦arts  of  designing,  engraying,  and  etching  historical  and  other  prints." 

JNO.  BEACH,  CUrttfVutHHHctofOmntcHcva. 
A  true  copy  of  Record,  examined  auid  amled  by  me, 

JNO.  BEACH,  Ckrk  o/  the  District  o/  Connecticut. 
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A  Second  Edition  of  this  Work  being  in  request,  I  have 
made  such  alterations  and  additions  as  my  reading  and  reflec- 
tion have  suggested  since  the  publication  of  the  First  Edition. 
The  additions  are  numerous,  consisting  nearly  of  three  hundred 
Pages,  and  the  Index  has  been  much  enlarged. 
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TO  THE  FIRST  EDITION. 
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THE  following  woik  is  the  result  of  the  leisure  hours  of  sev- 
eral years.  Desirous,  from  duty  and  inclination,  to  acauaint  my- 
self with  the  Principles  and  Practice  of  the  Court  of  Chancery, 
I  resolved,  early  in  my  Professional  Studies,  to  read  all  the  Chan- 
cery Reports  of  reputation  and  authority,  beginning  with  the 
most  modern,  and  concluding  with  the  most  ancient*  This 
coarse  of  reading  I  pursued  always  with  my  pen  in  my  hand,  ex- 
tracting the  Principles  and  the  Practice  as  I  read,  and  arranging 
them  under  such  heads  as  seemed  the  most  natural  and  conven- 
ient. This  is  the  secret  history  of  the  design  and  execution  of 
this  Work,  which  was  originally  intended  only  for  private  use. 
I  might  have  taken  an  easier  course ;  I  might  have  applied  myself 
to  the  Treatises,  several  of  them  able  ones,  which  have  been 
written  on  many  of  the  subjects  of  the  following  Work,  and  have 
made  a  compilation  of  compilations  ;  but  I  preferred  seeing  and 
judging  for  myself. 

To  collect  a  multiplicity  of  particulars  under  general  heads, 
and  to  refer  a  variety  of  operations  to  their  common  principle, 
has  been  justly  observed  to  be  the  object  of  science  ;  but  if  it 
were  true,  that  theXJhancellor,  in  the  exercise  of  his  Jurisdiction, 
acted  only,  as  is  vulgarly  supposed,  according  to  an  unbounded 
discretion,  nunc  scverius,  nunc  mitnu  agendo  prout  viderint  expe- 
Urtj  it  would  be  a  folly  to  attempt  to  systematise  the  doctrines  of 
the  Chancery  ;  for  what  would  be  the  use  of  principles  if  they 
were  of  so  fluctuating  a  nature  that  Chancellors  might  regard  or 
disregard  them  as  they  thought  proper  ?  In  respect  to  Costs,  the 
Court  does,  indeed,  from  necessity,  use  a  discretion,  and  it  is  the 
most  painful  part  of  its  duty ;  but  in  other  respects,  the  system 
of  our  Courts  of  Equity  is  a  laboured,  connected  system,  govern- 
ed by  established  Rules,  and  bound  down  by  Precedents,  from 
which  the  Judges  do  not  depart,  although  the  reason  of  some  of 
them  may?  perhaps,  be  liable  to  objection. 
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In  cases  of  Trust  and  of  Fraud,  Chancellors,  it  is  true,  have 
been  unwilling  to  set  bounds  to  their  Jurisdiction,  and  say  how 
far,  in  cases  of  that  description,  they  will  go ;  yet  so  far  as  they 
have  gone,  the  principles  laid  down  are  binding  authority. 

fcC  There  are^  says  Lord  Redesdale,  "  certain  principles  on 
which  Courts  of  Equity  act,  which  are  very  well  settled.  The 
Cases  which  occur  are  various  ;  but  they  are  decided  on  fixed 
principles.  Courts  of  Equity  have  in  this  respect  no  more  dis- 
cretionary power  than  Courts  of  Law.  They  decide  new  Cases 
as  they  arise  by  the  Principles  on  which  former  Cases  have  been 
decided^  and  may  thus  illustrate  or  enlarge  the  operation  of  those 
principles;  but  the  principles  are  as  fixed  and  certain  as  the 
principles  on  which  the  Courts  of  Common  Law  proceed."  (a.) 

If  Chancellors  were  not  guided  by  Precedent,  there  ought  to 
be  fifty  Courts  of  Chancery.  A  decided  point  is  now  never  dis- 
cussed ;  but  if  Precedents  were  of  no  avail,  each  ewe  mast  be 
argued  on  first  principles,  and  the  affairs  of  mankind  could  not  be 
carried  on. 

It  seldom  happens  that  a  case  comes  before  a  Chancellor  unaf- 
fected by  previous  decision :— one  I  remember  before  a  great 
Judge,  and  he  begins  his  decision  by  saying,  "  Having  had  d^ukts 
upon  this  Will  for  twenty  years,  fa."    Had  there  been  cases  in 

Eint,  that  eminent  man,  equal  to  any,  and  superior  to  most  of 
I  predecessor*,  would  hare  decided  in  five  minutes  what  he 
had  been  twenty  years  doubting  upon. 

Lord  Nottingham,  disapproving  of  some  cases'  cited  to  him, 
said,  with  some  warmth,  "  that  he  would  alter  the  Lam  m  that 
point"  (b) :  but  Lord  Talbot,  when  this  saying  was  mentioned  to 
him,  observed,  u  I  do  not  see .  how  any  thing  less  then  an  Act  of 
Parliament  can  alter  the  Law11  (c).  "  If,1'  said  his  Lordshipt 
"  the  Law,  as  it  now  stands,  be  thought  inconvenient*  ft  will  bo  a 
good  reason  for  the  Legislature  to  alter  it ;  but  till  that  is  done, 
what  is  Law  at  present  must  take  place"  (d). 

In  the  case  ot  Fry  and  Porter  (e),  Lord  Ch.  J.  Vaughaa,  who 
was  called  in  to  the  assistance  of  the  Chancellor,  said,  "  he  won- 
dered to  hear  of  citing  of  Precedents  in  matter  of  Equity ;  for 
if  there  be  Equity  in  a  case,  that  Equity  is  a  universal  truth,  and 
there  can  be  no  Precedent  in  it ;  so  that  in  any  Precedent  that 
can  be  produced,  if  it  be  the  same  with  this  Case,  the  Reason 
and  Equity  is  the  same  in  itself;  and  if  the  Precedent  be  not 
the  same  with  this  Case,  it  is  not  to  be  cited,  being  not  to  that 
purpose:''  but  the  Lord  Keeper  Bridgman  vindicated  the  use 
of  Precedents.  "  Certainly,"  says  he,  "  Precedents  are  very 
necessary  and  useful  to  us,  for  in  them  we  may  find  the  reason  of 

(a)Bood  r.  Hopkins,  1  Sea.  k  Lofr.  (<)  Hsard  r,  Stamford,  3P.  Wms.  41  ] . 
4*6,  9.  (d)  Heard  r.  Stamford,  3  P.  Was.  411. 


(6)  Freeman  v.  Goodham,  Ch.  Rep.  (e)  Mod.  p.  300.  Edit,  bv  I****' 
«95. 
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tbe  Equity  to  guide  us,  and  betides,  the  authority  of  those  who 
made  them  is  much  to  be  regarded.  We  shall  suppose  they  did 
it  upon  great  consideration,  and  weighing  of  the  matter ;  and  it 
would  be  oery  strong e,  and  very  ill,  ifwe  should  disturb  and  set  aside 
what  has  been  the  course  for  a  long  series  of  time  and  ages.  L.  C. 
Baron  Hah  said,  "  I  know  there  is  no  intrinsical  difference  in 
cases  by  Precedents ;  but  there  is  a  great  difference  in  a  case 
wherein  a  Man  is  to  make,  and  where  a  Man  sees,  (and  is  to  fol- 
low) a  Precedent :  in  one  case  a  Man  is  more  strictly  bound  up, 
but  in  the  other  he  may  take  a  greater  liberty  and  latitude ;  for 
if  a  Man  be  in  doubt,  in  aqutUbrio,  concerning  a  case,  whether 
it  be  equitable  or  no,  in  prudence  he  will  determine  according  as 
the  Precedents  have  been,  especially  if  they  have  been  made  by 
Men  of  good  authority  for  learning,  &c.  and  have  been  continued 
or  pursued/' 

One  is  a  little  surprised  at  an  expression  of  Lord  Northmgtoris 
upon  a  Precedent  quoted  before  him,  a  Decision  of  Lord  Hard* 
wicke.  "  It  is,"  said  he,  "  an  authority  for  the  Master  of  the 
Soils.  But  I  feel  only  one  authority,  that  of  the  House  of 
Lords,  which  is  a  superior  Court,  no  other  authority  has  any  in- 
fluence on  my  judgment.'1  (/) 

He  is  the  only  Chancellor  since  the  Revolution  who  has  used 
tmeYv  language. 

It  was  the  expressed  opinion  of  Lord  Macclesfield  never  to 
shake  any  settled  Resolution  touching  Property,  or  the  Title  of 
Land ;  it  being  for  the  common  good  that  these  should  be  cer- 
tain and  known,  however  ill  grounded  the  first  Resolution  might 

As  to  inconveniences,  if  the  Law  is  clear,  they  afford  no  argu- 
ment of  weight  with  the  Judge.  The  Legislature  only  can  re- 
medy them ;  they  are  properly  considered  only  in  a  case  where 
die  Court  entertains  doubts,  (h) 

Often  is  a  Judge,  even  in  a  Court  of  Equity,  compelled  to  ex- 
claim, « I  yield  to  the  authority,  but  not  to  the  reason  of  the 
Cases."  (t) 

It  was  the  opinion  of  Lord  Thvrlovt,  that,  "  for  the  purpose 
of  securing  Property,  and  the  due  administration  of  Justice  in  a 
free  Country,  Judges  ought  to  abide  constantly  by  real  Principles, 
and  by  such  beneficial  Rules  as  may  afford  some  reasonable 
judgment,  without  applying  to  a  superior  tribunal."  (Jfc) 

No  man  criticised  more  upon  Rules  laid  down  by  other  Judges 

U)  Attorney-General  r.  Tjndall,  MSS.    t  Eden,  SIS. 
Anbl.  lit  (g)  Wagetan"  ▼.  WagsUff,  t  P.  Wme. 

Since  tto  irst  Edition  of  thu  Work,  258,  9. 
ffce  Judgments  of  Lord  Northington  (A)  Pike  t.  Hoare,  Ambl.  430;  tod 

feme  been  peauebed  from  hie  MSS.'  tee  what  is  aid  in  Sparrow  ▼.  Hard- 

The  Editor  observe*,  that  no  such  ex-  cattle,  Ambl.  S87 ;  and  in  8  Atk.  660. 
are  to  be  found  in  the  Jndg-  (i)  See  S  Bro.  C.  C  80. 

Case,  nor  in  the  8ewell  (Jc)  1  Bro.  C.  C.  465. 
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than  Lord  Thurlow ;  but  110  man  was  more  rigid  in  observing 
them  when  he  could  once  deduce  them.  (I)  The  same  observa- 
tion may  be  made  of  Lord  Eldon.  Nobody  criticises  judgments 
more,  or  sees  more  clearly  the  wisdom  or  the  errors  of  his 
predecessors ;  but  no  one  has  adhered  more  pertinaciously  to 
established  Rules. 

From  many  considerations  it  might  be  expected  that  the  Court 
of  Chancery  would  exhibit  an  almost  perfect  system.  The 
Chancellor  always  is,  and  must  be,  of  transcendent  talent.  His 
Decisions  are  not  necessarily  instantaneous — he  may  tpke  what 
time  he  pleases  to  decide  ;  no  hasty,  off  hand,  nisi  prius  opinion, 
is  required  of  him.  Such  are  the  subjects  upon  which  he  de- 
cides, that  all  party  prejudices,  and  passions  and  influence,  are 
excluded.  They  are  only  questions  of  Property  that  come  be- 
fore the  Chancellor.  No  State  Prosecutions,  no  Treasons,  no 
Libels,  no  Misdemeanors ;  in  a  word,  no  question  which  involves 
Punishment,  or  where  Damages  are  sought,  are  brought  before 
the  Chancellor's  Tribunal ;  so  that  his  Decisions  are  subject  to 
no  undue  bias  of  any  kind.  There  was,  to  be  sure,  a  time, 
when  the  Court  wrote  to  the  Chancellor,  in  what  way  to  decide  ; 
but  this  abuse  has  long,  very  long,  been  at  an  end.  No  Science 
will  ever  arrive  at  perfection  where  it  is  the  Interest  of  the  Pro- 
fessors to  keep  it  imperfect ;  but  what  Interest  can  our  Chan- 
cellors have  in  keeping  the  Chancery  System  imperfect,  and  to 
what  is  to  be  ascribed  such  a  variety  of  Distinctions  ? 

"  General  Rules  are  easily  framed,  but  the  application  of  them 
creates  considerable  difficulty  in  all  cases  in  which  the  Rule  is 
not  sufficiently  comprehensive  to  meet  each  circumstance  which 
may  enter  into  and  affect  the  particular  case;"  hence,  distinctions 
unavoidably  arise. 

Some  of  these  niceties  have  arisen  from  the  pride  of  Intel- 
lect ; — that  pride  which  excites  minds  to  triumph  over  their 
Predecessors  in  Office — to  show  their  errors,  and  establish  wiser 
systems  than  those  they  constructed.  But  while  each  Chancellor 
thinks  for  himself,  they  seem  to  forget  mankind;  they  show  them- 
selves wiser,  perhaps,  than  those  who  went  before  them,  "plus 
sages  que  les  sages"  but  by  their  differences  they  bewilder  the 
Suitor,  who  only  wants  some  certain  Rule  on  which  he  may 
rely. 

Another  cause  of  the  magnitude  of  the  Chancery  System 
arises,  in  a  great  degree,  from  what  is,  certainly,  a  noble  error, 
the  humanity  of  the  Chancellors.  To  help  an  individual  hard- 
ship, a  general  inconvenience  is  often  occasioned ;  the  Law  is 
strained,  and  ingenious  distinctions  are  created. 

I  flatter  myself  this  Work  will  prove  useful  to  all  ranks  of  the 
Profession,  and  more  especially  to  the  young  Student. 

We  have,  it  is  true,  detached  Treatises  on  equitable  subjects^ 

(0  Sec  what  is  said  by  Lord  Alranley  in  Hinchliffe  v.  Hinchliffe,  3  Vcb.  327. 
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and  also  the  Reports  of  tbe  Proceedings  in  Courts  of  Equity, 
which,  certainly,  are  so  many  rich  Mines  of  equitable  Principles ; 
but  is  it  to  be  expected  that  a  young  Student,  warm  with  the  fas- 
cinating charms  of  the  Classics,  and  the  generous  Studies  of  an 
University,  should  read  with  any  patience  a  variety  of  Treatises, 
and  pore  over  a  long  series  of  voluminous  Reports,  before  be  has 
imbibed  some  elementary  Principles  on  the  subject,  and  obtained 
some  sort  of  a  clue  to  the  vast  labyrinth  before  him  ?  Blackstone 
in  his  Commentaries  alludes  occasionally  to  our  Courts  of  Equity ; 
but  his  treatment  of  the  Subject,  though  much  to  be  admired, 
so  far  as  it  extends,  must  yet  be  allowed  to  afford  a  very  trifling 
knowledge  of  the  Principles  of  Equity.  It  is,  in  truth,  one  of 
tbe  most  deficient  parts  of  that  excellent  Work.  He  has  given 
an  admirable  view  of  part  of  the  laws  of  England,  and  particu- 
larly of  the  Couimon  Law ;  but  we  look  in  vain  into  that  unri- 
valled Work  for  any  detailed  information  relative  to  the  Principles 
and  Doctrines  of  the  Court  of  Chancery.  What  little  Black- 
stone  there  says  of  the  Court  of  Chancery  is  sketched  with  ad- 
mirable spirit  and  correctness ;  and  fortunate  bad  it  been,  if  such 
a  genius  had  been  applied  to  analyze  and  unfold  the  Principles  of 
that  Court. 

\t  Is  very  surprising  that  this  should  be  the  first  attempt  that  has 
been  made  to  reduce  into  one  comprehensive  view  all  the  doctrines 
of  tbe  Court  of  Chancery. 

Lord  Nottingham,  who  has  been  called,  "  the  Father  of 
Equity,"  appears  to  have  planned,  and  partly  to  have  executed, 
a  Work  of  this  description  ;  but  he  lived  in  the  infancy  of  the 
Science. 

It  seems  to  have  been  the  general  opinion  that  such  a  Work 
was  impracticable,  opt**  desperatum;  but  the  more  we  reflect, 
the  more  we  shall  be  convinced  that  the  Doctrines  of  the  Court 
of  Chancery  are  reducible  into  System.  Before  the  time  of 
Sir  Matthew  Hale,  the  Common  Law  was  considered  as  incapable 
of  being  reduced  into  System,  by  reason,  it  was  said,  "  of  the 
indigestedness  of  it,  and  the  multiplicity  of  the  Cases ;"  but 
Sir  Matthew  Hale  was  not  of  that  opinion,  and  he  immediately 
began  his  famous  Analysis,  and  fully  showed  he  had  reason  to  be 
so.  On  the  foundation  of  that  Production,  Blackstone  built  his 
immortal  Work.  In  like  manner,  it  seems  to  me,  that  all  the 
proceedings  in  the  Court  of  Chancery  are  refcrrible  to  some 
fixed  principles,  and  are  as  capable  of  being  treated  of  system- 
atically as  the  Common  Law  is.  Lord  Nottingham  observes 
of  Sb  Matthew  Hale,  that  he  looked  upon  Equity  as  part  of  the 
Common  Law,  and  one  of  the  grounds  of  it,  and  therefore,  as 
near  as  he  could,  he  did  always  reduce  it  to  certain  Rules  and 
Principles,  that  men  might  study  it  as  a  Science,  and  not  think 
the  administration  of  it  had  any  thing  arbitrary  in  it.  (m) 

(at)  See  Burnet's  Life  and  Death  of  Hale,  p.  176.    The  great  man  mentioned 
fry  (be  Bishop  in  page  172,  wtis  Lord  Nottingham. 
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The  Lex  Pretoria  of  Ch.  Baron  Gilbert,  of  which  I  have  a 
Copy  in  manuscript ;  the  Treatise  of  Equity  by  Mr.  Ballow,  and 
the  Principles  of  Equity  by  Lord  Kaims,  have  each  their  respective 
merits,  but  neither  of  them  exhibits  that  arrangement  and  com- 
prehension which  the  subject  seems  to  deserve  and  require. 

The  Lex  Pretoria  is  a  very  confined  and  unfinished  sketch. 

The  Work  entitled  Principles  of  Equity  is  too  theoretical,  and 
founded  more  on  Scotch  Law  than  on  the  decisions  of  English 
Courts  of  Equity,  and  has  never  been  looked  up  to  as  an  au- 
thority. The  Treatise  on  Equity  is  a  masterly  Work,  and  pos- 
sesses too  many  excellencies  to  be  hurt  by  any  little  criticism : 
but  with  all  its  merits,  it  must  be  confessed  to.  be  not  sufficiently 
comprehensive  or  methodical,  and  like  the  other  Works  I  have 
noticed,  unavoidably  deficient  in  the  information  to  be  gathered 
from  the  Modern  Reports,  by  which  the  Doctrines  of  the  Court 
of  Chancery  have  been  so  much  illustrated  and  enlarged.  Mr. 
FonbUmque,  the  Editor  of  the  last-mentioned  Work,  has,  up  to 
the  period  at  which  he  wrote,  remedied  one  of  its  defects,  by  his 
references  to  the  modern  Decisions ;  but  his  Notes,  learned, 
useful  and  able  as  they  are,  are  unavoidably  desultory  and  un- 
connected, and  have  rendered  still  more  glaring  the  remaining 
deficiencies  of  the  original  Work.  If  the  Editor's  delicacy  had 
permitted  him  to  re-cast  the  whole  Treatise,  we  should,  probably 
have  been  furnished  with  a  complete  Work,  such  as  might  be  ex- 
pected from  his  great  abilities,  and  long  experience. 

From  the  plan  on  which  this  Treatise  was  composed,  I  have 
had  occasion  to  borrow  but  little  from  the  Works  I  have 
mentioned ;  none  at  all  from  Lord  Kaims9  s  Work.  In  those  few 
instances  where  I  have  received  assistance,  I  have  acknowledged 
the  obligation. 

The  first  object  of  every  Student  ought  to  be  to  study  the  Ele- 
mentrof  the  doctrines  of  his  Art,  and  in  almost  all  the  Sciences 
such  Works  are  to  be  found.  "  Whosoever,"  says  Lord  Chan~ 
cellar  Fortescue  (n)  "  desires  to  get  a  competent  understanding 
in  any  faculty  or  Science,  must  by  all  means  be  well  instructed 
in  the  principles  thereof:  for  by  reasoning  from  the  principles 
which  are  universally  acknowledged  and  uncontested,  we  arrive 
at  length  at  the  final  pauses  of  things ;  so  that  whoever  is  igno- 
rant of  these  three,  the  Principles,  Causes,  and  Elements  of  any 
Science,  must  needs  be  fatally  ignorant  of  the  Science  itself ; 
on  the  other  hand,  when  these  are  known,  the  Science  itself  is 
known  too,  at  least  in  general  and  in  the  main,  though  not  dis- 
tinctly and  completely."  All  those  vast  frightful  Volumes, 
termed  Reports,  would  no  longer  appal  the  Student,  if  he  had 
but  a  guide  in  the  mighty  maze  before  him;  for  Cases  are  but 
corollaries  from  first  principles ;  they  are  proper  enough,  nay 

(ft)  Forteicue  do  Land.  Aug.  Ch.  S- 


iidjspensablc,  as  Works  lor  occasional  reference,  tat  are  wholly 
improper  to  be  studied  as  Elementary  Books.  Without  method, 
though  full  of  various  knowledge,  to  use  the  expression  of  the 
Institutes,  "  they  cause  the  Student  either  wholly  to  abandon  his 
studies,  or  bring  him  late  through  a  series  of  labours  to  that 
knowledge  which  he  might  otherwise  have  attained  with  ease  and 
expedition."  (o) 

Unless  the  principles  of  Chancery  Science  are  mastered,  k 
requires  incessant  application,  and  a  stupendous  memory  to  re* 
tain  every  particular  Decision ;  but  when  once  the  principles  are 
thoroughly  acquired,  the  application  needs  not  be  so  incessant, 
and  the  memory,  without  any  extraordinary  effort,  will  easily 
store  up  and  recall,  as  occasion  may  require,  every  important 
Case  which  has  been  presented  to  the  mind  either  by  reading  or 
experience. 

"I  am  inclined  to  believe,"  says  an  accurate  observer  of  the 
human  mind,  "  both  from  a  theoretical  view  of  the  subject,  and 
from  my  own  observations,  as  far  as  they  have  reached,  that  if  we 
wish  to  fix  the  particulars  of  our  knowledge  very  permanently  in 
the  memory,  the  most  effectual  way  of  doing  it  it  to  refer  them 
to  general  principles."  (p) 

In  the  execution  of  this  Work  1  have  confined  myself  to  the 
consideration  of  matters  which  exclusively  Mi  under  the  cogni- 
zance of  the  Chancellor,  or  concurrently  wkh  other  Courts  of 
Equity.    It  is  true,  that  a  question  of  mere  Law  is  often  dis- 
cussed in  Courts  of  Equity,  and  this  is  frequently  necessary,  be* 
fore  equitable  relief  can  be  administered  ;  but  whenever  such 
points  arise,  the  Chancellor  follows  the  Law,  and  such  points  are 
determined  in  conformity  with  the  Decisions  of  the  Common 
Law  Courts.    But  though  such  questions  do  often  collaterally 
arise,  and  almost  every  point  of  Law  is  occasionally  brought  into 
discussion,  and  our  Equity  Reports  abound  with  them,  yet  I 
think  it  unnecessary  to  detail  the  principles  of  the  Decisions  of  the 
Chancellor  on  points  of  Law,  and  this  for  several  reasons :  Be- 
cause, though  the  opinion  of  the  Chancellor,  even  on  a  point  of 
Law,  must  always  be  looked  up  to  with  great  respect,  yet,  cer- 
tainly, such  points  are  decided  with  more  of  weight  in  the  Com- 
mon Law  Courts*  since  the  Judges  are  numerous,  and  their 
'  studies  have  been  peculiarly  devoted  to  the  learning  on  such 
subjects.    The  opinion  of  the  Chancellor  on  a  point  of  Com- 
mon Law  cannot  be  put  in  competition  with  an  express  Decision 
of  the  Common  Law  Courts  on  the  same  subject    It  is  therefore 
to  the  Decisions  of  the  Common  Law  Courts  that  reference 

(•)  Inatit  Lib.  1.  Tit  L  •.  8.  riesofyeafo.    They  are  ▼aleabie  for  the 

IcamnrtbevedejiyBryeelftheBleejiire  judgment  fhown  in  the  eeloetioa,  ted 

of  reacting  how  greaily  the  profession  for  their  fidelity, 

is  Indebted  to  Mr.  Veeey,  Jan.  for  his  (e)  Stewart's  Ueaeats  of  the  rhflo- 

Beporte  of  Cute  in  Chancery,  for  a  s*»  soph?  of  the  Haven  Mind,  p.  235, 
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should  be  made  on  such  points.  Indeed,  if  the  Chancellor  has 
any  doubt  on  a  mere  point  of  Law,  if  the  point  has  not  been 
clearly  settled  by  Common  Law  Determinations,  it  is  his  common 
habit  to  refer  to  a  Court  of  Common  Law  for  its  opinion ;  and 
though,  strictly  speaking,  the  Chancellor  is  not  bound  to  act  upon 
the  answer  of  a  Court  of  Law,  (q)  yet  that  opinion  always 
governs  the  Chancellor ;  a  plain  proof  this  of  its  pre-eminent 
authority  in  Common  Law  Science. 

Of  questions  of  Law,  the  Judges  are  the  sworn  and  proper 
Judges.  "  If,9'  says  the  Lord  Keeper  Bridgman,  who  had  called 
some  of  the  Judges  to  his  assistance,  « I  were  of  another  opinion, 
yet  I  would  be  bound  by  the  opinion  of  my  Lords  the  Judges/'  (r) 

In  a  case  in  which  Lord  Hardwicke  had  received  the  opinion 
of  a  Court  of  Common  Law  on  a  case  sent  by  him,  he  ob- 
served, "  I  shall  not  send  it  again  to  Law ;  and  however  I  might 
have  doubted,  if  I  had  sat  in  the  King's  Bench,  on  the  argument 
in  point  of  Law,  yet  I  shall  not  depart  from  the  opinion  of  those 
learned  Judges."  (*) 

And  in  another  Case,  where  the  Chancellor  had  called  upon 
some  of  the  Judges  to  assist  him  in  a  case  before  the  Court,  he 
observes,  "  If  I  had  even  now  a  doubt  concerning  it,  I  should 
have  held  myself  bound  by  the  opinion  of  the  Judges  as  a  matter 
within  their  conusance,  in  like  manner  as  if  I  had  sent  this  to  be 
tried  at  Law,  in  which  case,  the  Court  always  decrees  conse- 
quentially to  the  Trial."  (t)  A  plain  proof  this,  of  the  binding 
effect  of  the  Decisions  of  Courts  of  Common  Law  upon  the 
Chancellor. 

To  introduce  questions  of  pure  Law  in  a  Treatise  on  Equity, 
renders  the  Work  incapable  of  system,  confused,  and  unmetho- 
dical, and  is  an  amalgamation  which  tends  only  to  embarrass  the 
reader.  It  is,  I  believe,  one  of  the  principal  causes  that  has  ob- 
structed the  reduction  of  Equity  Principles  to  system  and  method. 
I  have,  therefore,  as  much  as  possible,  avoided  any  notice  of 
Common  Law  doctrines  in  the  ensuing  Work,  and  must  refer  my 
readers  to  Common  Law  writers  for  such  learning. 

I  originally  intended  to  prefix  to  this  Work,  «#n  Historical  View 
of  the  Rise  and  Progress  of  the  Chancellor's  Authority ;  conceiving 
it  to  be  a  natural  and  proper  introduction.  The  inquiry  cost  me 
great  Labour,  and  much  antiquarian  research;  but  as  I  had 
mixed  with  it  the  characters  of  the  Chancellors ;  the  anecdotes 
concerning  them,  connected  with  the  administration  of  Justice  ; 
the  various  disputes  respecting  the  Chancery ;  the  progress  from 
arbitrary  discretion  to  fixed  Rules ;  a  vindication  of  the  Juris- 
diction from  the  cavils  of  various  Writers ;  a  suggestion  of  pos- 

(q)  14  Vet.  32.  (|)  Sec  Chesterfield  v.  Janton,  2  Ves. 

(r)  Fry  v.  Porter,  1  Mod.  313.  153;   and  what  Lord  Eldon  §aye  >;• 

(«)  Ekiiw  ▼.  Macklish,  Arobl.  185.        Dafhwood  ▼.  Penoo,  18  v&.  97 
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sible  improvements,  and  other  matters  incidentally  relating  to  it, 
my  materials  extended  so  much  beyond  what  I  originally  intend- 
ed, (a  short  dissertation)  that  they  amounted  to  a  Volume ;  and 
as  inquiries  of  this  description  are  suitable  only  to  the  taste  of  a 
few,  and  the  Publication  would  have  very  considerably  increased 
the  size  and  price  of  the  Work,  without  contributing  much  to  its 
utility,  I  dropped  this  part  of  my  design,  though  not  without  some 
reluctance,  as  the  subject  was  a  favourite  one. 

Many  persons  have  conceived  a  prejudice  against  the  Court  of 
Chancery,  and  have  considered  it  as  an  huge  overgrown  ex- 
crescence, which  called  for  the  pruning  knife  of  the  Legisla- 
ture ;  but  this  is  the  language  of  presuming  ignorance.  Some 
defects  it  has;  the  machinery  of  the  great  System  has,  till  lately, 
been  too  slow  in  its  motions :  but  after  contemplating  it  in  all  its 
parts,  visiting  its  foundations,  and  witnessing  its  benefits,  it  is,  in 
my  humble  apprehension,  a  most  beneficent  Judicature,  and  of 
unparalleled  wisdom  and  utility ;  exhibiting,  occasionally,  all  the 
subtlety  of  the  disciples  of  Loyola,  but  employing  it  to  aid  the 
sacred  cause  of  Justice. 

To  some,  the  numerous  citations  of  Cases  may  seem  like  an 
ostentation  of  reading ;  but  every  professional  Man  is  fully  aware, 
that  the  greatest  merit  in  a  legal  Writer  will  not  compensate  for 
the  want  of  Cases  in  support  of  his  positions.  In  an  English 
Court  of  Justice,  the  veriest  dolt  that  ever  stammered  a  sentence 
would  be  more  attended  to  with  a  Case  in  point,  than  Cicero, 
with  all  his  eloquence,  unsupported  by  authorities ;  and  it  is  fit  it 
should  be  so,  for  how,  otherwise,  can  Law  be,  what  it  ought  to 
be,  a  certain  Rule  of  Conduct. 
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A  TREATISE,  &c. 


BOOK  I. 

ALL  matters  determinable  in  the  Court  of  Chancery  may  be 
classed  under  one  or  other  of  the  following  heads : 

I.    THE   C0MM05   LAW  JURISDICTION. 
II.    THE   EQUITY  JURISDICTION. 
III.    THE   STATUTORY   JURISDICTION, 
IV.   THE   SPECIALLY   DELEGATED  JURISDICTION* 


COMMON   LAW  JURISDICTION   OF   THE    CHANCELLOR. 

The  Chancellor  is,  by  the  Common  Law,  invested  with  vari- 
ous powers.  He  is  a  privy  counsellor  and  prolocutor  of  the 
House  of  Lords,  as  well  as  patron  of  the  King's  livings,  under 
the  value  of  *twenty  marks  per  annum  in  the  King's  [2* 
books  (a).     He  is  also,  by  the  Common  Law,  a  conservator  of 

(«)  See  38  Edw.  8.  3.  end  13.  Edw.  Hall,  4  Edw  3.    No.  51,  qaot  Gibson'* 

4w  3.     11  Hen.  4.  80.    F.  N.  B  83  K.  Codex,  764.     Bat  since  the  new  valoa- 

4tOw  ed.    It  appears  from  the  Rolls  of  tion  of  benefices,  or  the  King's  books  in 

Parliament  in  the  time  of  Edw.  3,  that  the  time  of  Henry  the  Eighth,  and  the 

it  hod  previously  been  the  usage  for  the  elerks  ceased  to  be  in  orders,  the  Cban- 

Chaneellors  to  give  all  the  King's  livings,  eellor  has  had  the  absolute  disposal  of 

taxed  (by  the  subsidy  assessments)  at  all  the  King's  livings,  even  where  the 

twenty  marks,  or  under,  to  las  clerks,  presentation  devolves  to  the  Crown  by 

who  werttUmaehuUgcleri  or  clergymen,  lapse,  of  the  value  of  twenty  pounds  a 

•at  hid  long  laboured  tn  ths  court  of  year,  or  under,  in  the  King's  book*.     It 

Caeacsry;  but  that  the  bishop  of  Lin*  does  not  appear  how  this  enlarged  pa* 

cola,  when  he  was  chancellor,  had  given  tronage  was  obtained  by  the  Chancellor, 

such  livings  to  his  own  and  other  clerks,  but  it  was  probably  by  private  grant  of 

contrary  to  the  pleasure  of  the  King,  the  Crown,  from  a  consideration '  that 

and  the  aacieat  usage,  and  therefore  it  the  twenty  marks  in  the  time  of  Edward 

was  recommended  to  the  Kiog  by  the  the  third  were  equivalent  to  .  twenty 

Cowaeii,  to  eoauaaad  the  Chancellor  to  pounds  in  the  time  of  Henry  the  Eighth, 

give  such  livings  only  to  the  Clerk*  of  Gibs.  764.    1  Burn.   Eccl.  Law,  129, 

Csj—rnj,  the  Exchequer,  and  the  other  quot.  3.  vol.  Black.  Com.  p.  47,  in  note 

two  benches  or  courts  at  Westminster-  by  Mr.  Christian. 


g  COMMON  LAW  JURISDICTION 

the  peace,  and  may  award  precepts  and  take  recognizances  tor 
the  peace.  Parliament  is  summoned  by  writs  issued  by  the 
Chancellor,  and  all  the  acts  passed  are  enrolled  and  kept  in 
Chancery.  But  these  matters  and  the  learning  respecting  them, 
are  not  here  intended  to  be  treated  of,  but  only  such  parts  of  his 
3*]  common-law  jurisdiction  as  have  *been  made  the  subject 
of  consideration  in  the  Court  of  Chancery.  These  consist, 
principally  of  three  kinds : 

1.  The  Nomination,  fyc  of  Officers  of  the  Court; 

Such  as  the  Masters  in  Chancery (b),  and  Cursitors%  who  are 
nominated,  admitted,  and  sworn  by  the  Chancellor (c)»  Ano- 
ther part  of  the  Chancellor's  common-law  authority  is  in  respect 
of, 

*4]  *2.  Proceedings  in  the  Petty-Bag  Office. 

In  this  Court  the  Chancellor  has  jurisdiction,  to  hold  a  plea 
of  scire  facias  to  repeal  the  King's  letters  patented) ;  and  on  pe- 
titions of  right,  monstrans  de  droit{e),  traverses  of  office,  scire  fa- 
cias upon   recognizances,  (/)  executions  upon   statutes,   &c.' 

In  Scotland,  too,  at  a  very  early  pe-  administration  of  justice,  that  those  who 
Hod,  the  Chancellor  of  that  country  exercise  places  of  trust  should  hare  coin- 
teems  to  have  exercised  a  right  of  pre-  petent  and  certain  rewards  suitable  to> 
dentation  somewhat  similar  to  the  Chan-  their  pains  and  labour,  whereby  they 
cellor  of  England  ;  for  in  the  year  1309,  may  in  due  manner  support  the  quality 
William  de  Bevercotts,  the  Scottish  Chan-  of  their  places  ,  and  that  it  is  but  fitting 
cellor,  presented  a  petition  to  the  King  and  necessary  for  the  subject  to  allow  a 
in  Parliament,  praying  that  he  might  moderate  payment  where  they  receive  a 
have  the  gift  of  all  the  KmgV  churches,  proportionable  advantage  (a  fee  of  fower 
as  the  former  Chancellors  u»ed  to  hare  ;  pence  in  times  of  that  antiquity  being  as 
and  this  prayer  was  granted,  as  to  those  much  in  value  as  two  shillings  now)  by 
benefices  which  did  not  exceed  ten  reason  whereof  in  process  of  time,  and 
pounds  per  annum.  Ryley's  Ptacita,  the  improved  rate  of  all  necessaries,  the 
613, 14,  &c.  Chalmer's  Caledonia,  Vol.  present  recompense  of  those  ancient* 
I.  p.  693.  offices  is  no  way  competent  and  propor- 

(b)  The  antiquity  of  the  Masters  in  tionable  to  their  pains  and  attendance, 

Chancery  appears  in  the  prr amble  of  an  which  are  likewise  very  much  increased, 

Act  passed  in  the  13  Charles  2,  for  in-  without  any  increase  hitherto  of  what 

creasing  the  fees  of  Masters  in  Chan-  was  so  anciently  allowed  as  aforesaid.1* 

eery.    It  is  a  private  act,  and  not  print-  &c. 

ed  in  the  usual  editions  of  the  Statutes.  (c)  Vid.  Judicial  Authority,  &c.  p.  €0. 
The  original  aet  at  the  Parliament  Office  (d)  4  Inst.  79.  As  to  proceedings  on 
has  been  consulted.  (Nu.  16.)  This  a  wire  facias,  and  a  judgment  for  cancel- 
preamble  runs  thus:  "  Whereas  the  ling  letters  patent,  see  Prince's  8  Co.  1, 
office  of  the  master  of  the  Chancery  in  &c. 

ordinary  is  of  very  ancient  institution,  ,  («)  See  the  form  of  a  judgment  upon 

and  of  necessary  use,  and  continual  at-  a  monstrans  de  droit,  8  Co.  404. 

tendance  for  the  despatch,  of  the  business  (J)  Recognizances  entered   into,  in 

depending  in  that  court ;  it  appearing  by  pursuance  of  an  order  of  the  court  of 

ancient  records  that  the  constitution  of  Chancery  will  not  be  allowed  to  be  sued 

that  court  was  long  before  the  conquest,  upon,  otherwise  than  by  a  scire  facias  in 

much  of  the  duty,  pains,  and  attendance  Chancery.    Grant  v.  Stone,   1    Vera.* 

whereof  lieth  on  the  said  masters.    And  313.    And  see  Latch.  3.     1  Eq.  Cas. 

for  that  it  conduceth  much  to  the  due  Abr,  13S.    Cro.  Car.  113. 
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which  being  registered  in  this  court,  the  process  issued  out  of 
the  same,  and  was  returnable  there,  and  entered  in  the  office, 
called  the  Petty-Bag  (g).  All  personal  actions  by  or  against 
an;  officer  or  minister  of  the  court,  in  respect  of  his  service  or 
attendance,  may  be  brought  in  this  court  (A). 

When,  however,  the  parties  proceed  to  issue,  the  Chancellor 
cannot  try  it,  as  he  may  do  a  demurrer  i),  but  must  deliver  the 
record  into  the  King's  Bench,  where  judgment  is  given :  and 
no  judgment  can  be  given  by  the  Chancellor  unless  in  Term ; 
and  where  it  was  given  out  of  Term  it  was  ordered  to  be  drawn 
up  the  next  Term  <  A). 

After  a  verdict  in  the  King's  Bench,  in  an  action  commenced 
in  the  Petty-Bag,  if  the  defendant  has  not  been  charged  in  exe- 
cution within  two  Terms,  he  #must,  it  seems,  apply  to  the  [*6 
Court  of  Kmgs  Bench  to  discharge  him ;  a  judge  of  the  King's 
Bench  made  an  order  for  that  purpose,  and  the  Chancellor,  to 
remove  any  difficulty,  made  an  order  to  the  same  effect  (I). 

An  application  for  a  new  trial  must  be  made  to  the  Court  of 
King's  Bench,  and  not  to  the  Lord  Chancellor  (*n). 

When  a  writ  of  scire  facias  is  issued  out  of  the  Petty-Bag  to 
repeal  a  charter,  upon  issue  being  joined,  the  record  is  trans- 
mitted into  the  Crown  Office  of  the  King's  Bench,  and  the  cause 
is  tried  at  the  bar  of  that  Court  (n). 

The  jurisdiction  of  the  Chancellor  in  this  Court  being  so  very 
limited,  is  the  reason,  probably,  that  it  is  seldom  resorted  to,  and 
that  so  little  is  to  be  found  in  the  books  respecting  it.  It  has 
been  said  to  be  nearly  obsolete(o).  * 

A  very  important  part  of  the  Chancellor's  common-law  aiv- 
thority  respects, 

3.  The,  ordering  of  Writs  to  be  made  out  by  the  Cursitors. 


All  original  writs  are  awarded  out  of  the  Chancery  by  the 
Chancellor ;  and  his  power,  in  this  respect,  is  defined  by  the 
common  law  ;  and  if  he  exceeds  his  authority,  or  does  not  pur- 
sue it  in  such  order  as  the  law  has  appointed,  the  party,  by  ex* 
ceptiou,  may  abate  such  writ  (p).  The  work  entitled  Register 
Brerium  *  contains  the  particulars  of  all  th6  writs,  nearly  two  [*6 
hundred  in  number,  issuable  by  the  Chancellor ;  and  it  has  been 
moijt  ably  commented  upon  by  Fitzherbert  in  his  Natura  Brevium^ 
which  book,  together  with  the  notes  upon  it  by  Sir  Matthew  Hale, 
have  nearly  exhausted  the  subject. 

ig)  4  last  80.  (I)  Fraser  r.  Lloyd  Cooj>.  187. 

(k)  2  Bae.  Abr.  136.  (m)  Ez  parte  Barker,  1  Cox  418. 

(f)  IW<L    Upon  motion  the  court  will  (n)  As  was  the  case  in  Regina  y.  Bal- 

order  a  demurrer  ia  the  Petty-Bag  to  be  u>os,  &c.  de  Bewdley,  1  P.  Wms.  207. 

ad  down  for  argument    [King  ▼.  Knox,  (©)  1  Wooddes.  Lect  1 25. 

Coo».  *&]  («)  Plowd.  Ren.  74. 

<*>  AmhL  296. 

Vol*  1.— 5 
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So  little  is  to  be  found  in  the  Chancery  Reports  respecting" 
the  exercise  of  the  Chancellor's  common  law  authority,  that 
scarcely  any  thing  remains  to  be  added  on  this  head,  except 
some  few  detached  remarks. 

I.  The  \orit  de  ventre  inspiciendo  is  obtainable  of  common 
right,  on  petition  (d) ;  it  is  to  be  found  in  the  Register,  though 
not  in  Fitzherberfs  Natura  Brevium,  and  is  issued  for  the  securi- 
ty of  the  next  heir,  (i.  e.  verus  hceres,  not  hmrus  apparent)  (e),  or 
*10]  in  *behalf  of  a  tenant  in  tail  (/),  or  hares  foetus  (g)9  as  a 
devisee  in  fee,  in  tail,  or  for  life  (A),  to  guard  them  against  sup- 
posititious births.  In  the  Civil  Law  there  was  a  similar  writ  (i) ; 
and  it  was  introduced  in  the  English  Law  previous  to  the  reign 
of  Edward  I. (it). 

The  general  effect  of  the  cases  is,  that  the  Court  has  consi- 
dered this  as  a  writ  for  the  furtherance  of  justice,  and  that  it 
ought  to  issue  whenever  the  justice  of  the  ease  requires  it  (J). 

The  writ,  it  appears,  has  been  issued  in  cases  of  personal  es- 
tate (m) ;  but  such  an  application  of  it  has  been  considered  as  a 
stretch  of  power  (n). 

If  the  widow  marry  again,  yet  still  the  writ  may  issue ;  but 
instead  of  being  placed  in  the  custody  of  the  sheriff,  she  is  per- 
mitted to  remain  with  her  husband,  on  his  entering  into  a  re- 
cognizance that  she  should  not  remove  from  his  house,  and  that 
some  of  the  women  returned  by  the  sheriff  should  see  her  every 
day,  and  three  or  more  be  present  at  her  delifery(o). 

The  first  writ  issued  on  these  occasions  is  to  see  whether  the 
widow  be  with  child,  and  quando  paritura;  and  if  the  jury  (which 
is  composed  of  men  and  women,  though  the  search  is  made  by 
the  latter)  (p)  find  her  with  child,  then  she  is  (in  strictness)  re- 
*1 1  ]  moved  *by  a  second  writ  issuing  out  of  the  Common  Pleas, 
(where  the  first  is  returnable,)  to  a  castle  (so  are  the  old  author- 
ities,) where  the  sheriff  is  to  keep  her  safely  (9) ;  but  it  has  been 
held  that  there  is  no  occasion  to  execute  the  writ  in  that  strict 
manner,  provided  people  of  skill  have,  from  time  to  time,  free  ac- 
cess to  the  widow,  and  might  be  present  at  the  birth  (r). 

II.  A  8uppUjcaxit  (s)  has  often  been  granted  by  the  Court,  up- 
on articles  filed  on  oath  (an  affirmation  will  not  do)  (t),  of  as- 
sault and  battery,  and  that  the  party  goes  in  fear  of  her  life  (u). 

(d)  Ex  parte  Bellat,  1  Cox,  299.  (m)  See  caae  cited  in  Mo*  p.  391. 

(e)  8ee  6  Ves.  260,  and  Allan  v.  Al-        (n)  Co.  Lit.  8  b.  n.  3. 
Ian,  15  Ves.  136.  (o)  Cro.  Jac.  685. 

(f)  Ex  parte  Aiacough,  a  P.  Wins.  (p)  Bract.  69.  Brit.  1655.  Flet.  lib. 
59S  8.  G.  Mot.  391.  1.  c.  Reg.  Br.  Orig.  227  a. 

(g)  See  ex  parte  Wallop,  2  Dick.  707.        (a)  Cro.  Jac.  685,  6. 


,  i)  See  the  cases  mentioned  by  Mr.  (r )  See  ex  parte  Aiscough,  ft  t\  Wns. 

Cox  in  note  ( 1)  to  Aiscough's  case ;  and  594.    S.  C.  Mos.  391. 

see  ex  parte  Bellat,  1  Cox,  297.  (*)  As  to  this  writ,  see  F.  N.  B.  183. 

(i)  Halifax's  Anal,  of  civil  lair,  p.  14.  (t)  Ex  parte  Gramdleton,  2  Atk.  70. 

(k)  Hargr.  jnrisc.  Exerc.  1  vol.  413.  (u)  Dobbyn's  case,  3  Ves.  and  Bea- 

(l)  Ex  parte  Wallop,  4  Bro.  C.  C.  98.  182. 


OF  THE  CHANCELLOR.  u        ' 
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lo  some  cases  the  writ  has  been  refused,  and  the  party  grieved 
directed  to  apply  to  the  justices  of  the  peace  (x).  In  a  very  early 
case  (in  IC3I)  where  exceptions  were  taken  to  the  articles  as 
being  too  genera],  and  production  of  a  certificate  of  good  beha- 
viour, the  Court  referred  it  to  two  justices  of  the  prace  to  ex- 
amine the  truth  of  the  articles  and  certificate,  and  that  the  ques- 
tion of  the  ntppkcavit  should  be  stayed  in  the  mean  time  (j/). 
To  ground  the  Writ,  the  articles  should  not  be  in  general  forms, 
as  "fearing,"  " being  threatened"  &c. ;  but  some  fact  must  be 
shown  on  which  the  Tear  is  grounded  (z).  The  Court,  it  seems, 
uses  a  discretion  on  the  subject  (a) ;  but, in  general,  the  Court 
of  Chancery  and  also  the  King's  Bench,  in  case  of  *  articles  [*12 
of  the  peace,  at  the  end  of  a  year,  if  nothing  new  happens,  dis- 
cb&rge  a  party  committed  tor  want  of  finding  sureties  (6). 
Sometimes  the  security  is  lessened  (c),  and  the  master  is  directed 
not  to  be  strict  as  to  the  abilities  of  the  sureties  (d) ;  but  the 
Court  will  not  discharge  a  supplkavit  on  an  affidavit  denying  the 
facts,  for  it  will  not  try  them  on  affidavit ;  but  where  combina- 
tion or  contrivance  appear,  the  supplkavit  will  be  discharged  (a).  9 

III.  With  respect  to  the  Writ  qf  Certiorari  (/),  it  has  been 
holden,  that  where  a  replevin  is  in  a  court  of  record  it  may  be 
removed  by  a  certiorari,  issuing  either  out  of  the  Court  of  King's 
Bench,  or  the  Court  of  Chancery  (^).  Where  a  certiorari7  issues 
with  a  view  to  use  the  record  as  evidence,  the  tenor,  if  returned, 
is  sufficient,  and  countervails  the  plea  of  nil  tiel  record  ;  but  when 
the  record  is  to  be  proceeded  upon,  the  record  itself  must  be  re- 
turned {h) :  and  there  is  no  difference  when  the  proceeding  upon 
the  record  is  to  be  removed,  whether  it  be  before  judgment, 
or  after,  for  in  both  cases  the  record  itself  must  be  removed  (£). 

IV.  As  to  Writs  of  Prohibition  (fe),  it  has  been  determined, 
that  if  one  be  sued  in  an  inferior  court,  for  a  matter  out  of  its 
jurisdiction,  the  defendant  may  either  have  a  prohibition  from 
one  of  the  common-law  "courts  of  Westminster-hall,  or,  as  [*13 
this  may  happen  in  a  vacation  when  only  the  Chancery  is  open, 
that  Court  may  be  moved  for  a  prohibition  \l),  upon  a  petition 
(m),  and  affidavit  (»),  that  the  fact  arose  out  of  the  jurisdiction, 

(*)  Clawing  case,  2  P.  Wma.  202.  (/)  For  the  general  doctrine  as  to  a 

As  to  the  authority  of  justices  of  the  writ  of  certiorari,  see  F.  N.  B.  548. 

peace  in  these  cases,  see  F.  N.  B.  187.  (g)   F.  N.   B.  544.      Woodcraft  v. 

(l)  Smellej  t.  Flatman,  1  Dick.  6.  Kinaston,  2  Atk.  317.  8.  C.  1  Dick. 

{z)  King  t.  Brinlow,  Mich.  7  Geo*  2.  233. 

1733.  MS.  (h)  F.  N.  B.  543,  n.  a.  2  Atk.  318. 

(«)  Ei  parte  King,  Anbl.  334.  See  (t)  Woodcraft  v.  Kinaston,  2  Atk.  318. 
the  order  in  this  case  from  Register  (*)  The  doctrine  as  to  writs  of  pro- 
Book,  Hejn'i  case,  2  Vee,  and  Bet>  182,  hUrilion  is  set  forth  at  large  in  F.  N.  B. 
a*  *•  93,  &c. 

(b)  Baynim  ▼.  Baynum,  Anjbl.  64.  (/)  Ivesoo  ▼.  Harris,  7  Yes.  257. 

(c)  Id.  ibid.  (m)  See  Hill  r.  Turner,  1  Atk.  516. 
<<Q  Ex  parte  Sir  R»  Groavenor,  3  P.  Newhouse  t.  MUbank,  1  Vera.  276. 

Wma.  113.  (»)  Walker  ▼.  Fanderbeide,  1  Dick. 

'e>  Ex  parte  King,  Ambl.  240.        -      336. 
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and  that  the  defendant  tendered  a  foreign  plea,  which  was  re- 
fused (o).  But  if  it  appears  on  the  face  of  the  declaration,  that 
the  matter  is  out  of  the  jurisdiction  of  the  Court,  then  a  prohibi- 
tion will  be  granted  without  an  oath  of  having  tendered  the  fo- 
reign plea  (/>). 

The  Court  of  Chancery,  according  to  some  cases,  will  not  en- 
tertain a  motion  for  a  prohibition  in  7erm-ttm4,*whe  n  the  other 
Courts  are  open.  Lord  Thurlow  refused  to  do  so,  on  the  ground 
of  the  public  inconvenience,  produced  by  interrupting  the  pro- 
per business  of  the  Court  when  recourse  might  be  had  to  other 
courts.  Lord  Redesdale,  in  a  case  very  strongly  calling  for  the 
interposition  of  the  Court,  as  it  was  too  late  to  apply  elsewhere, 
adopted  this  resolution,  observing  that,  "  the  habits  of  this  Court 
were  not  adapted  to  this  sort  of  business"  (q).  But  in  a  more 
recent  case,  the  objection  that  there  had  been  time  to  apply  to  a 
court  of  law  was  considered  as  untenable ;  and  it  was  said  that, 
"in  applications  of  this  nature  the  Court  has  no  discretion  whe- 
ther or  not  it  will  hear  the  party  ;  it  is  bound  to  grant  the  writ 
*14]  on  a  *proper  case  being  made ;  it  has  even  in  Term-time  a 
concurrent  jurisdiction  with  a  court  of  law"(r). 

A  prohibition  does  not  lie  to  an  inferior  court  after  the  defend- 
ant has  imparled  generally  (*),  or  pleaded  there ;  for  by  so  doing 
the  defendant  admits  the  jurisdiction.  But  at  the  instance  of  the 
King,  a  prohibition  lies,  though  the  defendant  has  pleaded.  If 
a  prohibition  has  been  granted,  the  Court  will  issue  a  supersedeas, 
if  there  is  an  affidavit  that  the  cause  arose  within  the  jurisdic- 
tion (*). 

If  a  prohibition  has  been  improperly  granted,  the  Court  will 
grant  a  supersedeas  (u) ;  but  the  inferior  court  must  obey  the 
writ,  whether  improperly  issued  or  not ;  it  has  no  discretion ;  to 
disobey  it  would  be  a  contempt  (a:). 

The  Spiritual  Court  has  jurisdiction  over  Grammar  Schools  ; 
but  in  a  case  where  the  libel  was  for  teaching  schools  generally, 
without  saying  what  school,  the  Chancellor  granted  a  prohibi- 
tion (y). 

So,  if  the  Spiritual  Court  has  granted  administration  to  a 
wrong  person,  resort  may  be  had  in  vacation  to  the  Chancellor, 
for  a  prohibition,  returnable  into  the  King's  Bench  or  Common 
Pleas  (z). 

When  a  churchwarden  had  passed  his  accounts  before  the  par- 
son and  a  majority  of  the  parishioners,  and  was  afterwards  cited 

(•)  lb.  and  Anon.  1  P.  Wma.  476,  7.;  (r)  Ex  parte  Lynch,  1  Madd.  Rep.  24. 

bat  tee,  on  thii  subject,  Iveson  v.  Har-  («)  Anon.  1  P.  Wins.  477. 

rfo.  7  Ves.  251.  (t)  Anon.  1  Vera.  301. 

(p)  Anon.  1  P.  Wma.  476.  and  tee  («)  1  P.  Wma.  476. 

Salt  649.  (xj  Iveson  v.  Harris,  7  Vet.  854,  5. 

(q)  See  Btekborough  ▼.  Davis,  1  P.  (y)  Cos's  case,  1  P.  Wms.  89. 

Wins.  45,  and  Anon,  ib-  475.  Mont-  (z)  Blackborough  T.Daris,  1  P.Wmff. 

ftomerr  ▼•  Blair,  3  Sch.  &  Left.  196.  43. 
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in  the  Ecclesiastical  Court,  and  pleaded  the  before-mentioned 
Acts,  and  tbe  plea  was  refused,  a  prohibition  was  allowed ;  the 
plea  being  considered  as  proper  (a). 

*A  prohibition  has  been  refused  to  the  Judge  of  the  Prize  [*15 
Court,  to  enjoin  him  from  proceeding  in  a  cause  involving  a 
question  x>f  prize  (6) ;  but  if  a  Court  of  Prize  or  other  inferior 
court,  misconstrue  their  jurisdiction,  it  is,  it  seems,  a  ground  of 
prohibition  (c).  Where  a  question  is  incidental  to  a  question  of 
Frize,  such  Court  has  jurisdiction,  and  a  prohibition  will  not  be 
granted  (d). 

V.  The  teste  of  original  writs  against  hundreds,  corporations, 
heirs,  and  in  several  other  cases,  is,  by  the  practice  of  the  cursi- 
tors,  the  same  day  the  writs  are  bespoke  (e).  But  it  is  not  so 
with  all  writs ;  and  where  a  capias  was  taken  out  on  the  3  ist  of 
January,  and  the  original  on  which  it  was  founded  made  out  on 
the  same  day,  but  tested  on  tbe  preceding  1 6th  of  October,  the 
common  teste- day  before  Michaelmas  Term,  and  the  defendant 
pleaded  turn  assumpsit,  and  non  assumpsit  infra  sex  annos,  and 
then  moved  that  the  teste  of  the  writ  might  be  altered  and  made 
the  Slst  of  January,  the  motion  was  refused  (/). 

VI.  Writs  of  error  are  due  of  right  in  all  cases  except  treason 
and  felony  (g) ;  and  writs  of  error  in  criminal  cases  will  be  ordered 
to  be  sealed,  provided  they  are  first  signed  and  allowed  by  the 
Attorney  General  (h). 

VII.  The  Chancellor  will  not  order  a  mandatory  *writ  to  [*16 
the  Chief  Justice  of  the  King's  Bench  to  sign  a  bUl  of  exceptions, 
though  such  a  writ  has  issued  to  a  judge  of  an  inferior  court,  the 
judge  of  tbe  Sheriff's  Court  in  London  (i),  for  instance. 

This  writ,  which  has  rarely  been  used,  is  grounded  on  the 
Stat  Westtnm.  2d.  commanding  judges  to  seal  a  bill  of  excep- 
tions ;  but  it  has  been  held  not  to  lie  where  the  exception  taken 
is  to  an  order  of  a  court  of  law  to  amend  its  own  records,  nor, 
as  it  seems,  to  any  order  made  upon  motion.  And  in  cases 
where  the  writ  does  lie,  it  ought  to  be  made  out  by  the  clerk  of 
the  Grown,  and  not  by  the  cursitor;  nor  ought  it  to  be  issued 
without  a  special  order  from  the  person  holding  the  Great 
Seal  (k). 

VIII.  An  original,  will  on  petition  be  allowed  to  be  filed  after 
a  writ  of  error  brought  to  reverse  a  judgment,  where  the  omis- 
sion proceeds  from  the  mistake  or  nesciance  of  the  clerk,  but 

U)  WejMwright  t.  Bagshaw,   East,  &c.  1  P.  Win*.  437. 
7  Geo.  4d.  1733,  M.  S.  (/)  Robinson  v.  SteTenson,  Arabl.  375. 

(*)  Bi  parte  Lynch,  1  If  add.  Rep.        (;)  3  8alk.  304. 
15.  (n)  Crawler.  Crawle,  t  Vera.  170; 

(e)  Arg.  m  die  esse  or  the  Danish  end  see  what  U  sa{d  in  tbe  Rioters  case, 

Ship  Noysoahed,  7  Ves.  695.  and  see  1  1  Vera.  175. 
Hen.  Bta.  164.  (i)  The  Rioters  ease,  1  Yen.  175. 

<4)  Case  of  the  Danish  ship  Noysom-        (k)  Lessee  of  Lawlor  v.  Murray,  1 

feed,  7  Ves*  599.  Sen.  &  Lefr.  75,  and  see  1  Yen.  p. 

<«)  Price  t.  Hundreds  of  Cbewton,  175.    See  on  this  subject  2  Inst.  427. 
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not  where  it  arises  from  mistake  or  misprision  (J).  Sleader  ex- 
cuses have  been  admitted  (m).  Such  permission  also  has  been 
given  in  cases  of  quare  impedU,  and  in  actions  against  the  bun* 
dred  for  a  robbery,  where  the  suit  must  be  commenced  within  a 
limited  time ;  and  where  the  time  had  been  so  far  elapsed  as  that 
the  statute  of  limitations  had  been  a  bar,  if  the  judgment  should 
be  reversed  (n.) 

IX.  It  has  been  said  that  after  a  writ  has  once  issued,  it  is  de 
*17]  officio,  and  the  Chancellor  has  nothing  *  further  to  do  in  it 
(o)  ;  and  this  is  true,  unless  there  be  an  informality  in  the  writ* 
It  seems  to  be  admitted,  that  the  Chancellor  may  quash  a  writ 
before  it  is  returned  (p)9  but  not  after  (q) ;  nor  be /ore  it  is  re- 
turned, unless  error  appears  on  the  (ace  of  it  (r) ;  and  even 
then  (except  the  party  be  in  custody,)  the  best  course  is  by 
plea  in  the  court  where  it  was  returnable  («).  But  a  writ 
though  returned  may  on  application  be  superseded  by  the  Chan-* 
cellor  (/). 

An  cxecutrk,  in  custody  under  a  Writ  de  excommunicato 
capiendo  (u)  for  not  appearing  to  a  citation  by  a  creditor  to 
exhibit  an  inventory,  moved  for  a  supersedeas,  disputing  the  debt 
upon  equitable  grounds ;  but  the  Court  refused  to  supersede  the 
writ,  and  said,  it  followed  of  course  upon  the  significant  (ar). 

A  supersedeas  to  a  writ  de  excommunicato  capiendo  has  been  de- 
nied, though  the  significant  was  general  and  uncertain ;  the 
method  to  proceed  being  by  habeas  corpus  ;  but  where  an  appeal 
was  brought,  a  sepersedeas  has  been  granted  (y). 

If  a  curator  alters  the  return  of  an  original,  the  writ  will  be 
superseded  {z).  unless  it  is  only  altered  as  to  mistakes  merely 
literal,  and  re-sealed  (a). 

*I8]  *A  writ  of  error  may  be  superseded  by  the  Chancellor 
quia  improvide  emanavit  (6). 

A  writ  of  ad  quod  damnum  has  been  quashed  for  insufficiency 
in  the  equivalent  required  (c),  and  has  been  set  aside  for  surprise 
in  the  execution  of  it  (d). 

X.  According  to  Sir  Edward  Coke  (<),  in  all  those  eases 
where  a  man  is  excommunicated  by  the  Bishop  against  law,  he 
shall  have  a  writ  out  of  Chancery  directed  to  the  Bishop,  com- 
manding him  to  assoil  him  (/). 

(/)  Anonymous,  1  P.  Wm«.  41  f.  (u)  See  a*  to  this  writ,  F.  N.  B.  144. 

(m)  Anonymous,  3  P.  YVms.  314.  (*)  The  King  r.  Blach,  5  Yes.  113. 

(n)  1  P.  VVms.  412,  and  see  3  Lev.  (y)  Rex  r.  Snelier,  1  Vera.  24. 

347.  («)  Weavers  Company  ▼.  Hay  ward,  3 

(0)  Anonymous,  2  Alk.  237.  Atk.  362,  and  see  ibid.  p.  000. 

(p)  Rex  ▼.  Burrard,  1  P.  Wnw.  435.  (a)  Smith  v.  Wilmer,  3  Atk.  595. 

(?)  Ex  parte  Little,  3  Atk.  479 :   and  (b)  Dean  of  Dublin,  &c.  v.  Dowgate, 

see  King  v-  Fowler,  Salk.  293,  and  Tre-  1  P.  W.  351. 

bee  t.  K.  2  Atk.  498.  (e)  Ex  parte  Arntitage,  AmW.  294. 

(r)  Ogyer  y.  Haywood,  Ambl.  59.  (d)  Ex  parte  Venner,  3  Atk.  766. 

(a)  Wearers  Company  v.  Hayward,  3  («)  12  Co.  67,  title  "  Prohibition ; n 

Atk.  363.  and  see  2  Inst.  623. 

(1)  Lessee  of  Lawlor  v.  Murray,  1  {J)  7  Ed.  4.  14.  Bonne's  case,  16 
Sch.  &  Le/r.  76.  Ves.  346. 
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XI.  With  respect  to  patents,  it  has  been  holden,  that  on  an 
application  to  the  Lord  Chancellor  to  withhold  the  Great  Seal 
from  a  patent,  he  will  only  consider  whether  it  is  legal  or  not, 
and  not  whether  the  Crown  ought  or  ought  not  to  grant  it  (g)  ; 
but  there  are  three  stages  in  which  it  may  be  opposed :  1st, 
While  it  is  under  the  consideration  of  his  Majesty  ;  2d,  When 
it  comes  to  the  Privy  Seal;  and  3d,  When  it  comes  to  the  Great 
Seal  (h). 

Since  the  union  of  Great  Britain  and  Ireland  the  Great  Seals 
are  kept  distinct  for  patents  (i). 

The  Chancellor  will  not  sign  a  patent  for  a  theatre  which  does 
not  put  the  parties  under  some  control,  even  though  there  should 
be  no  caveat  against  it  (ft).  Colley  Cibber,  writing  in  regard  to 
some  theatrical  disputes,  in  King  William's  time,  says,  "  The 
*Jeained  of  the  law  were  advised  with,  and  they  gave  their  [*19 
opinion,  that  no  patent  for  acting  plays,  &c.  could  tie  up  the 
hands  of  a  succeeding  prince  from  granting  the  like  authority 
when  it  might  be  thought  proper  to  grant  it  (2)."  In  the  late  ap- 
plications for  a  patent  for  a  third  winter  theatre,  this  doctrine 
seems  to  have  been  admitted. 

The  Court  has  expressed  itself  as  cautious  how  it  affixes  the 
Great  Seal  to  a  patent  for  a  grant  of  Warden  oj  the  Fleet,  as  it 
might  occasion  a  general  escape  of  the  prisoners  (m). 

It  has  been  bolden,  that  after  a  potent  has  passed  the  Great 
Seal,  the  time  for  enrolment  cannot  be  enlarged  without  an  act 
of  parliament  (n)  :  if,  however,  the  enrolment  was  delayed  by 
mistake,  a  new  patent  might  be  obtained,  and  the  officers,  proba- 
bly, induced  to  remit  their  fees  (o), 

•  It  is  established,  that  a  patent  may  be  obtained  for  an  Improve- 
ment. If  a  person  obtains  a  patent,  he  may  afterwards,  on  the 
expiration  of  that  patent,  obtain  another  patent  for  an  improve- 
ment on  the  first  patent ;  but  the  second  patent  does  not  exclude 
the  public  from  the  use  of  the  object  of  the  first  patent  (/>).. 

In  a  scire  facias  to  repeal  a  patent,  the  venue  cannot  be  changed 
from  Middlesex  to  any  other  county  (q). 

XII.  Coroners  may  be  removed  by  the  Chancellor,  where 
they  misbehave  or  live  out  of  the  county ;  but  *as  theirs  [*20 
is  an  office  of  freehold,  the  Court  will  not,  when  the  Coroner 
goes  out  of  the  way,  order  a  writ  to  issue  de  coronatore  exonerando, 
until  there  is  an  affidavit  of  service  at  the  last  place  of  his  abode ; 
nor  does  the  authority  of  the  court  extend  so  far  as  to  appoint 
another  coroner ;  but  the  choice  of  the  new  cue  must  be  by  a 
majority  of  freeholders  (r). 

(g)  Ex  parte  Daly,  Vera.  &  Scrir.  (m)Col.  Leigh  ton's  case,  2  Vern.  174. 

499.  (h)  lb.  (n)  Ex  parte  Koopf,  6  Ves.  99. 

(i)  Oxford  and  Cambridge  Unifersi-  (o)  Ex  parte  Beck,  1  Bro.  C.  C.  578. 

lies  r.  Richardson,  6  Yea.  708.  (p)  Anon.  30  June,  1807.  M8. 

(k)  Ex  parte  O'Reily,  1  Ves.  juo.  1 13.  (q)  The  King  ▼.  Hatne,  9  Cox>  23a. 

(I)  Life  of  Cibber,  p.  157.  (r)  3  Atb  194, 

Vol.  L— 6 
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XIII.  A  tvrit  of  Replevin  (*)  may  be  obtained,  not  merely 
where  there  has  been  a  distress,  as  is  generally  imagined,  but  in 

'  all  cases  where  a  person  takes  goods  out  of  the  possession  of 
the  person  who  applies  for  the  writ,  upon  his  giving  security, 
until  it  shall  appear  whether  the  goods  are  rightfully  taken ;  but 
if  Jl.  be  in  possession  of  goods  in  whieh  B.  claims  a  property, 
Replevin  is  not  the  proper  writ  to  try  that  right  (t). 

The  Court  will  not,  on  motion,  supersede  a  writ  of  Replevin, 
unless  a  fraudulent  use  is  made  of  it  (u). 

XIV.  A  writ  de  cautume  admittanda  (x),  will  not  be  allowed 
to  issue,  unless  it  appears  upon  affidavit  that  the  Bishop  had  re- 
fused to  admit  of  caution  (y). 

XV.  The  writ  de  homine  replegiando  is  an  original,  suable  of 
right,  on  petition  or  motion,  and  returnable  in  a  court  of  law  (*). 
Two  persons  may  join  in  suing  out  this  writ  (a).  It  is  not  su. 
*21  ]  persedeable  in  Chancery ;  but  the  party  must  plead  to  it  in* 
the  court  where  it  is  returnable  (6).  A  wife,  it  has  been  deter- 
mined, cannot  obtain  this  writ  against  her  husband  (c). 

XVI.  The  writ  of  melius  inquirendo  is  another  of  the  common- 
law  writs  issued  by  the  Chancellor,  and  noticed  in  FitzherbsrVs 
Natura  Brevhun  (rf). 

In  regard  to  this  writ,  it  has  been  holden,  that  if  a  person  is 
found  by  office  not  to  be  an  alien,  this  is  not  .conclusive  on  the 
Crown,  but  amelius  inquirendum  may  issue ;  upon  which,  if  the 
party  is  again  found  not  to  be  an  alien,  the  Crown  is  bound  (*)• 

XVII.  Writs  of  JV*e  exeat  regno,  writs  of  Injunction  (/),  writs 
of  Certiorari,  and  by  way  of  process,  or  for  the  enforcement  of 
process,  will  be  elsewhere  considered. 

XVIII.  The  Lord  Chancellor  has  by  the  common  law,  juris- 
diction to  grant  an  habeas  corpus,  even  iti  vacation  ;  and  JtnVs 
case,  in  which  Lord  Jfottingham  was  of  a  contrary  opinion,  has 
been  overruled  (g). 

XIX.  It  has  been  observed  in  an  able  controversial  work  (h)9 
said  to  be  composed  by  Mr.  Yorke,  (afterwards  Earl  of  Hard- 
uricke)  (t),  that  there  is  no  one  species  of  all  the  judicial  acts 

(«)  For  the  doctrino  as  to  a  writ  of  (d)  P.  579 ;  and  see  86  Edw.  3.  c. 

Replertn,  sea  F.  N.  B.  1 65.  13.  8  it  3  Edw.  6.  c.  8. 

(0  in  re.    Wilson,  Scboales  &  Left*.  (e)  Ex  parte  Duplesis,  3  Vea.  Sen. 

331,  n.     Ex  parte  Chamberlaine,  1  Scb.  538,  &c  and  p.  555. 

&  Lefr.  320.     Shannon  t.  Shannon,  ib.  (/)  See  pott. 

937.  (g )    See  tbe  elaborate  judgment  of 

(u)  Anon.  8  Atk.  837  ;  and  see  Far-  Lord  Chancellor    Eldon   in  Ex  parte 

nil  r.  Beresford,  1  Ball  &  Bentty,  338.  Crowley,  1st  Swanst  Jenk's  case  is  not 

(x)  See  as  to  this  writ,  F.  N.  B.  145.  in  print ;  but  it  is  to  be  found  io  the 

(y)  Archbishop  of  York  t.—  1  MS.  reports  of  Lord    Nottingham,    a. 

Vern.  1 19.  copy  of  which  ia  in  the  possession  of 

(z)  Trcblecock's  case,  1  Atk.  633.  Lord  Eldon. 

(a)  F.  N.  B.  153.  F.  (h)  Judicial  authority  of  the  Master 

(5)  1  Atk.  883.  of  tbe  Rolls,  p.  83. 

(*)  AtwoodT.Atwood,PrecGh.492.  (i)  See  Bishop  Hard's  life  of  War* 

Cfllh.  149.  burton. 
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performed  on  the  common-law  side  of  the  Court  of  Chancery, 
of  which  there  are  not  instances  of  their  being  also  performed 
*by  the  Master  of  the  Rolls ;  but  this  has  been  a  matter  of  [*32 
much  controversy ;  and  it  has  been  as  positively  said,  and  it 
seems  to  be  the  better  opinion,  that  the  Master  of  the  Rolls  has 
no  original  jurisdiction  respecting  matters  arising  on  the  common- 
lair  side  of  the  Court  of  Chancery  (k). 

The  view  thus  taken  of  the  Chancellor's  common-law  juris- 
diction is  necessarily  very  limited ;  being,  as  before  observed, 
confined  to  such  parts  of  it  as  have  come  into  discussion  in  the 
Court  of  Chancery.  It  would  require  a  volume  to  particularize 
and  describe  it  in  its  full  extent. 


*BOOK  IL  [*88 

EQUITY  JURISDICTION  OF   THE   CHANCELLOR. 

BY  the  generality  of  the  older  writers,  the  Equity  Jurisdic- 
tion of  the  Chancellor  is  described  under  three  heads — Fraud, 
Trust,  and  Accident ;  but  by  the  word  Accident,  they  usually 
mean  when  a  case  is  distinguished  from  others  of  the  like  nature 
by  omwuaJ  circumstances  (a). 

It  will,  however,  be  more  convenient  to  consider  the  Equity 
Jurisdiction  of  the  Chancellor  (except  what  relates  to  the  Prac- 
tice, which  will  be  treated  of  hereafter)  under  the  following 
heads : 

I.  ACCIDENT  AND  MISTAKE. 
II.   ACCOUNT. 

III.  FRAUD. 

IV.  INFANTS. 

V.    SPECIFIC  PERFORMANCE  OF  AGREEMENTS. 
▼I.    TRUSTS. 

According,  even  to  this  enlarged  classification  of  the  subject, 
it  may  not  be  very  obvious  how  the  great  multiplicity  of  doctrines 
arising  out  of  the  Equity  Jurisdiction  can  be  included ;  but  on 
consulting  the  divisions  and  subdivisions  of  each  head,  it  will  be 
found,  that  without  any  very  arbitrary  arrangement,  they  include 
every  branch  of  Equity. 

(*)  lAojd  t.  Scott,  9  Dick.  57S.  See    gal  Judicature,  &c. 
alto,  Hietorv  *f  (he  Chancery,  and  Le-        (a)  See  Lucas,  1.  3.  Prec.  Oh.  S3!. 
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♦chap!  I. 

accident  and  mistake. 
Accident* 

It  is  not  under  the  very  extended  signi6cation  of  the  term 
Accident,  before  alluded  to,  that  the  subject  is  now  intended  to 
be  treated  of,  but  only  according  to  its  ordinary  and  more  re- 
strained sense. 

The  Jurisdiction  of  the  Chancellor  in  cases  of*  Accident*  has 
been  long  established  (6) :  they  appear  to  have  been  relieved 
against  in  the  reign  of  Henry  VII.  (c) ;  and  from  St.  Germain's 
Book,  Doctor  and  Student,  as  well  as  from  Sir  George  Cory's 
Reports  (d)>  it  appears,  they  continued  to  be  relieved  in  the 
succeeding  reign,  and  now,  certainly,  they  form  an  acknowledg- 
ed branch  of  Equity  Relief. 

Where  an  instrument  on  which  a  title  is  founded,  is  lost,  a 
Court  of  Equity  will  interfere  to  supply  the  defect  occasioned 
by  such  accident  As  where  a  Mortgagee  had  the  Mortgage 
Deeds  stolen  from  him,  on  a  bill  to  foreclose,  an  account  was 
directed  and  an  inquiry,  what  was  become  of  the  Title  Deeds 
(e) ;  and  on  a  bill  to  redeem  under  the  same  circumstances,  a 
similar  inquiry  was  directed  ;  and  the  Master  having  by. his  re- 
port stated  the  loss  of  part  of  the  Title  Deeds,  a  decree  was  made 
*25]  that  the  defendants,  on  ^payment  to  them  of  what  was  due 
on  the  Mortgage,  should  re-convey  and  deliver  up  the  remaining 
Title  Deeds,  &c.  in  their  custody  (/). 

So  also,  where  a  Bond  is  lost,  (except,  perhaps,  a  voluntary 
Bond)  (g),  relief  will  be  given  in  equity  (A) ;  but  no  relief  is 
given  there  upon  a  lost  note  (t)  :  and  the  reason  is,  that  at  law 
the  party  could  not  recover  without  a  profert,  and  giving  oyer 
of  the  bond  (k) ;  but  projert  and  oyer  was  not  necessary  to  reco- 
ver at  law  upon  a  lost  note  (I) ;  proving  of  the  contents  being 
sufficient,  and  nothing  standing  in  the  plaintiff's  way.     And 

(6)  Eait  India  Company  v.  Boddam,  rain  ▼.  Price,  5  Ves.  940,  and  WeJmes- 

9  Ves.  466.  ley  and  Child,  1  Ves.  341.     By  9  and  10 

(c)  Pascu.  7.  Hen.  VII.  12.  Win.  3.  c.  17.  s.  3,  relief  it  given  at  law 

(d)  P.  2.  in  the  case  of  a  lost  Bill  of  Exchange ; 

(e)  Stokoe  r.  Bobson,  3  Ves.  &  Bea.  and  that  seems  the  only  course  to  be 
54.  taken  in  such  case.    See  Diris  r.  Dodd, 

(J)  Smith  r.  Bicknell,  mentioned  in  4  Taunt,  603.    An  express  promise  to 

note  to  the  last-cited  case.  pay  the  contents  of  a  lost  BUI  of  Ex- 

(g)  Underwood  v.  Slaney,  1  Ch.  Cas.  change,  if  made  without  some  new  con* 

77.  sideration,  is,  it  seems,  roid.  lb. 

(a)  Lat.  24.  Toulmin  v.  Price,  5  Ves.        (Jfc)  See  1  Ves.  393,  and  2  Ves.  41. 
235.  (0  Walmesley  ▼.  Child,  1  Ves.  245, 

(•)   Mossop  ▼.  Eadon,  16  Ves.  430;  and  see  Glynn  ▼.  Bank  of  England,  2 

and  see  Glynn  r.  Bank  of  England,  2  Ves.  41,  arid  Snettgrove  f.  Bailey,  S  Alk. 

Ves.  41. ;  but  see  what  is  said  in  Tout-  214. 
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though  Courts  of  Law,-  in  case  of  a  lost  Bond  have  dispensed  with 
uprofert  <md  oyer  (m),  a  doctrine,  which  when  first  broached 
seems  to  hare  startled  Lord  Hardwieke  (n),  and  has  excited 
much  surprise  in  subsequent  Judges  (o) ;  yet  Courts  of  Equity 
having  once  had  jurisdiction,  *they  still  insist  on  retaining  [*26 
it,  though  the  original  ground  of  the  Jurisdiction,  the  inability  to 
recover  at  Law,  no  longer  exists  (p). 

A  Court  of  Equity  will  not  only  give  relief  against  the  Prin- 
cipal, where  a  bond  is  lost  (9),  burnt,  or  cancelled,  by  accident 
or  mistake,  but  will  also  set  it  up  against  a  surety  in  such  Bond 
(r] ;  and  this,  though  the  Principal  be  out  of  the  Jurisdiction 
01  the  Court  («).  So  where  a  Rent-charge  is  granted  by  deed, 
and  the  deed  happens  to  be  lost,  a  copy  cannot  be  read  in  evi- 
dence at  law  ;  because  the  party  must  declare  with  a  profert, 
as  the  defendant  is  entitled  to  oyer  of  the  original ;  so  that  the 
plaintiff  must  either  set  up  a  prescriptive  title  to  the  Rent, 
from  a  constant  and  uninterrupted  payment,  or  he  must  bring 
a  bill  to  be  relieved  against  the  accident  of  the  original's  being 
lost  (*). 

The  Court,  however,  to  prevent  fraud,  has  in  cases  of  lost 
securities,  prescribed  conditions  on  which  they  administer  re- 
lief. 

If  a  Deed  or  Instrument,  upon  which  the  demand  arises,  is 
lost,  and  only  a  discovery  is  sought,  an  affidavit  of  the  loss  is  un- 
necessary (u);  for  it  cannot  *be  supposed  a  man  would  bring  [+27 
a  Bill  only  for  the  recovery  of  a  deed  he  was  possessed  of  (*), 
and  the  expense  of  which  discovery  he  must  pay  (y) ;  but  if  re- 
lief is  prayed  beyond  the  discovery,  e.g.  to  have  payment  of  the 
debt  (2),  or  the  profits  of  land  under  the  deed  (a),  an  affidavit 
of  the  loss  must  be  annexed ;  and  the  want  of  it  would  be  a  ground 


(m)  See  Read  r.  Brookman,  3  T.  R.  Lee  r.  Sir  Robert  Henley,  1  Tern.  S7. 

151.   Hinder  ▼.  Stephenson,    10.   East  (r)  Skip  v.  Huejr,  3  Atk.  93,  the  esse 

55.    See  also,  a*  to  a  burnt  bond,  Rout-  of  a  burnt  bond »  and  fee  1  Cha.  Cas. 

ledge  v.  Barrell,  1  H-  Black.  264.  Totty  77. 

t.  Netbit,  3  T.  R.   153     In   Hendy  v.  (*)  East  India  Co.  t.  Boddam,  9  Vet. 

Stephenson,  10  Bast  60,  the  case  of  464.    This  and  the  preceding  case  an- 

Read  r.  Brookman  seems  rather  shaken,  swer  the  query  put  in  1  Fonbl.  Eqy.  41 

(a)  See  Whitfield  ▼.  Faussett,  1  Ves.  n.  w. 

389,  &c    and   what  he  had  previously  (0  3  Atk.  61. 

■aid  in  9  Atk.  61.  (u)  Whitworth  and  Golding,  1   Eg. 

(•)  See  what  is  said  ex  parte  Green-  Abr.  14.  3.  C.  3.  P.  Wins.  p.  641.  God- 
way,  t  Ves.  813,  813  and  in  East  India  flrey  v.  Turner,  1  Vera.  S47.  1  Ch.  Cas. 
Coejoany  ▼.  Boddam,  9  Ves.  464.  11.  Anon.  1  Vera.  180.  Prec.  Ch.  536  ; 

(»)  See  what  Lord  Thurlow  says  in  the  caie  contra.  1  Vern.  59,  seems  a 

Atkinson  and  Leonard,  3  Bro.  234 ;  and  mistake. 

see  East  India  Company  ▼.  Boddam,  9  (x)  Anon.  1  Chan.  Cas.  11. 

Ves.   464,  fcc    Bromley  t-  Holland,  7  («)  See  post,  p. 

Ves.  19.    Toaknin  ▼   Price,  5  Ves.  339.  (x)  1  Vern.  847.     1  Chi.  Cas.  931. 

iq)  Bast  India  Company  t.  Boddam,  Whitchurch  r.  Golding,  3  P.  Wms.  541. 

9  Vet.  464,  the  ease  of  a  lost  bond ;  see  (a)  lb.  and  see  also  on  this  subject 

Pickering  r.   Keeling,  1  Ch.  Rep.  78.  Redesd.  Tr.  PI.  p.  100,  3d  Edit,  and 

Bonnan  t.  Newcombe,  SVentr.  365,  Moseley,  193»  there  cited. 
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of  tfcmum*  (4) ;  for  a  bare  suggestion  m  a  nil  is  toot  sufficient 
to  support  the  Jurisdiction,  tht  Court  requiring  a  degree  of 
proof  of  the  circumstance  on  which  it  b  sought  to  transfer  the 
Jurisdiction  from  the  Court  of  Common  Low  to  a  Court  of  Eq«i+ 
ty  (c).  If  the  deed  lost  concerns  the  title  of  lands,  and  pos- 
session is  prayed  to  be  established,  such  affidavit  must  be  an* 
neied.  So,  on  the  loss  of  a  Bond,  and  a  Bill  filed,  in  conse- 
quence, to  be  paid  the  amount,  a  Bill  of  Discovery  is  not  saffi- 
efeat;  the  Bill  should  be  also  for  relief— to  be  paid  the  money 
thereon ;  and  an  affidavit  must  be  annexed  (d).  In  cases,  how- 
ever, of  this  description,  a  Trial  at  Law  will  be  directed  if  the 
Defendant  insists  upon  it  (e). 

By  the  14  George  II.  c.  SO,  s.  5,  a  Recovery  will  after  twenty 
years  be  effectual,  though  the  Deed  or  Deeds  for  making  the 
Tenant  to  the  Precipe  should  be  lost,  or  not  appear ;  if  it  ap- 
*88]  pears  there  was  a  Tenant  *to  the  Writ,  and  that  the  per- 
sons joining  in  the  Recovery  had  a  sufficient  estate  and  power  to 
softer  the  Recovery ;  and  where  a  Lease  and  Release  were  made 
to  create  a  Tenant  to  the  precipe  in  a  recovery,  and  the  Lease 
was  lost,  it  was  held  to  be  a  case  within  the  relief  given  by  the 
Act  (/). 

It  appears  to  be  upon  the  principle  of  relieving  against  acci- 
dents by  loss  of  deeds,  that  giants  are,  in  many  cases,  presumed 
or  supplied.  Where,  therefore,  a  person  has  been  in  possession 
for  a  great  length  of  time  without  interruption,  Equity  will  sup- 

Cy  all  those  circumstances  or  formal  ceremonies,  which  the 
nw  deems  necessary  to  the  operation  of  the  original  convey- 
ance ;  as  Livery,  a  Surrender  (g)  &c.  and  will  not  allow  such 
possession  to  be  disturbed  (A).  Where  rent  has  been  paid 
twenty  years  Equity  will  presume  a  grant  (t).  And  where  a 
Common  has  been  inclosed  for  thirty  years,  Equity  will  presume 
the  Inclosure  to  have  been  with  the  consent  of  all  persons  inter- 
ested, and  will  not  allow  it  to  be  thrown  open  (4). 

And  where  a  man  is  entitled  to  a  rent  out  of  lands,  as  Chief 
Rents  (l)f  or  Quit  Rents  (m),  and  from  length  of  time  the  reme- 
♦29]  dy  at  law  is  lost,  or  become  *very  difficult,  the  Court  of 
Chancery  has  interfered  and  given  relief,  upon  the  foundation 

(ft)  Nicholson  t.  Fattison,  1  Vera.        (h)  Ibid. 
310.    1  Ves.  346,  and  see  Redesd.  Tr.        (i)  Steward  v.  Bridger,  2  Vern.  516. 
PL  3d  Edit.  (*)  Sitway  ?.  Coupton,  1  Vera.  32. 

(c)  Whitworfh  t.  Golding,  3  P.  Wins.  (I)  Duke  of  Bridgewator  r.  Sir  Fran. 
341.  cU  Edwards,  6  Bro.  P.  0.  338.    Tom- 

(d)  Walmesley  ▼•  Child,  1  Ves.  344,  tins'  Ed.  and  see  Eton  College  ▼.  Beau- 
5.  Teresey  ?.  Gory,  Finch  SOL  Anon,  •champ,  1  Ch.  Cas.  121.  1  Eq.  Abr.  32 
2.  Freem.  71.  (B)  and  SS4. 

(#)   Chvrering  v.  (Havering,  2  Vet.        (m)  Holder  v.  Chamburgh,  3  P.Wsjis.  < 

233.  297 ;  bat  see  North  v.  Earl  of  Stafford, 

(/)  Holmes  v.  AilBbie,  l  Madd.  Rep.  3  P.  Wms.  148.    Duke  of  Leeds  against 

351 .  Lord  Radnor,  2  Bro.  C.  0. 340.  and  51  $ 

(g)  Lyford  ▼•  Cowart,  1  Vera.  195. 
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only  of  payment  of  the  wmtf  for  a  low  time,  which  bills  are  called 
Bills  founded  upon  the  tolet.  The  Court  has  even  gone  so  Car 
ss  to  give  relief  where  the  nature  of  the  rent  (as  there  are  many 
kinds  at  law,)  has  not  been  known,  so  as  to  be  set  forth  (n) : 
but  then  all  the  terre-tenants  of  the  lands  out  of  which  the  root 
issues  must  be  brought  before  the  Court,  the  better  to  enable  it 
to  make  a  complete  decree  (0) . 

So,  where  there  is  a  clear  right  to  rent,  but  no  remedy  at  Law, 
as  no  demesne  Lands  on  which  to  distrain.  Equity  will  gire  re- 
lief (p)  ;  as  it  will  also,  where,  from  a  confusion  of  Boundaries, 
no  Land  can  be  found  for  a  distress  (q) . 

It  has  long  been  settled,  that  a  tenant  contracts,  among  other 
obligations  resulting  from  that  relation*  to  keep  distinct  from  his 
own  property  during  the  tenancy,  and  to  leave  clearly  distinct 
at  the  end  of  k,  his  landlord's  property,  not  in  any  way  con- 
founded with  his  own.  It  is  therefore  a  common  Equity  that  a 
tenant  having  put  his  landlord's  property  and  his  own  together 
for  his  own  convenience,  in  order  to  make  the  most  of  it  daring 
his  tenancy,  is  bound  at  the  end  of  the  term  to  render  up  spe- 
cifically the  landlord's  land ;  and  if  he  cannot,  that  a  commis- 
sion shall  issue  from  a  Court  of  Equity  to  inquire  what  were  the 
Lands  of  the  Landlord ;  the  Court  taking  care,  to  the  intent 
that  the  Tenant  may  discharge  his  obligation  *to  do  what  [*S0 
is  right,  as  to  the  possession  in  the  mean  time ;  and  if  the  Te- 
nant has  so  confounded  the  Boundaries,  subdividing  the  Land  by 
hedges  and  stones,  and  destroying  the  metes  and  bounds,  so 
that  the  Landlord's  Land  cannot  be  ascertained,  the  Court 
will  inquire  what  was  the  value  of  the  Landlord's  Estate,  valued 
fairly,  but  to  the  utmost,  as  against  that  Tenant,  who  has 
himself  destroyed  the  possibility  of  the  Landlord's  having  his 
.  own  (r).  The  granting  of  Commissions  to  ascertain  Bounda- 
ries is  a  very  ancient  branch  of  Equitable  Jurisdiction  (*)• 
The  two  Writs  in  the  Register,  de  rationobUibw  dMsU  (t),  and 
d$  ptrambulatime  facienda  (u),  are  supposed  to  have  led  to  the 
Jurisdiction  in  cases  of  controverted  boundaries  (x).  In  Wake 
v.  Comyers  (y)  Lord  Northington  was  of  opinion,  that  the  Court 
has  simply  no  Jurisdiction  to  settle  the  Boundaries  of  Land, 
unless  some  Equity  was  superinduced  by  act  of  the  parties ;  and 
in  that  case  a  bill  to  ascertain  the  Boundaries  of  two  Manors 
was  dismissed,  there  being  no  dispute  as  to  the  soil ;  and  Sir 

(»)6ttl  Ch.  Co*  ISO.  ton,  9  Ves.  and  Bea.  S64,  5 ;  and  aee 

(*)  Beaton  v.  Baldwyn,  I  Atb>  508  ;  Kedesd.  Tr.  PI.  94.  Ed.  3,  and  the  caies 

mod  see  Bowrtrie  against    Prentice,  1  there  cited. 

■to.  C.  C.  SOS.  (t)  See  Mullineux  ▼.  Mullineui,  Totb. 

(f )  Paha  of  Leeds  ▼.  Powell,  1  Vee.  101.  Spyer  r.  Spjcr,  Nels.  14. 

171.  (0  Keg.  Brer.  167  6. 

(f)  lb.  J  79;  and  see  Smith  v.  Duke  («)  Reg.  Brev.  157  b. 

of  Hortkvaiboflaod,  1  Cos  363.  (a?)  Speer  ▼.  Crawter,  9  Merit.  416. 

(»)  The  Attorney-General  ▼.  Foliar-  (y)  %  Cox  360,  S.  C.  1  Eden.  331. 


SO  EQUITY  JURISDICTION. 

WUUam  Grant,  Master  of  the  Roll*,  was  likewise  of  opinion, 
that  the  circumstance  of  a  confusion  of  Boundaries,  furnishes, 
per  *e,  no  ground  for  the  interposition  of  the  Court  (z),  and  re- 
fused to  entertain  a  Bill  of  this  description  between  two  inde- 
pendent Proprietors,  to  force  either  to  have  his  right  so  deter- 
mined (a).  x 

*3J  ]  *A  Commission  has  been  granted  to  ascertain  boundaries, 
and  if  not  to  be  distinguished,  to  set  out  the  value,  upon  a  Bill  by 
a  Prebendary  against  Lessees  of  the  Prebendai  Land&s  also  Own- 
ers of  other  Lands  within  the  Parish,  with  which  the  Preben  'al 
Lands  had  become  intermixed  and  confounded,  by  reason  of  the 
unity  of  the  possession  (6) ;  and  on  such  Bill,  it  was  held  that 
the  Prebendary  is  entitled  to  have  as  many  Commissioners  as  his 
Lessees  (c). 

So,  a  Lord  of  a  Manor  may  file  a  Bill  for  a  Commission  to 
distinguish  Copyhold  Lands  within  the  Manor  from  Freehold, 
and  compounded  from  uncompounded  Copy  holds,  and  to  ascer- 
tain the  Boundaries  ;  and  if  they  cannot  be  distinguished,  to  set, 
out  Lands  of  the  Tenant  of  equal  value  with  so  much  of  the  Co- 
pyhold Lands  as  cannot  be  distinguished  (d;.  Though  in  cases 
of  Bills  to  ascertain  Boundaries  the  interest  of  one  party  is  more 
inconsiderable  than  that  of  another,  yet  tbey  must  equally  bear 
the  expense  of  the  Commission  (e) :  unless,  perhaps,  where  there 
has  been  fraud  or  neglect,  by  which  the  confusion  of  Boundaries 
has  been  occasioned. 

Equity  relieves  against  Penalties,  and  originally,  it  is  appre- 
hended, on  the  ground  of  accident.  It  relieves,  for  instance, 
against  non-payment  of  money  at  a  certain  day  (/),  as  in  the 
common  ease  of  a  bond  for  the  payment  of  money,  or  of  a  Mort- 
gage debt,  where  the  Title  of  the  Mortgagee  has  become  abso- 
*32]  lute  at  *Law  (g).  So,  in  the  case  of  an  Estate  sold  by  auc- 
tion, there  is  a  condition  to  forfeit  the  deposite  if  the  purchase  be 
not  completed  within  a  certain  period  ;  but  the  Court  is  iti  the 
constant  habit  of  relieving  against  the  lapse  of  time  (/*)•  Relief, 
however,  in  cases  of  Penalties,  is  dispensed  only  where  the 
Court  can  do  it  with  safety  to  the  other  party ;  for  it  seems  if  it 
cannot  put  him  into  as  good  a  condition  as  if  the  agreement  had 
been  performed,  the  Court  will  not  relieve  (i).  It  will  only  re- 
lieve,  where  the  thing  may  be  done  afterwards,  or  a  compensation 

(x)  Speerr.  Crawter,  S  Mew.  418.  (/)  See  Grimstone  r.  Lord  Brace,  2 

(a)  lb.  410,  fcc.  Vera.    594.      Sir  Henry  Peachy  and 

(s)  Willis   r.  Parkinson,  8    Mew.  Duke  of  Somerset,  1  Str.  453.    Sloman 

507.  ▼.  Walter,  1  Bro.  C.  C.  419. 

(c)  Willis  ▼.  Parkinson,  1  Swantt.  9.  (g)  Lennon   v.    Napper,  2  Sell.  & 

(d)  Duke  of  Leeds  r.  Earl  of  Straf-  Left.  685,  Appendii. 

ford,  4  Ves.  180.    See  Spyer  y.  Spjer, ,      (h)  Lennon  ▼.  Napper,  2    Sch.  & 
NeU.  14.  Lefr.  684,  5. 

(e)  Norrra  t.  Le  Were,  3  Atk.  83.  ({)  Rose  t.  Rose,  AmbJ.  332. 
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modi  fork  (k)  ;  but  unleds  a  full  compensation  can  be  given,  so 
as  to  put  the  party  precisely  in  the  same  situation,  a  Court  of 
Equity  will  not  interfere ;  for  such  a  Jurisdiction  would  be  arbi- 
trary (/).  There  are  some  exceptions  to  this  rule ;  one  of  which 
is,  where  a  voluntary  composition  is  to  be  paid  at  a  time  certain, 
and  in  a  certain  manner.  In  such  case,  it  is  the  voluntary  bounty 
of  the  creditor  to  remit  part  of  the  debt,  and  the  terms  must  be 
strictly  complied  with  (nt). 

Where  a  penalty  is  inserted  merely  to  secure  the  enjoyment 
of  a  collateral  object,  the  enjoyment  of  *the  object  is  con*  [*33 
sidered  as  the  principal  intent  of  the  Deed,  and  the  penalty  only 
as  afccessional,  and  therefore  only  to  secure  the  damage  really 
incurred :  and  in  such  cases,  if  the  penalty  of  the  bond  is  sued 
for  at  law,  an  injunction  will  be  granted,  and  an  issue,  quantum 
dammficatut)  directed  (n). 

It  has  been  held,  that  if  there  be  a  mortgage  at  5  per  cent- 
with  a  condition  to  take  4  per  cent,  if  regularly  p&id ;  or  a  mort- 
gage at  4  per  cent,  to  have  5  per  cent,  if  not  regularly  paid,  the 
5  per  cent,  is  regarded  in  Equity  only  as  &  penalty  to  secure  the 
4  per  cent;  and  {he  party  is  relieved  from  paying  the  5  per  cent, 
by  paying  the  4  percent,  and  putting  the  other  party  in  the  same 
condition  as  if  the  4  per  cent  had  been  paid :  that  is,  by  paying 
him  Interest  on  the  4  per  cent,  as  if  it  had  been  received  at  the 
time  (o).  Tin's  position,  however,  in  its  full  extent,  does  not 
seem  warranted  by  the  authorities ;  and  the  rule  rather  appears 
to  have  been,  that  if  money  be  lent  on  mortgage  at  4  per  cent. 
Interest,  but  if  not  punctually  paid,  then  to  pay  Interest  at  the 
rate  of  5  per  cent,  a  Court  of  Equity  will  consider  the  5  per  cent, 
but  as  nomtftepcena,  and  relieve  (p),  unless  there  has  been  a  long 
arrear  of  Interest  (9),  or  a  special  agreement  (r) ;  but  where  Inter- 
est is  reserved  at  5  per  cent,  and  if  duly  paid,  4  per  cent,  to  be  ac- 
cepted, and  it  is  not  punctually  paid,  the  £ourt  will  not  relieve  (*) . 
♦This  appears  to  be  the  law,  and  is  admitted  as  such  by  [*34 

(ft)  1  Chan.  Cu.  34.    Cage  t.  Rus-  C.  C.  418.    Hardy  -•  Martyn,  1  Cox, 

•ell,  2  Ventr.  352.     Descartott  r.  Ben-  26.   Keating  ▼.  Sparrow,  1  Ball  &  Bea. 

act*,  9  Mod.  22.  and  Northcote  r.  Duke,  374. 

2  Eden  321.    Da?u  r.  West,  12  Vea.  (0)  Seton  r.  Slade,  7  Ves.  273,  4. 

475  j  and  aee  Wadman  v.  Calcraft,  10  (j>)  Holies  r.  Vysc,  2    Vera.   290. 

Vet.  97.     Hill  and  Barclay,  18  Ves.  63.  Strode  ▼.  Parker,  2  Vern.  316.     Bon- 

10  Sanders  ▼.  Pope,  12  Ves.  291.  afons  y.  Rybott,  Bnrr,  1375;  and  see 

Wtfcr  t.  Moecato,  9  Mod.  112,  113 ;  what  Heath,  Just,  says  in  2  Bos.  &  Pull, 

hot  see  Bracebridge  ▼.  Buckley,  2  Price  353. 

200.    Rolfe  ▼.  Harris,  cited  lb.  p.  206.  (q)  Brown  r.  Barkham,  1  P.  Wms. 

BeynoMs  v.  Pitt,  cited  lb.  212,  which  652. 

in  opposition  to  Sanders  r.  (r)  Stanhope  r.  Manners,  2  Eden, 


Pope.  197. 

(m)  Hose  against  Rose,  Ambler.  332;  (*)  2  Vera.  290.    Halifax  and  Hig- 

and  aee  SeweU  r.  Maason,  1  Vern.  210.  gins,  2  Vern.  134.    Strode  and  Parker, 

1  Ch.  Caa,  110.   Ex  parte  Bennet,  2  lb.  316.   Jory  t.  Cox,  Prec.  Ch.  160. 

Atk.  527.    Leigh  ?.  Barry,  3  Atk.  585.  Nicholls  t.  Maynard,  3  Atk.  520 ;  and 

Mackenzie  r.  Mackenzie,  16  Van.  372.  see  4  BI.  Comm.  432. 

(a)  Sioman  against  Walter,  1  Bro. 
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Lord  Northington,  who,  however,  observes,  "  I  never  heard,  or 
could  myself  discover,  the  sense  of  this  distinction  (t)."  The 
reason  has  been  thought  to  be,  because  this  latter  agreement, 
though  substantially  the  same,  is  not  in  the  form  of  a  Penalty  («). 

Where  a  bond  was  given  for  the  performance  of  covenants  to 
build  a  bridge,  which,  from  circumstances  became  impracticable, 
and  the  sum  agreed  for,  was  actually  paid,  an  Injunction  was 
granted  to  restrain  an  action  on  the  Bond,  and  an  Issue,  quantum, 
damnifieatus,  was  ordered,  the  sum  mentioned  in  the  Bond  being 
considered  as  a  Penalty  (x.) 

The  construction  of  Covenants  is  the  same  in  Equity  as  at  Law, 
but  the  performance  of  them  is  considered  very  differently  in 
Courts  of  Law  and  Equity.  At  Law,  a  covenant  must  be  strictly 
and  literally  performed  ;  in  Equity,  it  is  sufficient  if  it  be  really 
and  substantially  performed  according  to  the  true  intent  and 
meaning  of  the  parties,  so  far  as  circumstances  wilt  admit ;  and 
if  by  unavoidable  accident,  or  by  fraud,  surprise,  or  ignorance 
not  wilful,  parties  have  been  prevented  from  executing  it  literally, 
a  Court  of  Equity  will  interfere,  and  upon  compensation  being 
made,  the  party  having  done  every  thing  in  his  power,  and  being* 
prevented  by  the  means  alluded  to,  will  give  relief.  This  doc- 
•35]  trine  was  formerly  "carried  to  a  length  that  became  in  some 
degree  alarming ;  terms  and  conditions  of  Covenants  havingbeen 
construed,  as  only  in  terrorem ;  but  in  modern  times  that  has 
been  much  restrained  ;  and  it  is  now  perfectly  understood,  that 
even  in  the  purchase  of  an  estate,  if  money  has  been  covenanted 
to  be  pajd  at  a  given  day,  if  it  is  not  paid  at  the  day,  an  action 
will  lie;  but  if  the  party  can  show,  that  he  took  the  means  of 
paying  it,  and  has  been  prevented  by  accidents  not  in  his  power, 
the  Court  of  Chancery  will  dispense  with  the  strict  performance 
of  it ;  because,  as  it  was  formerly  said,  it  is  not  of  the  essence 
of  the  contract;  but  it  tpay  be  of  the  essence  of  the  contract ; 
and  the  party  cannot  avail  himself  of  equitable  circumstances, 
unless  he  shows  that  there  has  been  no  wilful  neglect  or  mis- 
conduct on  his  part  (y ) . 

Where,  therefore,  there  was  a  Covenant  in  a  lease  for  the  re- 
newal of  the  same,  and  the  Lessee  covenanted  within  six  months 
next  after  the  decease  of  any  of  the  three  persons  for  whose  lives 
the  Premises  were  granted,  to  give  notice  of  the  decease  of  such 
person,  and  accept  a  new  Lease  on  certain  terms,  and  the  Les- 
see suffered  two  lives  to  drop  before  she  gave  notice  and  applied 
for  a  new  Lease ;  it  was  held,  that  upon  the  death  of  the  first 
Life,  no  notice  being  given,  the  Lessee's  Covenant  was  not  per* 

(*)  Stanhope  t.  Manners,  2  Eden,  Bro.  C.  C.  341.    See  this  case  men- 

lw«  tioned  in  Davis  t.  Hone,  2  Sen.  fc 

(u)  See  Arg.  2  toI.  Hargr.  Jaris*con-  Lefr.  351. 
suit  Exercitations,  218.  (y)  Eaton  v.  Lyon,  3  Yet.  692,  X 

(x)    Errington   against   Ayneily,  2  Roile  t.  Harris,  2  Price,  200. 
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formed,  and  that  the  Lessee  forfeited  her  right  of  Renewal,  and 
was  not  relievable  in  Equity  (z). 

In  a  case  where,  previous  to  what  is  usually  called  Lord  Stan- 
hope's Jlety  37  Geo.  S.  c.  45.  a  tender  was  *made,  in  Bank  [*36 
•Afbtet,  of  Rent  secured  by  covenant  and  from  pique  was  refused, 
and  payment  in  Cow  insisted  upon,  and  a  distress  made ;  a  Bill 
was  filed  for  relief  on  account  of  the  great  Scarcity  of  Coin,  and 
the  difficulty  of  procuring  it,  and  for  an  Injunction  in  the  mean 
time ;  but  the  Master  of  the  Rolls,  (Sir  William  Grant)  sitting 
for  the  Chancellor,  refused  the  Injunction,  because  he  thought 
the  Party  could  not  be  relieved  against  his  covenant,  and  that  to 
relieve  him  would  be  to  assume  a  legislative  authority  (a): 

Bat  though  the  Court  does  in  these  and  other  cases  relieve 
against  a  Snath  of  Covenant,  there  is  no  branch  of  the  Jurisdic- 
tion of  the  Court  more  delicate  than  that  which  goes  to  restrain 
a  legal  right  (6),  and  it  has  been  termed,  "  a  dangerous  Juris* 
diction"  (c). 

In  cases  of  a  contract  by  Lease  to  pay  Rent,  with  a  Covenant 
and  clause  of  Re-entry  on  payment,  a  Court  of  Equity  has,  from 
the  earliest  times  (d),  relieved  the  Tenant  on  payment  of  the 
Rent,  with  Interest  and  all  Expenses,  and  will  not  let  him  be 
turned  out  of  possession  (e) ;  for  in  such  cases,  it  is  said  (not 
convincingly  perhaps)  thattne  loss  is  certain,  and  may  be  recom- 
pensed by  damages  ;  but  if  the  Lease  were  gained  by  fraud,  or 
granted  upon  a  fake  suggestion,  Equity  will  not  relieve  the 
Leasee  {f\. 

#  Relief will,  under  circumstances  be  given  upon  a  breach  [*37 
of  covenant,  by  a  Lessee,  as  to  the  mode  of  cultivation  (g). 
So,  relief  has  been  given  against  a  Forfeiture,  and  a  right  of  Re- 
entry, incurred  by  not  laying  out,  according  to  covenant,  a  spe- 
cific sum  m  Repair?,  in  a  given  time  (A).  And  in  a  case  where 
the  Tenant  had  omitted  to  keep  the  premises  in  repair,  as  he 
had  covenanted  to  do,  and  an  Ejectment  was  brought  to  the 
usual  clause  of  Re-entry,  and  Possession  taken,  Relief  was 
given  (i) .    But  Lord  Eldon  seems  not  to  have  concurred  in  these 

(z)  Eaton    ▼.    Lyon,    3    Ves.   690.  Lord    Ranelagh,  3    Yes.  &  Bea.  30. 

Bayley  *.  Corporation  of  Leominster,  Wadman  t.  Cateraft,  10  Ves.  67.  and 

3Bro.  G.  C.  590.  tee  Taylor  r.  Knight,   Vin.  Abr.  tit. 

(«)  Bray  ▼•  — ,  Seal,  85th  Jane  "  Chancery/  (V.)  Ca.  31.    The  tame 

IStSL  MS. ;  but  see  what  u  raid  in  Relief  may  be  had  at  Law  under  the 


t.  St  John,  2  Sen.  &  Lefr.  Stat.  4  G.  9.  c  38.  s.  S3,  4. 

534, 6.  (/)  Cary,  45. 

(5)  See  8aadere  t.  Pope,  13  Yes.  (g)  Loral  t.  Lord  Ranelagh,  3  Vei. 

£0*.  fr  Bea.  39. 

<#)  Hffl  ▼.  Barclay,  16  Tee.  406.  (a)  Sanders  t.  Pope.  13  Yea.  388  ; 

{d)  There  is  a  caee  in  Cary,  p.  65.  and  tee  Brown  and  Qeilter,  Ambl.  619. 

(e)  Francis's  Max.  in  Equity,  p.  6.  Hannam  ▼•  South  London  Waterworks 

Bender*  r.  Poae,  IB  Tee.  389.  and  see  Company,  3  Mem.  65,  in  note ;  but  eee 

Davie  r«  tTewt,  18  Tea.  475.    De  Scar-  contra,  Bracebridce  ▼.  Buckley,  8  Price's 

mat  t.  Dennett,  9  Mod.  33.    Hill  and  Exchequer  Rep.  p.  300. 

Barclay,  18  Tee.  68,  69,  60.  Lovat  t.  (i)  Hack  ▼•  Leonard,  9  Med.  90. 
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decisions,  or  to  admit  that  Relief  could  be  ad  ministered,  unless  in 
cases  of  Accident  and  Surprise  ;  the  effect  of  Weather  for  in- 
stance, or  permissive  want  of  repair,  the  Landlord  standing  by 
and  looking  on  (k) ;  and  it  seems  clear  that  if  the  Tenant's  con- 
duct with  reference  to  his  covenant  has  been  gross  and  ruinous, 
Relief  would  not  be-  given  to  him  (I)  ;  nor  will  relief  be  granted, 
if  the  Premises  being  much  out  of  repair,  and  the  Landlord 
making  a  requisition  to  repair,  the  tenant  refuses  to  comply  (m). 
Wherever,  indeed,  there  has  been  q.  wilful,  voluntary,  breach  of  a 
Covenant,  a  Court  of  Equity  will  not  relieve  (n). 

38*]  Where  there  was  a  covenant  in  lease  by  the  Tenant  *to 
keep  the  Premises  insured,  and  on  default,  a  right  of  Entry  was 
given,  and  the  tenant  omitted  to  insure,  and  an  Ejectment  was 
brought,  and  then  the  Tenant  insured,  and  filed  his  Bill  to  be 
relieved  ;  the  Lord  Chancellor  refused  to  enjoin  the  Landlord 
from  proceeding  in  his  Ejectment  (o). 

In  one  case,  where  the  Lessee  covenanted  to  pay  the  Rent, 
and  to  repair,  and  be,  afterwards,  made  100  Underleases,  and 
the  Rent  was  behind,  and  the  premises  out  of  repair,  and  the 
original  Lease  was  avoided  at  Law,  on  account  of  the  nonpay- 
ment of  Rent,  Relief  against  the  Forfeiture  was  given  in  Equity, 
on  a  Bill  filed  by  some  of  the  under-lessees,  and  their  payment 
of  the  Rent  in  arrear  and  repairing  the  houses,  but  the  Court 
would  not  apportion  the  Rent,  but  held  that  such  Lessees  might 
compel  the  other  under-lessees  to  contribute  (p). 

Notwithstanding  some  dicta  (q)  and  a  decision  (r)  to  the  con- 
trary, it  appears,  at  length,  to  be  settled,  that  if  a  Tenant  cove* 
nants  to  repair,  damage  by  fire  excepted,  he  cannot  be  relieved 
from  the  payment  of  Rent,  if  the  Premises  are  destroyed  by 
fire  (#) ;  but,  it  has  been  said,  that  if  the  Tenant  in  such  case 
offers  to  surrender  his  Lease,  the  Court  would  relieve  (t) ;  but 
that  seems  questionable. 

♦39]  *If  a  Covenant  be  to  do,  or  not  to  do,  some  particular 
act,  or  doing  it,  or  neglecting  to  do  it,  to  pay  a  certain  sum  by 
way  of  liquidated  damages,  Courts  of  Equity  will  not  relieve 
against  the  payment  of  such  damages  (u) ;  as  where  there  is  a 

(ft)  Hill  and  Barclay,  18  Vea.  62.  619.     Adopted  by  Lord   Kenyon,  in 

(/)  See  Hill  r.  Barclay,  16  Vea.  404.  Cutter  r.  Powell,  6T.R.  333. 

(m)  HUIt.  Barclay,  18  Yea.  64.  (r)  Steele  and  Wright,  mentioned  in 

(»)  De  8carlett  t.  Dennett,  9  Mod.  Doe  t.  Sandham,  1  T.R.  708.    Camden 

39.     Eaton  and  Lyon,  3   Bro.  693.  ?.  More  ton,  cited  from  MSS.  9  Selwyn 

Hill  and  Barclay,  18  Yes.  63.    Rcy-  N.  P.  414. 

noldf  r.  Pitt,  19  Yea.  143.  (t)   Haae  t.  Grores,  3  Aait.  687. 

(©)  White  t.  Warner,  8  Meriv.  459.  Holtzapffel  y.  Baker,  18  Yea.  115 ;  and 

In  Reynolds  t.  Pitt,  19  Yes.  143,  the  see  on  this  subject,  Belfdur  t.  Weston, 

Lord  Chancellor  expressed  doubts  on  1  Dnrnf.  &  East,  310.  and  the  cases 

the  point,  which  however  are  now  at  rest  there  mentioned, 

by  the  decision  adverted  to.  (0  Cotter  ▼.  Powell,  6  T.  R.  633. 

(p)  Webber  t.  Smith,  3  Vera.  103.  («)  Roy  v.  Duke  of  Beaufort,  8  Atk. 

See  16  Yea.'  406.  194.    Blake  t.  East  India  Company, 

(ej  See  Browne  r.   Quilter,  Ambl.  Finch,  117.  S.  C.  8  Chan.  Qas.  198. 
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nomine  pcauze  in  Leases  to  prevent  a  Tenant  from  ploughing  (x) . 
So,  if  a  Bond  be  taken  in  a  penalty  of  1002.  with  a  condition 
that  the  Obligor  should  not  kill  a  partridge,  or  if  he  did,  that  he 
should  pay  51. ;  the  51.  would  be  considered  as  liquidated  dam- 
ages (y).  It  is  difficult  in  many  cases  to  say  what  is  to  be  con- 
sidered as  a  Penalty,  and  what  liquidated  damages.  Where 
articles  contain  covenants  for  the  performance  of  several  things, 
and  then  one  large  sum  is  stated  at  the  end  to  be  paid  upon 
breach  of  performance,  that  must  be  considered  as  a  Penalty ; 
but  where  it  is  agreed  that  if  a  party  do  such  a  particular  thing, 
such  a  sum  shall  be  paid  by  him,  then  the  sum  stated  may  be 
treated  as  liquidated  damages  (z).  So,  if  a  certain  damage  less 
than  the  penalty  is  made  payable  upon  the  face  of  the  same  in- 
strument in  case  tbe  act  intended  to  be  prohibited  be  done,  that 
sum  shall  be  construed  to  be  a  penalty  (a) . 

Where  a  bond  is  given  not  to  defraud  the  Revenue,*  such  [*40 
fraud  is  considered  as  a  Crime,  and  for  that  reason  the  Court 
will  not  relieve  (b). 

Where  a  License  is  required  to  assign,  an  assignment  with- 
out License  cannot  be  relieved  (c).  If  a  License  in  writing  be 
required,  a  Parol  License  is  insufficient ;  but  if  a  parol  License 
is  given  as  a  snare,  and  under  circumstances  of  fraud,  the  Court 
will  relieve  (d).  Where  a  Lease  contained  a  Covenant  "that 
if  the  Lessees  should  Jet  tbe  Premises  for  any  longer  than  three 
years,  except  to  the  wife  or  children  of  the  Lessee,  without 
License  of  the  Lessor  or  his  assigns  first  had,  then  the  said 
Lease  to  be  void,"  and  tbe  Executor  of  the  Lessee  sold  the  Lease 
for  the  payment  of  the  debts  of  his  Testator,  the  Plaintiff  the 
purchaser,  was  relieved  against  the  forfeiture  (e).  If  there  be  a 
Covenant  in  a  Lease  against  using  Premises  as  a  Shop,  or 
Warehouse  for  any  Trade,  without  License  in  Writing,  and  a 
Trade  is  carried  on  without  such  License,  the  Court  will  not  re- 
lieve against  an  Ejectment.  Nor  would  a  License  to  carry  on 
one  Trade  be  considered  as  a  general  License  to  carry  on  any 
Trade  (/). 

If  a  Right  of  Renewal  of  a  Lease  be  forfeited  by  Laches  of 


Rotfe  t.  Patterson,  6  Bro.  P.  C.  470.  38. 

Approved  in  Hardy  v.  Martin,  1  Cox,  (»)  Per  Heath,  Just.  2  Bos.  and  Pull. 

27.    Small  v.  Fita- Williams,  Prec    Cb.  353. 

103.    Ponsonbj  t.  Adams,  6  Bro.  P.  C.  (a)  Per  Lord  Eldon,  lb.  360. 

417.    Attiey  ▼.  Weldon,  S   Bos.  and  (6)  Benson  ▼.  Gibson,  3  Atk.  3S6. 

Peril.  34ft;  and  see  diet,  street  ▼.  Rigby,  (c)  Lovat  v.  Lord  Ranetagh,  3  Ves. 

6  Vea.  813.  &  Bea.  31.    Danes  t.  Moreton,  3  Chan. 

(x)  Benson  t.  Gibson,  3  Atk.   395.  Cas.  127.    13  Yes.  398. 

Woodward  t.  Gyles,  2  Vera.  119.    See  (d)  Richardson  ▼.  Evans,  3  Madd. 

diet,  in  Blake  t.  East  India  Go.  8  Chan.  Rep.  818. 

Gas.  199.  (e)  Cos  ▼.  Browne,  Chan.  Rep.  170. 

(y)  Per  Lord  Eldon,  in  Astley  v.  (/)  Mancher  t.  Foundling  Hospital, 

Wesson,  3  Bos.  and  Pull.  333;   and-  1  Yes.  and  Bea.  188. 
Fletcher  ▼.  Dycbe,  8  Term.  Rep. 
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the  Tenant  (g),  or  wilful  neglect  or  refusal  (A),  Courts  of  Equi- 
ty will  not  relieve  ;  but  if  the  Lessee  has  lost  his  right  by  the 
*4 1  ]  fraud  of  the  Lessor,  or  *  accident  on  his  own  part,  Equity 
will  relieve  (*).  It  will  relieve  where  there  is  mere  lapse  of 
time  unaccounted  for,  without  misconduct  in  the  Lessee,  or 
where  the  Lessee  has  lost  his  right  by  fraud  in  the  Lessor  (fc). 
Cases  of  this  description  have  been  very  frequent  in  Ireland  (I)  ; 
where,  it  is  said,  one  seventh  of  the  whole  Landed  Property  ia 
held  under  renewable  Leases  (m) ;  and  it  was  found  necessary 
to  pass  an  act  of  Parliament  (n),  termed  the  Tenantry  Act,  by 
which  the  Tenant  is  on  certain  conditions  relieved  (o). 

Where  there  was  a  Lessee  of  a  Colliery  at  the  rate  of  so 
much  per  wey,  and  the  Colliery  became  not  worth  working,  the 
Lessee  was  relieved  against  the  future  Rent,  and  the  Covenant 
in  the  Lease  to  work  the  Coliiery,  upon  paying  for  all  the  Coal 
that  could  be  got  (p). 

CondUiont  Precedent  must,  in  general,  be  literally  performed  ; 
and  the  Court  will  never  vest  an  Estate  where,  by  reason  of  a 
Condition  Precedent,  it  will  not  vest  in  Law  (9) .  In  many  cases 
it  will  relieve,  to  prevent  the  divesting  of  an  Estate,  but  cannot 
*4£]  relieve  *to  give  an  Estate  that  never  vested  (r),  unless  the 
Re«mainder-men  who  were  to  take  the  Estate  on  non-perform- 
ance of  the  Condition,  have  used  any  indirect  practice  or  con- 
trivance to  preventjthe  performance  of  the  Condition  (*). 

Where,  therefore,  there  is  a  conditional  Imitation  over  in  a 
given  event,  in  such  case  (unless  the  Condition  be  for  the  pay- 
ment of  a  certain  (t)  sum  of  Money  («),  or  such  as  the  Court 
can  put  the  Party  in  the  same  situation  as  if  the  Condition  had 
been  performed  (x)9  and  it  is  not  contained  in  a  voluntary  set- 
tlement) (y),  the  breach  of  the  Condition  cannot  be  relieved  (z) . 

(g)  Bayly  r.  Corporation  of  Leo-  (©)  See  a  luminous  interpretation  of 

minster,  1  Ves.  jun.  476.  S.  C.  3  Bro.  this  Act,  in  Jackson  v.  Saunders,  1  Scfa. 

C.  C.  529.   Baynham  ▼.  Guy's  Hospital,  &  Left.  443,  &c. 

S  Ves.  295.  (p)  Smith  ▼.  Morris,  2  Bro.  C.  C. 

(A)  Sweet  t.  Anderson,  2  Bro.  P.  C.  *  311. 

430,  rocognised  in  Lenooa  t.  Napper,  (0)  Popham  y.  Bamfield,  1  Vera.  83. 

2  Sch.  fc  Lefr.  686,  Appendix.  Lord  Falkland  t.  Bertie  2  Vera.  332. 

(<)  See  the  Irish  cases  in  the  house  of  S.  G.  3  Chan.  Cas.  129.  and  2  Freem. 

Lords,  Rippon  ▼.  Rowley,  1774.    Kain  220. 

t.  Hamilton,  1776,  2  Ridgw.  P.  C.  180,  (r)  1  Vera.  339. 

ia  note.    Bateman  t.  Murray,  1779,  2  («)  Cary  f.  Bertie,  2  Vera.  344. 

Ridgw.  P.  C.  187.  and  for  a  History  of  (I)  If  damages  are  contingent  Equity 

these  Decisions,  see  Boyle  r.  Lysagnt,  cannot  relieve,  Sweet  r.  Anderson,  3 

Vernon  and  Semen's  Rep.   135.  and  Bro.  P.  C.  430* 

Magrath  ▼.  Lord  Muskerry,  lb.  166 ;  (w)  Wheeler  v.  WhitaH,  2  Freem.  9. 

and  see  on  the  subject  Letmon  ▼•  Nap-  Wallis   ▼.    Crimes,    1    Ch.   Cas.   89. 

per,  2  Sch.  and  Lefr.  689,  Appendix.  Woodman  ▼.  Blake,  2  Vera.  222.  Bertie 

(«)   Lennoa  t.  Napper,  2  Sch.  &  ▼.  Falkland,  2  Vera.  339. 

Lefr.  688.  («)  Taylor  v.  Popham,  1  Bro.  C.  C. 

(0    Rawstorae   against    Bentley,  4  168. 

Bra.  C.  C.  415.  <y)  Bold  t.  Corbett,  Prec.  Ch.  84. 

(m)  See  Arg.  Jackson  ▼.  Saunders.  Longdate  ▼.  Longdate,  1  Vera.  456. 

1  Sch.  fc  Lefr.  447.  (c)  Lord  Falkland  r.  Bertie,  9  Vein. 

(n)  19  and  20  Geo.  3.  c.  30.  333.    Clerk  t.  Lucy,  5  Vin.  87. 
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Where  an  Estate  was  devised,  upon  condition  that  if  the  first 
Devisee  should  refuse  or  neglect  to  comply  with  the  condition, 
viz.  to  release  all  demands  upon  the  Testatrix,  as  Executrix  of 
•£.  or  otherwise  established,  within  six  months  after  her  death, 
with  a  limitation  over ;  this  was  held  to  be  a  conditional  limitation, 
and  a  failure  in  not  executing  the  release  was  held  not  to  be  re- 
lievable  (a).  Nor  is  Infancy  allowed  as  an  excuse  for  not  per- 
forming a  Condition  Precedent.  If  such  a  condition  is  illegal  (b) , 
or  is,  or  becomes,  impossible,  even  by  the  act  of  God,  the  Es- 
tate will  never  arise,  nor  can  Equity  relieve  (c). 

*It  is  in  general,  different,  as  to  Conditions  subsequent;  [*43 
for  though  the  Court  cannot  relieve  against  all  conditions  subse* 
quent,  yet  where  the  Court  can  in  any  case  compensate  the  party 
in  damages  for  the  "  non-precise  performance  of  the  condi- 
tion,9' as  Lord  Nottingham  expressed  it,  Equity  will  relieve  (d). 
If  such  condition  becomes  impossible  by  the  Act  of  God,  the 
Estate  will  not  be  defeated  or  forfeited  (e).  The  Rule  is  the 
same  where  the  condition  subsequent  is  unlawful  (/). 

In  all  those  Cases  in  which  a  Court  of  Equity  relieves  against 
the  legal  effect  of  the  Breach  of  a  condition,  it  depends  upon  the 
question  whether  compensation  can  be  made  ;  for  in  all  cases 
where  a  Person  has  broken  a  Condition  and  forfeited  a  Penalty, 
Equity  will  relieve  if  there  can  be  a  compensation  (g).  But  if 
compensation  cannot  be  given,  and  the  value  of  the  thing,  for 
enforcing  which  the  forfeiture  is  imposed,  cannot  be  estimated, 
relief  is  denied  (A) . 

Equity  will  relieve  against  forfeitures  by  Copyholders  (i)  or 
others,  in  consequence  of  permissive  waste  (k) ;  but  not,  it 
seems, against  wilful  waste,  though  it  admits  of  compensation  (I). 

Forfeitures,  under  the  provisions  of  an  Act  of  *Parlia-  [*44 
ment,  or  Conditions  in  Law  (*t)  which  do  not  admit  of  compen- 
sation, or  forfeitures  which  may  be  considered  as  limitations  of 
the  Estate,  and  which  determine  it  when  they  happen,  cannot 
be  relieved  against.  If,  therefore,  a  Tenant  for  Life  makes  a 
greater  estate  than  his  own ;  or  if  a  Tenant  by  Copy  affects  to 
convey  a  greater  Estate  than  by  Law  he  may,  they  forfeit  their 
Estate,  nor  will  Equity  relieve  (n). 

(*)   Simpson    and  Vickcr,  14  Vet.  (i)  1  Str.  447. 

541.      Weedon  y.   Oxendeo,  8   July  (k)  Sir  H.  Peatihy  v.  Duke  of  Somer- 

1731.  MS.  set,  Pree.  Ch.  572,  3. 

(•)  Co.  Lit  806  a.  (0  Thomas  ▼•  Porter,  1  Ch.  Ca.  96. 

(c)  Cary   r.    Bertie,  S   Vcrn.   340.  Pre.  Ch.  547.    Fra.'s  Maxims,  p.  6.  and 
Graydon  ▼.  Hicks,  *  Atk.  18.  1   Str.  447.      Bat    see    Northcote  ▼. 

(d)  Popham  t.  Bampfield,  1  Vera.  Duke,  Ambl.  511.  Nash  ▼.  Lady  Darby, 
83.  9  Vera.  537. ;  cHed  1  Fonb.  Eq.  316, 

(e)  Lord  Falkland,  t.  Bertie,  2  Vern.  in  note.  Bishop  of  Worcester  and  others 
339.  Co.  Lit  SOt.    2  Bl.  Comm.  156,  7.  2  Freem-  137. 

(J)  Perkins,  8ect  139.  (m)  Keating  t.  Sparrow,  1  Ball  & 

(f)  Northcote  againat  Duke,  Ambl.  Beatty,  373,  or  Nesbit  r.  Tredenniek, 
514.;  and  see  Barnardiston  ▼.  Fane,  8  lb.  478. ;  &  see  Peachy  ▼.  Duke  of  So- 
Yern.  366.  nerset,  1  Str.  447. 

(a)  8ee  Hargr.  Jurisconsult.  Exer-  (n)  Sir  H.  Peachy  ▼.  Duke  of  Sooner- 
citations,  2  Vol.  194.  set,  1  Str.  459.  S.  C.  Pre.  Ch.  574. 
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Relief  is  sometimes  given  in  cases  of  forfeiture  of  Copyholds  ; 
but  where  a  Copyholder  has  long  refused  to  do  suit,  or  service, 
or  to  repair  (o) ;  and  where  he  has  granted  Leases  without  li- 
cense, relief  has  been  refused  (p). 

It  is  to  be  observed,  that  in  all  those  cases  where  Penalties  are 
inserted  in  a  case  of  nonperformance,  this  does  not  release  the 
Parties  from  their  Agreement,  but  they  must  perform  it  notwith- 
standing, and  have  an  option  to  pay  the  Penalty  and  be  released 
from  the  performance  of,  the  Agreement  (q). 

The  interposition  of  Courts  of  Equity  against  Marriage  con- 
ditions, in  cases  of  Legacies,  may  perhaps  be  considered  as 
arising  out  of  its  power  to  relieve  against  Penalties  and  Forfeit- 
ures ;  but  however  this  may  be,  the  doctrine  on  this  subject  will 
*45]  be  more  conveniently  "considered  when  we  come  to  treat 
of  Legacies. 

Relief  has  been  refused  against  a  Forfeiture,  under  a  By 
Lau>  of  an  incorporated  Company  for  Waterworks,  whereby  it  was 
provided,  that  the  Members  shall  receive  notice  of  the  Default 
in  paying  a  call,  and  incur  a  forfeiture  by  nonpayment  ten  days 
after  the  notice  sent ;  though  it  appeared  that  the  lapse  arose 
from  an  accidental  ignorance  of  the  call  (r). 

So,  it  seems,  as  to  Contractors  for  Government  Loans,  if  a 
Party  fails  to  make  a  Deposite,  he  cannot  be  relieved  in  Equity  ; 
($)  and  relief  in  such  case  has  been  refused  on  an  application  to 
Parliament  (t). 

If  a  Bill  has  been  filed  waiving  a  forfeiture,  and,  on  that  ground, 
seeking  relief  in  a  Court  of  Equity,  though  the  Plaintiff  fail  in 
obtaining  that  Relief,  he  will  be  restrained  from  insisting  on  the 
Forfeiture  at  Law  (u). 

It  is  in  general  true,  that  it  is  not  in  the  power  of  the  Court  to 
relieve  against  Accidents  which  prevent  voluntary  dispositions  of 
Estates  (x) ;  but  in  a  great  case  it  was  resolved  that,  if  a  man 
make  a  Conveyance  with  a  power  of  Revocation  in  the  presence 
of  four  Privy  Counsellors,  and  he  is  sent  by  the  King  to  Jamaica, 
where  that  circumstance  becomes  impossible,  Equity  will  allow 
him  to  revoke  it,  without  such  presence  (y). 

*46]  Where  a  man  has  an  election,  within  a  limited  *period, 
to  settle  Lands  or  pay  Money,  and  the  Party  dies,  and  the  Testa- 
tor's affairs  are  for  some  time  in  confusion,  nothing,  it  is  said,  is 

(o)  Cox  ▼.  Higford,  9  Vera.  664.  (r)  Sparks  t.  The  Company  and  Pro- 

(p)  Sir  H.  Peachy  r.  Duke  of  Somer-  prietora  of  the  LWerpool  Waterworks, 

set,  Pre.  Co.  568.  13  Ves.  428. 

{q)  Christ's  Hospital  v.  Pugh,  Dom.  (*)  lb.  434. 

Proc.  SO  March  1727.    Howard  r.  Hop-  (t)  lb.  435. 

kins,  1  Atk.  371.    Cbilliner  v.  Cbil liner,  (•»)  Bond  r.  Hopkins,  1  Scb.  &  Lefr- 

3  Yes.  538.  and  see  Hobson  t.  Treror,  441* 

9  P.  Wms.  191.  sed  ?id.  Woodward  *.  (*)  Whitton  r.  Russel,  1  Atk.  449. 

Eyles,  S  Vera.  119.  a  case  of  liquidated  (y)  Bath  and  Montague,  3  Ch.  Ca. 

damages ;  as  to  which  see  1  Swanst.  63. 

318  n.  («.) 
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more  usual,  than  for  the  Court,  to  enlarge  the  time,  or  relieve 
against  any  lapse  of  it  (*). 

If  the  Master  of  an  Apprentice  becomes  a  Bankrupt  (a)  or 
dies  (6),  these,  it  has  been  holden,  are  Accidents,  in  respect  of 
winch  the  Court  has  jurisdiction,  to  order  a  return  of  part  of 
the  Apprentice  Fee ;  but  if  the  Master  and  Apprentice  agree 
that  the  Apprentice  shall  be  discharged  from  his  Apprenticeship, 
there  is  no  jurisdiction,  on  the  ground  of  Accident,  to  order  a 
return  of  part  of  the  Apprentice  Fee  (c). 

The  mere  circumstance  of  a  death  is  not  that  species  of  Acci- 
dent against  which  the  court  relieves,  (unless  in  the  cases  just 
adverted  to;)  but  where  the  Plaintiff  was  prevented  from  reco- 
vering in  Ejectment  by  a  Rule  of  a  Court  of  Law,  and  by  an  In* 
junction  at  the  instance  of  the  Occupier,  who  ultimately  failed 
both  in  Law  and  in  Equity,  an  Account  of  Mesne  Profits  was 
decreed  against  the  Executors  of  the  Tertant  (d). 

A  biU  will  not  lie  to  be  relieved  against  the  Condition  of  a 
Bottomry  Bond,  the  same  not  having  been  performed  in  some 
small  circumstances  (e). 

An  Administrator  being  in  possession  of  several  houses,  and 
much  more  than  sufficient  to  pay  debts  *and  legacies,  paid  [*47 
them  as  they  were  demanded,  and  afterwards,  by  the  fire  of  Lon- 
don, several  of  the  Houses  were  destroyed,  which  constituted 
the  greatest  part  of  the  Assets,  and  then,  a  Debt  on  a  Bond 
being  claimed,  the  Administrator  was  in  Equity  relieved  (f). 

There  were  twenty  years  arrear  of  a  Rent-charge,  and  Cattle 
came  by  escape  out  of  the  next  ground,  and  were  distrained, 
&c. ;  but  Lord  Nottingham  relieved  the  Parties,  in  respect  of 
this  Accident  (g). 

If,  after  a  Lease  made  to  A.,  the  Lessee  assigns  to  B.  and  B. 
assigns  to  C;  if  any  Rent  was  due  from  B.  previous  to  his  as- 
signment to  C,  as  A.  could  not  recover  it  at  Law  from  JB.,  for 
want  of  privity  of  Estate,  A.  may  file  his  Bill  in  Equity,  for  the 
Money  due  from  B  (h). 

Having  noticed  the  leading  principles  of  the  decisions  in  re- 
spect to  Accident,  we  now  proceed  to  consider  the  doctrines  of 
Courts  of  Equity  in  respect  of 

Mistake. 
It  has  been  an  uniform  Rule  in  Equity  before,  as  well  as  after 

(t)  lutwood  ▼.  Vinke,  2  P.  Wins.  ,    (e)  Anon.  V.  Abr.  tit.  "  Condition.* 

$17.  (/)  Croft  v.  Lindsey  and  CoItiI,  S 

(m)  See  Hale  against  Webb,  9  Bro.  Freem*  1. 

C-  C.  80.  (g)  Brodon  r.  Pierce,  cited  Prec-  Ctu 

(h)  See  Newton  r.  Rowse,  1  Vern.  8.  and  in  9  Vern.  131. 

4S0;  bat  see  what  is  said  Fonbl.  Treat.  (*)  Philpot  v.  Hoare,  9  Atk.  919.  S. 

Eq.  1  ?oL  379,  in  note.  C.JAmbl.  919.    Treach  r.  Coke,  1  Vern. 

(e)  Hale  &  Webb,  9  Bro.  C.  C.  78.  165. 

(i)  Pnlteney  ▼.  Warren,  6  Yes.  73- 

Vol.  I, 
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the  Statute,  43  Elizabeth,  c.  4.  that  where  Uses  are  ChmtiMt, 
and  the  Person  has  in  himself  full  power  to  convey,  the  Court 
wfll  aid  a  defective  conveyance  to  such  Uses.  Though,  there- 
fore, Devises  to  Corporations  were  void  under  the  Stat.  Hen. 
VIII.  yet  they  were  always  considered  as  good  in  Equity,  if 
made  to  Charitable  Uses  (i). 

*48]  *A  Conveyance  was  defective,  the  use  being  limited  to 
certain  Officers  of  a  Corporation,  and  not  to  the  Corporate 
Body,  and  therefore  there  was  a  want  of  Persons  to  take  in  per- 
petual succession ;  but  the  Court  under  the  Stat*  of  Elizabeth 
relieved  against  the  mistake  (k) . 

-  The  Statute  of  Charitable  Uses  supplies  all  defects  of  an  As- 
surance which  the  Donor  was  capable  of  making  (I).  Even  a 
Devise  by  a  Lunatic  to  Charitable  Uses  has  been  considered  as 
good,  under  the  Statute  of  Charitable  Uses  (m) ! 

If  a  Tenant  in  Tail*  devises  Lands  for  the  Maintenance  of  a 
Schoolmaster  and  other  Charitable  purposes,  it  is  a  good  ap- 
pointment within  the  Statute  of  Charitable  Uses,  though  no  Fine 
was  levied,  or  Recovery  suffered.  The  intent  of  the  Act,  says 
the  Lord  Keeper  Wright,  was  to  make  the  disposition  of  the 
Party  as  free  and  easy  as  his  mind,  and  not  to  oblige  him  to  the 
observance  of  any  form  or  ceremony,  either  of  Lease  or  Release, 
common  Recovery  or  Fine  (n). 

A  Court  of  Equity  will  not  supply  a  Mistake  in  a  Fmt  after 
the  death  of  the  Conusor  (o),  nor  rectify  a  mistake  of  Names 
in  a  Aetotery,  especially  after  a  length  of  time  and  against  a  Pur- 
chaser (p).  Nor  will  it  relieve  against  an  erroneous  Recovery, 
in  the  Lord's  Court  (q). 

*49}  *The  Court  of  Common  Pleas  often  interferes  to  amend 
a  JRne>  on  a  Ascwery,  where  there  has  been o  titor  muidbs;  but 
that  court  has  refused  to  alter  a  recovery  by  substituting  one 
joint  tenant  to  the  precipe  for  his  companion  (l).  And  where 
the  tenant  should  have  appeared  in  Hilary  term,  and  he  did  not 
appear  till  Eoattr  term,  the  Court  would  not  permit  the  appear* 
ance  to  be  entered  as  of  Hilar*  Term  («) ;  and  €tibb$>  €.  J. 
observed,  "  It  would  be  better  if  indulgences  of  this  description 
were  granted  in  no  case ;  but  certainly  at  should  be  done  but 
very  rarely  (of)  ." 

(I)  Attorney  General  t.  Tancred,  1  the  last  edition  of  that  work,  by  Mr. 

Eden,  14.  Raitbby,  which  is  rendered  to  very  va- 

(k)  Attorney  General  r.  Tancred,  1  luabfe  by  his  great  research  and  acco* 

Eden,  10,  et  seq.  racy. 

(I)  Attorney  General  t.  Burdett,  9  (p)  Bell  against  CandaJI,  Amb.  109. 

Vera,  TW.    Tay  ▼.  Slaughter,  Prec.  Gh.  (e)  Ash  t.  Bogle,  1  Vera.  367. 

IS.    Attorney  General  r.  Rye,  2  Vera.  (t)   Buswell  and  others,  4  Taast. 

4S9.  191.                                          ' 

(m)  Collu  on's  case,  Hob.  136.  (u)  Buiard  and  others,  4  Taunt  667. 

(*) 


(it)  Attorney  General  ▼.  Rye,  9  Vern.        (x)  lb.  p.  590.   See  a  variety  of 

464.  too  numerous  to  quote,  in  Taunton's 

(•)  Wharton  r.  Wharton,  9  Vera.  3.  Reports,  where  Fines  and  Recoveries 

WhtaereT  Vernon  is  quoted  it  is  from  hare  been  amended* 
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Where  a  deed  if  made  on  good  consideration,  (it  is  different 
where  the  Conveyance  is  voluntary  (y),  unless  it  be  in  favour  of 
a  Wife,  or  a  legitimate  Child)  (z),  (1)  Equity  will  supply  a  de- 
fect in  the  execution  (a) ;  (2}  the  Court  having  equal  Jurisdic- 
tion to  relieve  m  respect  of  a  plain  mistake  in  contracts  in  Writing, 
as  against  frauds  in  Contracts  (3)  :  so  that  if  reduced  into 
Writing  contrary  to  the  intentof  the  Parties,  on  proper  *proof$  [*50 
that  will  be  rectified  (6).  By  proper  proof,  is  meant,  "  reason* 
able  presumption,"  as  some  say  (c),  and  as  others  have  said, 
•«  strong  irrefragable  evidence  (d)."  (4)  And  it  is  an  essential 
ingredient  to  any  relief  under  this  head,  that  it  should  be  on  an 
accident  perfectly  distinct  from  the  sense  of  the  Instrument  (t). 

If  a  Bargain  and  Sale  be  made,  and  it  is  not  enrolled  within 
six  months,  Eqoity  will  compel  the  Vendor  to  make  a  good 
title  by  executing  another  Bargain  aud  Sale,  which  may  be  en- 
rolled (/). 

If  a  defective  conveyance  be  made,  as  a  mortgage  in  Fee  by 

(j)  Pickering  t.  Keeling,  1  Co.  Rep.  to  have  relief,  see  Watts  v.  Bulks,  1  P. 

78.     Bonham  y.  Mew  combe  8  Veatr.  Wnw.  60. 

365.   Lee  t.  Henley,  1  Vera.  37,  contra.        (a)  Anon.  8  Freem.  256  ;  but  see  the 

WittftT.  Bulla*,  1  P.  Wms.  60;  but  doubt  expressed  in  Hilton's  ease,  8  Leon. 

that  eaae  disapproved  in  Goring   v.  3d  part,  p.  8. 


Nash,   3  Atk.   188;   and  see  dictum  (•)  He nkle  v.  Royal  Exchange  Assn* 

in  Williamson  v.   Codrington,  1  Yes.  ranee  Company,  1  Ves.  317.    Langley 

514.  v.  Browne,  3  Atk.  303. 

(n)  Vane  v.  Fletcher,  1   P.  Wnw.  (e)  3  Atk.  31. 

354.       Bonhani    and    Newcombe,    8  (d)  Shelburne  v.  Inchiquin,  1  Bro.  C. 

Vent  365.      Thomson  v.  Attfield,   1  C.  341.  344.    Burt  v.  Barlow,  3  Bro.  C. 

Vera.  40.    In  Cold  v.  Corbett,  Prec.  C.  454.  and  see  Marq.  Toirnshend  t. 

Ch.  8,  the  court  seem  to  have  thought  Stangroom,  6  Ves.  335. 338, 9. 

it  had  a  discretion  as  to  relieving  a  («)  Shelburne  v.  Inchiquin,  1  Bro.  C* 

mistake  In  a  voluntary  conveyance,  sed  C.  350. 

qu.    That  the  child  most  be  legitimate  (/)  Curtis  v.  Perry,  6  Vee.  745. 


(!)  Vide  Jfmfuro  v.  Seymour,  4  Johns.  Ch-  Rep*  497. 

(3)  The  want  of  a  seal  may  be  supplied.  Wadnovrlhi.  Wendell,  5  Johns.  Cb. 
Rep*  384.  And  so,  if  a  deed,  through  mistske  or  fraud,  be  attested  by  an  in* 
competent  witness,  chancery  will  supply  the  defect.  Smith  v.  Ceestn**,  4  Conn. 
Rep.  944.  And  it,  by  mistake,  a  deed  be  vouched  by  one  witness  only,  when  the 
statute  requires  two,  chancery  will  supply  the  defect  In  favour  of  a  grantee  bane 
fidi,  net  only  against  the  grantor,  bat  also  against  a  subsequent  purchaser  with 
notice.  WtUm  v.  WelU,  6  Conn.  Bap.  So,  if  a  deed  be  acknowledged  before  a 
justice  of  the  osjonsa,  when  it  should  have  been  done  before  a  Judge  of  the  common 
ekaa,  chancery  will  correct  the  error.    Duett  v.  Cesty,  3  Des.  84. 

(I)  A  mistake  in  a  deed,  as  to  the  quantity  of  land  conveyed,  may  be  corrected : 
And  the  fact  of  the  mistake  may  be  proved  by  parol,  though  It  be  denied  in  the 
answer.    OHUspie  v.  Jtfssn,  3  Johns.  Ch.  Rep.  585. 

So,  when  it  was  agreed  between  the  parties  to  a  deed,  that  it  should  be  executed 
as  a  mortgage,  hut,  by  mistahe,  was  executed  as  an  absolute  deed,  a  court  of  chan- 
cery wU  treat  it  as  a  mortgage.     Wuthbwn  v.  Merrills,  1  Day,  139. 

And  also  where  the  date  of  a  promissory  note,  and  the  name  of  the  payee,  re- 
ferred to  m  the  condition  of  a  mortgage,  were  mlsdescrihed  by  mistake,  it  was 
held,  oo  a  bin  for  foreclosure,  stating  sack  mistake,  that  it  might  be  corrected, 
mot  only  as  between  the  parties  to  the  deed,  but  as  between  the  mortgagor  and  a 
subsequent  morfaaaee  with  notice.    Petere  v.  Goodrich,  3  Conn.  Rep.  146. 

(4)  The  proof  of  a  mistake  in  a  written  instrument,  must  he  clear  and  certain, 
otherwise  a  court  of  chancery  will  net  interpose  lie  aid.  frrnen  v.  The  United 
las.  Cs.  8  Johns.  Ch.  Rep.  630.  S.  0.  on  appeal,  17  Johns.  Rep.  373.  GeemmCe 
Exre.  y.  Bserdsfey,  3  Johns.  Ch.  Rdp.  874. 
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Feoffment,  without  livery,  Equity  will  make  good  this  defective 
Conveyance,  and  this,  though,  after  such  incomplete  Feoffment, 
a  Judgment  is  confessed  to  a  third  person,  whose  debt  did  not 
originally  affect  the  land  (g)\  Where  a  Rent  was  settled  upon 
a  Woman  by  way  of  Jointure,  but  she  had  no  power  of  distress, 
or  other  remedy  at  Law,  the  payment  according  to  the  intent  of 
the  Conveyance,  was  decreed  in  Equity  (h).  And  a  defective 
conveyance  will  not  only  be  made  good  against  the  Party,  but 
ako  as  against  his  Assignees  (i)  or  Representatives  (fc).  (1) 

♦51  ]  *  Where  a  Copyhold  was  mortgaged,  but  the  Surrender  not 
having  been  presented  within  the  time  limited  by  the  Custom, 
was  void,  and  the  Mortgagor  afterwards  became  a  Bankrupt, 
such  defective  Surrender  was,  on  a  bill  filed  against  his  Assign- 
ees, in  effect  made  good  ;  for  the  Assignees  were  directed  to 
pay  the  Plaintiff  his  Principal,  Interest  and  Costs,  or  to  be  fore- 
closed (/).  Cases  proceeding  on  the  same  Principle  are  nume- 
rous (m).  But  where  certain  formalities  in  Conveyances  are 
required  by  Act  of  Parliament,  and  these  are  omitted,  the  Court 
cannot  remedy  the  omission :  as,  for  instance,  where  the  Instru- 
ment wants  the  necessary  stamps  (n).  So,  where  a  Bill  of  Sale 
of  a  Ship  was  made  as  a  collateral  Security,  and  the  Papers,  &c. 
were  delivered,  but  there  was  no  recital  in  the  Bill  of  Sale  of 
the  Registry,  as  is  required  by  the  26th  Geo.  III.  c.  60,  Lord 
Thurlow  held  it  could  not  be  supplied  in  Equity  (o),  and  thought 
he  could  no  more  reform  the  Title,  where  the  Interest  was  de- 
rived under  the  party's  own  act  and  contract,  not  executed  in 
the  terms  of  the  Statute,  than  he  could  reform  an  Annuity  Deed 
not  according  to  the  Annuity  Act  (p) . 

Mistakes  in  Deeds  are  sometimes  remedied  by  the  construction 
given  to  them ;  for  it  is  a  general  Principle  that  where  a  Man 
*d2]  has  expressed  a  clear  *and  manifest  intention  to  dispose 
of  his  Estate,  and  he  mistakes  the  mode  of  so  doing,  yet,  if  the 

Or)  Burgh  and  Francis,  Eq.  Cas.  Abr.  S.  C.  SaJk.  449. 

1  vol.  p.  390,  cited  arg.  1  P.  Wms.  279.  (m)  See  Dale  and  Smithwick,  2  Vera. 

S.  C.  under  the  name  of  Burgh  ▼.  Burgh,  151. 

Finch  98 ;    bat   we   what  Mr.  Fon.  (n)  See  what  is  laid  in  Tonlmin  ▼• 

blanque  obeervea  on  this  case,  Treatise  Price,  5  Ves.  240.    . 

•f  Equity,  1  vol.  p.  37,  in  note,  Edit.  2d.  (o)  Uibbert  against  Rolleston,  3  Bro. 

(M  1  Ch.  Rep.  5.  Ch.  Cas.  671 ;  and  see  Speldt  v.  Lech- 

(i)  Taylor  v.  Wheeler,  8  Vera.  564 ;  mere,  13  Ves.  588.  Ex  parte  Yallop,  15 

and  see  1  Atk.  162.    Cripps  t.  Jee,  4  Ves.  60. 

Br?:P:f' 479,  „     .  0»)  See  what  Lord  Eldon  says  in 

<*)  Morse  v.  Faulkener,  1  Anst.  14.       Curtis  and  Perry,  6  Ves.  745,  aad  Mes- 
(0  Taylor  aad  Wheeler,  9  Vera.  564.    taer  and  Gillespie,  11  Ves.  626. 

(1)  So  where  a  guardian's  bond  was  taken  in  the  name  of  the  people,  instead  of 
the  infants'  name,  the  mistake  was  corrected,  even  as  against  the  surety,  the  in* 
nation  being  manifest.     Wiser  t.  Biachly,  1  Johns.  Ch.  Rep.  607. 

So,  where  a  person  intending  to  make  a  family  settlement  of  his  estate,  in  na- 
ture of  a  testamentary  disposition,  made  several  deeds  to  his  sons  of  certain  par- 
cels of  land,  and  the  deed  to  one  of  them  proved  defective,  by  reason  of  an  im- 
portant erasure,  Chancery,  after  the  death  of  the  grantor,  will  compel  his  heirs  and 
widow  to  perfect  the  title  of  the  grantee*  JtrCottT.  Jlf'CaJt,  3  Day,  402. 
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instrument  can  be  considered  as  valid,  in  point  of  substance,  so 
as  to  effectuate  the  intent  of  the  party,  its  informality  shall  be 
oreriooked,  and  the  deed  take  effect,  if  by  law  it  can  (q) :  as 
where  a  man  makes  a  feoffment  to  a  relation  and  his  heirs,  and 
he  neglects  to  make  livery  of  seisin,  it  is  obvious  that  he  meant 
his  relation  should  take  it  by  a  common  conveyance ;  but  he 
cannot  do  so  for  want  of  that  formality,  and  therefore  it  shall 
operate  as  a  covenant  to  stand  seised,  and  the  Estate  passes  by 
the  Statute  of  Uses,  and  not  by  the  Common  Law,  so  as  to  sup- 
port the  intention  of  the  party,  ut  res  magis  valeat  quam  pereat 
(r) ;  but  it  has  been  held  that  if  a  Trust  of  Latad  be  limited  to 
A.  his  Heirs  and  Assigns,  or  to  such  as  he  or  they  shall  appoint, 
and  cestui  que  trust  devises  these  Lands  by  a  Will,  attested  by 
two  Witnesses  only,  the  Will  is  void ;  and  it  will  be  allowed  to 
operate  as  an  Appointment  (s) . 

Conveyances  by  Bargain  and  Sale  enrolled,  which  (money 
making  no  part  of  the  consideration)  could  not  operate  by  way 
of  bargain  and  sale,  have  been  allowed,  in  respect  of  the  intent 
o{  the  parties,  to  operate  by  way  of  covenant  to  stand  seised ;  the 
consideration  allowing  of  such  construction  (t). 

•Defects  in  the  Execution  of  Powers  have,  from  a  very  [*53 
early  period  (u),  been  relieved  against  in  Equity,  and  in  Equity 
only  (x)9  and  upon  the  same  Principle  upon  which  relief  is  given 
in  the  case  of  defective  Surrenders  of  Copyholds  (y),  which  will 
be  more  particularly  noticed  hereafter. 

If,  therefore,  a  Power  is  executed  for  a  valuable  consideration, 
but  defectively,  a  Court  of  Equity  will  supply  the  defect,  and 
this  against  a  Remainder-man,  or  one  not  claiming  under  the 
Power  (z).  It  would  be  otherwise  if  the  execution  were  volun- 
tary (a). 

So,  where  a  Power  was  to  be  executed  in  Writing,  in  the 
presence  of  three  Witnesses,  and  it  was  executed,  in  considera- 
tion of  Marriage,  in  the  presence  of  two  Witnesses  only,  the  de- 
fective execution  was  supplied  (6). 

In  an  early  case,  where  one  having  a  power  to  grant  a  Lease 
in  posssesion,  granted,  for  a  valuable  consideration,  a  Lease  to 
commence  in  futuro,  Equity  relieved  (c) ;  but  in  a  very  recent 

(q)  The  leading  cate  on  this  head  is  The   contrary    doctrine   in   Zouch  r. 

Crossing  t.  Scndamore,  1  Ventr.  137.  Woolston,  2  Burr.  1136,  has  long  been 

Franklin  t.  Franklin,  E*  T.  7  Geo.  II.  considered  as  untenable.    See  1  Sch.  & 

1733,  MS.  Lefr.  66. 

(r)  Habergham  against  Vincent,  4  Bro.  (y)  Watts  y.  Bui  las,  1  P.  Wms.  60. 

C.  C  382.    Thompson   t.  A tt field,  I  Chapman  t.  Gibson,  2  Bro.  C.  C  229. 

Vera.  40.  (z)  Cotter  v.  Layer,  2  P.  Wnrs.  623. 

($)  Wagstaff  t.  Wagstaff,  2  P.  Wms.  (a)  Cotter  ▼.  Lajer,  2  P.  Wms.  624. 

258.  (b)  Wilkie  v.  Holmes,  stated  in  1  Sch. 

(0  See  9  FonM.  Eq.  p.  47.  n.  bt  and  &  Lefroy,  p.  60.  n-  a.  S.  C.  1  Dick.  165; 

the  case*  there  cited.  Wade  against  Paget,  1  Bro.  C  C  368. 

(»)  See  Pollard  t.  Greenril,  1  Cha-  (c)  Pollard  ▼•  Greenvil,  1  Chan.  Cas. 

Cat.  10.  10. 

(*)  Gooday  t.  Botcher,  9  Ves>  394, 
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i 
decision  it  was  held  that  such  a  Lease  is  bad  in  Equity  (d),  as 
it  certainly  is,  at  Law  (e). 

+54]  So,  where  a  Power  was  given  to  settle  on  a  wife,  *Land« 
not  exceeding  4002.  a-year,  and,  on  Marriage,  the  party  cove* 
nanted  to  settle  4002.  a-year,  cUar  of  taxes  and  reprizes,  and  a 
settlement  was  afterwards  made  of  Lands,  with  covenants  that  if 
they  should  fall  short  of  4002.  a-year  the  party  would  make  up 
the  deficiency ;  it  was  held  that  the  settlement  was  intended  as 
an  execution  of  the  power ;  and  the  making  it  a  clear  400/.  a* 
year  was  a  mistake,  and  relievable  (e). 

It  has  been  held  at  Law,  that  where  a  Power  was  given  to 
IVustees,  with  the  consent  of  the  cestui*  que  Trust,  testified  by 
writing-  under  their  hands  and  seals,  attested  by  two  or  more  cre- 
dible Witnesses,  to  make  sale  of  Lands,  it  was  not  well  executed, 
the  attestation  being  only  as  to  the  seeding  and  delivery  in  the 
presence  of  two  Witnesses ;  nor  will  an  attestation  added  after 
many  years,  witnessing  the  signing,  sealing,  and  delivery,  at  the 
time  of  making  the  Deed,  supply  the  defect  (/). 

This  decision  seems  to  have  occasioned  the  passing  of  the 
Act,  54  Geo.  S.  c.  168,  commonly  called  the  Deeds  Attestation 
Act;  by  which  it  is  enacted,  that  deeds  already  made  with  the 
intention  to  exercise  any  power,  authority  or  trust,  or  to  signify 
the  consent  or  direction  of  any  person,  whose  consent  or  direc- 
tion may  be  necessary,  shall,  if  duly  signed  and  executed,  and 
in  other  respects  duly  attested,  be  of  the  same  validity  and  effect 
as  if  an  attestation  of  signature  had  been  subscribed.  By  the 
second  clause,  this  enactment  is  extended  to  deeds  already  made 
in  exercise  of  powers,  authorities  and  trusts,  &c.  but  with  a  provi- 
*55]  sion,  that  it  shall  not  extend  to  revive  deeds  already  *  avoid- 
ed, or  to  interfere  with  claims  released  within  six  months 
after  the  passing  of  the  act,  wanting  any  formality  in  the  attesta- 
tion, are  to  have  the  same  force  and  effect  as  if  the  act  had  not 
been  made.  It  is  observable*  that  this  act  has  no  prospective 
operation ;  and  that,  in  order  to  render  deeds  hereafter  made, 
valid,  or  at  least  to  prevent  any  doubt  as  to  their  validity  arising 
from  such  a  defect,  it  is  necessary  in  the  attestation  to  say, 
"  signed,  sealed  and  delivered,"  instead  of  the  common  practice, 
which  gave  rise  to  the  act,  of  only  inserting  "  sealed  and  deliver, 
ed"  in  the  attestation. 

Generally,  it  is  a  Rule,  that  the  Non-execution  oi  a  Power  can- 
not be  supplied,  though  a  defective  Execution  may  (*).  A  non- 
execution  is  where  nothing  is  done ;  a  defective  execution  is  where 
the  Power  has  not  been  executed  according  to  the  terms  of  the 

(d)  Bowes  v.  Waterworks  Company,     11  Ves.  477. 

3  Madd.  Rep.  (?)  Toilet  r.  Toller,  8  P.  Wnu.  480. 

(e)  Doe  v.  Calvert,  9  East  376.  Holmes  ?•  Coghill,  7  Ves.  499,  and  19 
(«)  Aabl.  424.  Ves.  806.  and  what  is  said  in  Hixon  ▼. 
(/)  Wright  ?.  Wakeford,  4  Taunt.  813.  Oliver,  13  Ves.  1 14. 

Mansfield,  Ch»  J.  dissenting;  and  see 
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Power,  but  where  k  has  been  intended  to  execute  it,  and  that 
intention  is  sufficiently  declared,  but  the  Act  declaring  the  inten- 
tion is  not  an  execution  of  the  Power  in  the  form  prescribed ; 
and  there  the  defect  is  supplied  in  Equity  (h) .  As  where,  in 
the  Execution  of  a  Power,  there  was  a  mistake  as  to  the  time  at 
winch  the  Interest  should  commence,  relief  has  been  given  (t). 
So  where  one  having  a  Power  by  Deed  or  Will  to  charge  Lands 
for  the  benefit  of  younger  children,  sent  Instructions  for  a  Con- 
veyance *to  charge  them  with  younger  children's  portions,  [*56 
Equity  relieved  (k). 

But  though  the  legal  effect  of  the  Non-execution  of  a  Power  is, 
that  the  property  would  go  to  a  third  person ;  yet  if  the  Court 
can  see  that  the  Power  is  coupled  with  a  Trust,  to  the  execution 
of  which  the  party  looked  with  confidence,  the  Failure  or  Negli- 
gence of  the  Trustee  will  not  be  permitted,  in  Equity,  to  disap- 
point those  objects  (I) .  This  seems  now  an  acknowledged  Prin- 
ciple in  Equity,  though  some  of  the  earlier  cases  are  not  easily 
reconcilable  with  it,  and  in  particular  the  case  of  the  Duke  of 
Marlborough  v.  Lord  Godolphin  {»). 

It  is  not  necessary  to  recite,  in  order  to  execute,  a  Power,  if 
it  clearly  appears  that  the  Party  meant  to  execute  it,  and  the 
Will  applies  to  the  subject  of  the  Power  (n) ;  but  if  the  execution 
of  a  Power  by  Will,  of  personality,  if  the  intention  does  not  ap- 
pear on  the  Ace  of  the  WW,  it  is  clearly  settled  that  the  Court 
cannot  go  out  of  the  Will ;  and  admit  evidence,  for  instance,  to 
show  the  inability  to  satisfy  out  of  the  Testator's  own  property 
the  dispositions  he  has  made,  notwithstanding  the  Court  may  be 
satisfied  it  was  the  Party's  intention  to  execute  the  Power  (o). 
In  eases  as  to  the  execution  *of  a  Power  over  Real  Estate  [*5T 
by  Will,  the  Court  may,  in  the  absence  of  a  reference  to  the 
Power,  collect  from  the  face  of  the  Will,  and  extrinsic  evidence, 
no  intention  to  execute  it.  The  Court  is  at  liberty  to  examine 
into  the  Testator's  Property,  for  the  purpose  of  ascertaining 
whether  he  has  any  Real  Estate  of  his  own  on  which  the  de- 
vise muj  operate  (p).  Where,  therefore,  A*  by  Will  gave  Real 
Estate,  and  also  Personal  Estate,  consisting  partly  of  house- 
hold furniture,  linen,  and  (date,  to  such  persons  as  B.  should  by 

(ft)  Shannon  t.  Brndstreet,  1  Scbo.  &        (»)  Prober*  t.  Morgan,  1  Atk.  440. 
Lef 


315.    Unv.WhitbradylSTes.SS.  S.  (•)  Jones   t.   Tucker,  7   Vet.   400. 

C-  MB-  Brown  una1  Hip,  in  its  several  Jones  t.  Carry,  1  Wilt,  C.  C.  S»,  S.  C. 

stage*,  4  Vet,  706.  5  Yes.  495.  S  Vos.  1  Swanst  66. 

S61.  8.  C.  rmnnnnii  on  anneal  to  House  (?)  Stanton  t.  Stauden,  9  Vet-  jua. 

of  Lords  in  181$;  see  also  Harding  t.  S89,<afinned  in  the  House  of  Lords. 

Gtjn,  1  Atk>  4SS,  stated  ako  5  Ves.  601.  See  3  Ves.  SI0.  701,  and  6  Bro.  P.  C. 

8  ten.  tin.  193.  Toml.  Edit.  Jones  r.  Carry,  1  Wilt. 

<•»)  t  Ves.  Sen.  SI.  8.  C.  stated  from  C.  C.  31. 
Bc#;.  Lin.  6  es.  506. 
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Will  appoint,  and  B.  by  her  Will,  attested  so  as  to  pass  Real 
Estates,  gave  "  all  my  Estate  and  Effects  of  whatsoever  denomi- 
nation," to  certain  persons,  subject  to  certain  legacies,  and 
an  annuity,  and  also  gave  "  my  household  furniture,  linen  and 
plate,"  but  without  any  particular  reference  to  the  Power,  or  to 
the  Property  subjected  to  it ;  it  was  held  that  this  was  not  a 
good  execution  of  the  Power,  either  as  to  the  Real  or  Personal 
Estate ;  and  that  parol  Evidence  was  not  admissible  to  show 
that  B.  had  not  personal  Estate  of  her  own  to  satisfy  the  be- 
quest, but  that  such  evidence  would  be  admissible  as  to  the  Real 
Estate,  had  a  clear  intention  to  pass  Real  Estate  been  apparent 
on  the  Will  (q). 

A  Court  of  Equity  will  supply  a  defective  Execution  of  a 
Power,  as  well  in  the  case  of  younger  Children,  and  a  provision 
for  a  Wife,  as  in  favour  of  Purchasers,  or  Creditors  (r)  ;  but  will 
*58]  not  relieve  a  "defective  execution  of  a  Power  by  a  Wife  ia 
favour  of  her  Husban4  (*) ;  and  in  the  case  of  a  Wife  or  a  Child 
it  has  never  entered  into  the  view  of  the  Court,  whether  the 
provision  was  voluntary  or  not*(t)-  In  numerous  cases  upon 
jointering  Powers  particularly,  it  has  been  determined  that  a 
Covenant  is  a  sufficient  declaration  of  an  intent  to  execute  (u) ; 
and  it  is  the  same,  even  where  a  Covenant  is  made  before  the 
power  arises,  as  where  a  Power  is  limited  to  be  exercised  by  Te- 
nant for  life  in  possession,  and  he  covenants  when  he  comes  into 
possession  he  will  execute :  in  all  those  cases  Courts  of  Equity 
have  relieved  (*). 

It  has  been  thought  difficult  to  account  for  the  interference 
of  Courts  of  Equity,  to  supply  defects,  in  favour  of  a  child,  in 
cases  of  Powers,  since  the  attempt  to  execute  a  Power  by  Will 
is  no  more  than  an  intimation  that  the  party  means  to  execute 
it ;  but  if  all  the  requisite  ceremonies  have  not  been  complied 
with,  it  cannot  be  supposed  that  the  intention  continued  until  his 
death  (y). 

*59]  In  an  early  Case,  it  was  held,  that  a  Court  of  *Equity 
can  no  more  let  a  man  in,  to  defeat  an  Estate  upon  a  Power  of 
Revocation,  without  a  due  execution  of  the  Power,  than  the 
common  Law  could  let  a  man  in  to  defeat  an  Estate  upon  con- 

(?)  Jones  v.  Curry,  1  Wilton  24,  S.  (u)  Shannon  v.  Bradstreet,  1  Scho.  & 

C.  1  Swanst.  66.  Lefr.  63 ;  and  tee  the  cases  quoted  by 

(r)  Harvey  t.  Hervey,  l  Atk.  563.  Mr.  Fonbl.    Treatise  of  Equity,  p.  313, 

Toilet  v.  Toilet,  2  P.  Wins.  490.  Coven-  in  note,  such  as  FothergUl  v.  FothergUI, 

try  t.  Coventry,  3  P.  Wins-  332,  and  S.  2  Freem.  256.    Clifford  v.  Burlington, 

Ci  in  8tr.  596 ;  and  very  fully  given  at  2  Vera.  379.  Coventry  v.  Coventry,  2  P. 

the  end  of  Max.  in  Equity  ;    the  last  Wms.  222.  Sarth  v.  Backflry,  Gilb.  166. 

case ;  Sergison  v.  Sealey,  2  Atk.  415.  Vernon  v.  Vernon,  AmbL  3. 

Menzey  against  Walker,  For.  77.  Wil-  (*)  Shannon  v.  Bradstreet,  1  Sch;  & 

kie  v.  Holme,  1    Dick.   165,  and   see  Lefr.  63. 

Shannon  v.  Bradstreet,  1  Scho,  &  Lefr.  (y)  Vid.  Finch  and  Finch,  15  Ves.  p. 

60.  Harington  v.  Haste,  1  Cox  131.  51 ;  and  see  what  is  said  in  Holmes  v. 

(«)  Moodie  v.  Reid,  1  Madd.  516.  Coghill,  7  Ves.  506,  and  12  Ves.  812, 

Kt)  1  Atk.  567*  fcc. 
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dition  without  performance  of  the  condition;  or  than  a  Court  of 
Equity  can  let  a  man  in  to  defeat  a  voluntary  Conveyance  with- 
out a  Power  of  Revocation ;  for  it  is  a  condition  which  must  be 
performed,  or  no  advantage  taken  of  it  (*). 

Where  under  a  Power  of  Appointment  among  children  it  is 
defectively  executed  by  a  Will,  if  the  children  have  Legacies 
under  the  Will  they  are  put  to  their  Election  (a). 

It  is  observable,  that  according  to  the  opinion  of  Lord  Mans- 
field,  Courts  of  Equity,  in  the  treatment  of  Powers,  originally  in 
their  nature  legal,  follow  the  Law.  "  Powers,'9  he  observed, 
"  by  a  Tenant  in  Tail,  to  make  Leases  under  the  Statute,  if  not 
executed  in  the  requisite  form,  will  not  admit  of  relief  in  Equity, 
So,  with  respect  to  Powers  under  the  Civil  List  Act,  Powers 
under  particular  family  entails,  Equity  can  no  more  relieve  from 
them  than  it  can  from  defects  in  a  Common  Recovery.  There 
is  nothing  in  these  cases  to  bind  the  conscience  of  the  Re* 
mainder-man  (6)."  In  later  cases,  however,  it  has  been  bolden, 
that  if  a  Lease  under  a  Power  be  granted  for  a  valuable  consider- 
ation, a  Court  of  Equity  will  relieve  against  a  formal  defect  in 
the  Lease  (c). 

♦Mistakes  in  the  execution  by  Will  of  Powers  have  been  [*60 
endeavoured  to  be  remedied  by  a  peculiar  construction  of  such 
Wills.     Hence  the  doctrine  of  Cy  pres,  in  regard  to  excessive 
executions  of  powers  by  If  ill  affecting  Real  Estates.    But  this 
doctrine  o(  Cypres  does  not  apply  to  personalty  (d).    Under  a 
power  to  appoint  to  Children,  an  appointment  by  Will  to  a 
Child  for  Life,  with  remainder  to  the  Children,  is  not  valid,  and 
the  excess  (the  remainder  to  the  children)  is  void ;  but  this  re- 
mainder is  not  considered  as  unappointed  and  to  go  accordingly, 
but  the  Court  will  appoint  it  Cy  pres,  as  near  the  intention  of 
the  giver  of  the  Power  as  possible,  and  consider  the  child  as 
taking  an  Estate-tail  (e).     This  doctrine  of  Cy  pres  has  not, 
however,  been  much  approved,  and  has  gone,  Lord  Kenyan  ob- 
serves, "  to  the  utmost  verge  of  the  Law  (/)  ;"  and  Lord  Eidon 
has  said,  "it  is  not  proper  to  go  one  step  farther  (g.)" 

Where  there  is  an  excess  in  an  appointment  under  a  Power 
executed  by  Deed,  the  doctrine  of  Cy  pres  is  not  applicable,  as  in 
the  case  of  Wills  (h) ;  but,  in  such  case,  the  appointment  under 
the  Power  is  void,  so  far  as  relates  to  the  excess.  Where, 
therefore,  the  Power  was  to  appoint  to  Children,  and  an  appoint- 
tt)  3  Cha.  Cm*  S7.  51.    Griffith  r.  Harrison,  3  Bro.  O.  C. 

(a)  Whistler  ▼.  Webster,  9  Ve*  Juo*    410.  Smith  ▼.  Lord  Camelford,  %  Vet. 
3S7.  Jan.  71 1.  and  see  on  this  f  object  Hirg. 

(*)  Ear!  of  Darlington  r.  Paltener,    nod  Butt.  Co.  Lit.  271  o.  n.  1. 
Cowp.  967.  {/)  Brodenell  v.  Elwes,  1  East.  451. 

(*)  Doe  t.  Wilier,  7  T.  R.  478,  end        (*)  Brodenell  v.  Elwet,  7  Vee.  350. 
see  Cejnpbeli  ▼.  Leach,  AmbL  740.  (k)  Ibid.  382.  S.   C.  1    East.   451. 

(J)  R**tledger.  Dorril,  2  Vet.  jun.    Adams  ▼•  Adams,  Cowp.  651.   1  Vef. 
354.   Leake  v.  Robinson,  8  Men?.  379.    390. 

(e)  See  Pitt  ▼.  Jackson,  2  Bro.  C.  C. 
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ment  was  made  by  Will  to  a  Child  for  Life,  and  after  hid  decease 
*61]  to  his  Wife  and  Children,  with  a  limitation  over,  if  he 
should  have  no  Wife  or  Children  at  his  death,  to  an  object  of  the 
Power,  the  appointment  to  the  Child  for  Life  was  held  to  be 
clearly  good,  but  the  gift  after  his  death  to  his  Wife  and  Children 
was  considered  as  void  (i),tbey  not  being  objects  within  the 
meaning  of  the  Power ;  but  the  limitation  over  to  the  object 
within  the  Power  was  held  to  be  good,  and  capable  of 
effect,  if  the  Son  left  no  Wife  or  Children  at  his  death  (*). 

If  there  be  a  power  to  lease  for  twenty-one  years,  and  the 
person  leases  for  forty  years,  this,  in  Equity,  is  void  only  for  the 
surplus,  and  good  within  the  limits  of  the  Power  (/). 

Under  this  Jurisdiction  in  cases  of  Mistake,  Settlements  of 
Real  or  Personal  Estate  will  be  reformed,  if  they  be  not  accord* 
ingto  the  intention  of  the  Articles  upon  which  they  are  found- 
ed (m). 

If  a  Settlement  executed  subsequent  to  Marriage,  purporting 
to  be  in  execution  of  Articles  entered  into  before  Marriage,  does 
not  take  the  effect,  though  it  follows  the  wards  of  the  Articles ; 
the  Court  will,  onthe  ground  of  mistake  (n),  rectify  that  error 
in  the  frame  of  the  Settlement  (o) :  nor  is  length  of  time  any  bar 
to  such  relief  (p). 

♦62]  *In  these  cases  of  Articles  before  Marriage,  the  Court 
says,  such  and  such  Words  in  Articles  are  taken  to  denote  such 
an  intent ;  and  the  Conveyance  must  be  according  to  the  intent 
so  manifested  (9). 

Articles  therefore,  before  Marriage,  containing  limitations, 
which  according  to  the  strict  legal  operation  of  the  words 
would  give'  the  parents  (r),  or  either  of  them  (0),  such  an  Es- 
tate-tail as  would  enable  the  Father  alone,  during  the  coverture, 
or  the  surviving  parent  afterwards,  to  bar  the  Issue  of  the  Mar- 
riage under  a  legal  Settlement,  limiting  the  Estate  in  the  same 
words,  Equity  will  rectify  it,  and  order  a  strict  Settlement,  un- 
less the  Issue  is  otherwise  provided  for  than  by  the  Limitation  to 
the  Heirs,  &c.  in  the  Articles  (t),  by  an  equivalent  in  a  Settle- 

(0  In  Duke  of  Devonshire  ▼.  Caren-  (0)  Randall  ▼.  Willis,  5  Ves.  373. 

<Hah,  mentioned  3  T.  R.  345,  a  power  to  (p)  Honor  ▼•  Honor,  1  P.  Wow.  133. 

appoint  to  children  was  construed  to  S.  C.  3  Vera.  658. 

extend  to  grandchildren ;  but  that  case  {q)  Bradenell  y.  Elwes,  7  Ves.  390. 

has  not  been  followed ;  see  Crompe  r.  (r)  Trevor  t.  Treror,  1  Eq.  Abr.  387, 

Barrow,  4  Ves.  664.  and  S.  C.  1  P.  Was.  633.  8.  C  on  ap- 

(*)  Crompe  v.  Barrow,  4  Ves.  681-  peal  8  Bro.  P.  C.   133.  Cosack  ▼.  Cu~ 

(/)  Hervey  t.  Herver,  i  Atk.    569.  sack,  1  Cro.  P.  C.  470.  Villiers  t.  VU- 

Campbell  ▼.  Leach,  Ambl.  740.    See  lien,  3  Atk.  73. 

also  Parker  v.  Parker,  Gilb.  Eq.  Rep.  («)    Streatfield  r.   Streatfield,    Cm. 

168,  decided  on    same   principle,  and  Temp.  Talb.  176.  Jones  ▼.  Laughtoo,  1 

PaweT  y.  Bowen,  1  Cha.  Cas.  98.   That  Eq.  Ab.  393.  Nandick  ▼.   Wilkes,    1 

such  lease  would  be  bad  at  law,  see  Roe  Eq.  Abr.  393-  C.  5.  Gilb.  Rep.  114.  Bask 

on  demise,  Brune  v.  Prideaux,  10  East.  ?.  Dalwav,  3.  Atk.  531. 

18Z"    «     *  ..      ~  W    Chambers   v.  Chambers,  Fitag. 

(in)  Randall  t.  Willis,  5  Ves.  373.  127.  8.  C  3  Eq.  Abr.  35. 

(n)  Mitford'a  Pleadings,  117. 
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went  made  after  marriage  («),  or  from  other  limitations  or  pro* 
visions  in  other  Lands,  it  appears  that  the  Party  knew  and  in- 
tended the  distinction  (x) ;  or  the  Settlement  be  in  favour  of  an 
illegitimate  child  (y),  or  where  there  has  been  a  purchaser  for  a 
valuable  consideration  without  notice  (r),  or  the  Articles  cannot 
be  produced  (a).  % 

The  general  principle  upon  which  Courts  of  Equity  *in-  [+63 
terpose  to  carry  Marriage  Articles  into  execution  by  way  of 
strict  Settlement,  notwithstanding  the  Articles  themselves  are 
not  penned  in  that  manner,  is,  that  Articles  made  in  considera- 
tion of  and  previous  to  Marriage,  are  considered  a*  heads  of 
Agreement,  or  short  notes  to  be  afterwards  drawn  out  at  length 
according  to  the  usual  course  of  Settlements  (6),  and  that  a  pro- 
vision for  the  issue  of  the  marriage  is  one  of  the  great  and  im- 
mediate objects  of  this  agreement ;  and,  consequently,  a  princi- 
pal intention  of  6uch  agreement  must  be  to  secure  such  a  Settle- 
ment as  shall  contain  an  effectual  provision  for  that  Issue: 
which  end,  it  is  clear,  cannpt  be  answered  in  any  degree  by  a 
Settlement  so  framed  as  to  leave  it  in  the  power  of  either  Parent 
alone  to  bar  their  Issue  by  Fine  or  Recovery.  The  Issue  in 
these  cases  are  considered  as  claiming  a  provision  in  the  capa- 
city of  Purchasers  for  a  valuable  consideration,  under  the  pur- 
port and  intention  of  the  stipulated  terms  upon  which  that  mar- 
riage was  engaged,  and  which  gave  them  birth  (c). 

The  Court,  however,  will  not  interfere  if  both  Articles  and 
Settlement  are  made  before  Marriage  (tf),  unless  the  Settlement 
in  such  case  be  expressed  to  be  made  in  pursuance  of  the  Articles 
(e) ;  for  otherwise  the  *Court  will  suppose  that  the  Parties  [*64 
had  altered  their  intention  with  respect  to  the  terms  of  the  Mar* 
riage ;  which  they  may  before  the  Marriage,  though  not  after- 
wards, and  that  the  settlement  was  made  in  pursuance  of  such 
new  agreement  and  not  of  articles.  But  when  it  is  said  to  be 
made  "in  pursuance  of  the  articles,"  all  room  for  such  a  suppo- 
sition is  precluded  (/)•     But  there  is  no  case,  except  where 

(u)  Glanville  t.  Payne,  2  Atk.  40.  S.  court's  decree  in  Papilton  and  Voice,  8 

C.  Barn.  18.  P.  Wms.  474,  in  note  1.    Blackburn  t. 

(*)  Chambers  v.  Chambers,  Fits.  137.  Stables,  2  Ves.  &  Bea.  370- 
2  Eq.  Abr.  35.  C;  4.  Howell  ▼•  Howell,        (<*)  Legg  ▼.  Goldwise,  For.  90* 
2  Ves.  358.  («)  West  r.  Errissey,  2  P.  Wms.  349. 

(y)  Gift.  139.  This  is  the  first  ease  in  which  the  Court 

(s)  Fearne  on  Contingent  Remainders,  altered   the  Settlement,  and   made  it 

106.    West  and  Errissey,  2  P.  Wdw.  conformable  to  the  articles,  and  relieved 

349.    Warwick  r.  Warwick  and  Knire-  on  the  head  of  mistake*    According  to 

ton,  3    Atk.    291.    Pritchard  against  Peer  Williams,  the  House  of  Lords,  in 

Qninchant,   Ambl.    1'48.    Cardwell   v.  this  case,  ordered  the  estates  to  be  limit- 

Mackrilt,  Ambl.  515.  ed  to  the  daughter  in  tail  female;  but 

(a)  Cardwell  t.  Mackrill,  Ambl.  515.  in  3  Bro.  P.  C.  336,  it  appears  they  di- 

W  Taggart  v.  Taggart,  1  8cb.  and  rected  the  limitation  to  be  in  tail  geae- 

Lefr.  87;  and  see  2  Atk.  545.  6  Ves.  rat.    See  3  Atk.  293.    Portyn  again* 

275.  Roberts,  Ambl.  317.    Roberts  v.  King*. 

(c)  Fearne  on  Remainders,  p.  Ill,  ley,  1  Ves.  239. 
1 19 »  and  see  the  terms  of  Lord  Har-        (J)   See   Fearne  on  Contingent  Re- 
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there  are  articles,  as  well  as  settlement,  that  the  Court  will  con- 
strue words  which  create  a  legal  Estate-tail,  to  be  carried  into 
execution  by  a  strict  settlement  (g). 

And  where  the  limitation  in  the  articles  gives  an  Estate-tail  to 
the  wife  alone,  in  an  estate  derived  from  the  husband,  the  settle- 
ment must  be  accordingly  ;  because  in  such  case  it  is  not  in  the 
power  of  either  of  the  Parents  alone  to  bar  the  Issue,  either 
during  or  after  the  coverture ;  for  the  husband  takes  no  Estate- 
tail,  and  cannot  therefore  bar  the  Issue  of  the  marriage ;  and  the 
wife  cannot,  during  the  coverture,  do  it  without  his  concurrence ; 
and  her  Estate-tail  being  ex  provisione  vtri,  the  Stat,  of  Hen.  VII. 
prevents  her  doing  it  afterwards.  And  it  has  been  held  that  their 
power  of  doing  it  jointly  is  not  unreasonable,  or  inconsistent  with 
the  probable  view  and  intent  of  the  settlement  (A) .  But  this 
doctrine  does  not,  it  seems,  apply  to  copyhold  estates ;  for  the 
+65]  'statutes  of  Hen.  VII.  and  the* 32  Hen.  8.  c.  28,  do  not 
eitend  to  them  (fe). 

Where,  in  articles,  it  is  agreed  to  convey  to  the  issue  of  the 
marriage,  "  whether  Sons  or  Daughters"  they  take,  as  tenatits  in 
common  (I) ;  and  if  the  Estate  is  a  fee  simple,  or  probably  if  it  is 
only  a  Freehold,  the  settlement,  it  seems,  would  be  upon  the 
children  as  Tenants  in  Common  in  Tail  with  cross  remainders ; 
and  if  it  is  a  mere  Chattel  Interest  it  would  be  limited  to  them 
absolutely  as  Tenants  in  Common,  with  a  Limitation  over  in  case 
any  of  them  die  under  twenty-one,  and  without  Issue  (m). 

And  though  a  limitation  by  articles,  to  the  heirs  male  of  the 
marriage,  after  an  express  estate  for  life  to  the  father,  shall  be 
taken  to  mean  a  Remainder  to  the  first,  &c.  son,  it  does  not  fol- 
low that  such  a  limitation  to  the  heirs  male  of  the  Body  must  be 
equivalent  to  a  Remainder  limited  to  daughters  (n),  and  entitle 
them  to  a  provision  in  the  rectified  settlement 

An  elder  daughter  is,  in  the  execution  of  articles,  accounted  a 
younger  child ;  and  a  deed  founded  on  articles  would  be  rectified 
to  that  effect  (o);  but  there  is  no  case  where  the  Court  has  con- 
sidered a  younger  child  as  an  eldest,  but  between  parent  and 
'  children,  or  those  who  stand  in  loco  parentis  (p). 

*66]  *  Where  a  term  for  raising  portions  was  placed  after  an 

maindert,  kit  edition,  Aram  page  90  to  Contingent  Remainder!,  114.  n.  X.  to 

p.  107,  whore  the  whole  subject  it  ad-  latt  Edition. 

mirably  diaeutted,   end    most  of  the       {I)  Taggart  v.  Taggart,  1  Seh.  k  Ltfr. 

ones  are  noticed.  84. 

<g)  Warrick  v.  Warrick,  S  Atk.  S94.        (m)  lb.  and  toe  Ward  and  Bradley,  % 

(a)  Ftarne  on  Romainden,  94-  and  Vera.  S3. 
tee  Highway  againat  Banner,  1  Bro.  C.        (n)  Powell  t.  Price,  S  P.  Wine.  539  ; 

0.   Sal.    Bradenell  t.  Bhret,  7  Vet.  hut  aee  contra  Burton  ▼•  Hatting*,  Gilb. 

390.    Honor  t.  Honor,  1  P.  Wmt.  183.  Hep.  113.  Wetland  Rrrittey,  3  P.  Wat. 

Whatary  ▼.  Kemp,  9  Vet.  356.    Green  349.  Hart  v.  Middlehumt,  3  Atk.  371. 
▼.  Bkhu,  a  Atk.  477.  8.  G.    3  P.  Wmt.        (o)  See  Heneage  ▼.  Hunlocke,  S  Atk. 

306.  457. 

<fc)  Bet  Mr.  Butler't  Note  to  Fearne       <»)  Hall  againat  Hewer,  Ambl.  804- 
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estate-tail,  bat  should  have  been  before,  the  Court  has  rectified 
the  mistake  (q).  So  a  Settlement  has  been  reformed  according 
to  the  intention  as  declared  in  the  recital  (r) .  / 

A  Settlement  has  been  reformed  in  favour  of  the  younger 
children  against  the  Heir  of  the  Mother  claiming  a  Reversion, 
upon  a  letter  from  her  written  long  after  the  Settlement,  stating 
what  her  intention  was  (*). 

By  the  55  Geo.  111.  c.  199,  it  is  enacted,  "  That  in  all  cases 
where  by  the  Custom  of  any  Manor  in  England  or  Ireland,  any 
Copyhold  Tenant  of  such  Manor  may  by  his  or  her  Will  dispose 
of  or  appoint  his  or  her  Copyhold  Tenements,  the  same  having 
been  surrendered  to  such  uses  as  should  be  declared  by  such 
Will,  every  disposition  or  charge  made  or  to  be  made  by  any 
such  Will,  by  any  person  who  shall  die  after  the  passing  of  this 
Act  (12th  July,  1815),  of  any  such  Copyhold  Tenements,  or  of 
any  right,  title,  or  interest  in  or  to  the  same,  shall  be  as  valid  and 
effectual  to  all  intents  and  purposes,  although  no  Surrender  shall 
have  been  made  to  the  use  of  the  Will  of  such  person,  as  the 
same  would  have  been  if  a  Surrender  had  been  made  to  the  use 
of  such  Will." 

In  consequence  of  this  statute  there  is  no  necessity  of  apply- 
ing to  a  Court  of  Equity  to  supply  a  Surrender  *to  the  use  [*67 
of  a  Will.  But  as  the  statute  applies  only  to  Wills  made  rince  the 
passing  of  the  Statute,  it  is  still  necessary  to  advert  to  the  doc- 
trines of  Equity  respecting  the  supply  of  a  Surrender. 

A  Court  of  Equity  will  supply  the  want  of  a  Surrender  of  a 
Copyhold  Estate,  in  favour  of  a  Purchaser  for  a  valuable  con- 
sideration, against  the  party  who  ought  to  have  made  the  Sur- 
render, or  his  Heir  (f).  A  mortgagee,  therefore,  who  is  con- 
sidered as  a  Purchaser  pro  tanto,  may  have  a  Surrender  supplied, 
and  even  against  a  subsequent  Purchaser  if  he  had  notice  of 
the  Mortgage  (u).  A  Surrender  will  not,  however,  be  supplied 
against  the  Heir,  in  the  case  of  a  voluntary  Conveyance  (x). 

if  a  Testator  has  by  his  Will,  expressed  a  clear,  unequivocal 
intention  (y),  to  pass  a  Copyhold,  or  a  limited  Interest  in  a  Co- 
pyhold, (s),  a  remote  reversion  only  (a) ;  but  has  omitted  to 
make  a  Surrender  to  the  use  of  his  Will,  the  Court  will  supply 
the  Surrender,  if  the  devise  of  the  Copyhold  is  in  favour  of 

• 

(e.)  TJiedale  ▼•  Halfpenny,  9  P.  Wait.  (u)  Jennings  ▼.  Moore,  9  Vera.  609, 

151,  adopted  in  Heneage  ▼.  Hunlocka,  S.  G.  on  appeal.  S  Bro.  P.  C.  978.  Pat- 

9  A  tit.  45 ;  and  see  S  Vet.  334.  tenon  ▼.  Thompson,  Fincb,  978. 

(r)  Payne  ▼.  Cottier,  1  Ves.  Jun.  171.  (x)  Vane  ▼.  Fletcher,  1  P.  Wms.  354. 

Dorao  ▼.  Rots,  1  Veo.  Jan.  59.  S.  C.  3  (y)  Kightley  ▼.  Kightley,  9  Ves.  Jon. 

Bro.  C.  C.  98.  339. 

(§)  Barstowv.Kihriogton,5Ves.  60S;  (z)  See  Msrston  against  Goiran,  3 

HsridaworCfe  v.  Cradoek,  Rolls,    1806,  Bro.  C  C  170. 

MS.  (a)  Cook  r.  Arobam,  3  P.  Wms.  987. 

<l>  Barker  *  Hill,  9  Ch.  Rep.  918. 
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Creditors  (6),  a  Wife  (c),  or  younger  Children  (d) ;  but  the 
*68]  Court  will  not  supply  a  Surrender  in  favour  *of  Grand- 
children (e),  or  illegitimate  ohildren  (/},  or  a  Sister  of  the  Tes- 
tator (g).  The  principle  on  which  relief  is  administered,  seems 
to  be,  that  wherever  a  man  having  Power  over  an  Estate,  shows 
an  intention  to  execute  such  Power,  in  discharge  of  natural  or 
moral  obligations,  the  Court  will  operate  upon  the  conscience  of 
the  Heir,  to  make  him  perfect  that  intention  (A).  The  idea  of 
supplying  a  Surrender  was,  originally,  a  bold  one ;  and  seems  to 
have  arisen  out  of  some  of  the  very  extraordinary  decisions  upon 
the  Statute  of  Charitable  Uses  (t),  43  Eliz.  c.  4.  At  first,  it 
seems,  the  Court  supplied  the  defect  in  favour  of  Creditors,  and 
then  extended  the  doctrine  in  favour  of  younger  Children,  upon 
the  idea,  that  younger  children  unprovided  for  must  be  considered 
as  creditors  (k). 

A  defective  Surrender  is  not  supplied  in  favour  of  Creditors, 
except  where  it  is  absolutely  necessary  for  the  payment  of  debts, 
and  they  would,  otherwise,  be  unpaid.  If,  therefore,  Freehold 
and  Copyhold  Estates  be  charged  by  a  Will  with  the  payment  of 
♦69]  debts ;  so  long  as  any  Freehold  Estate  remains  ^applicable 
to  that  purpose,  a  Surrender  of  the  Copyhold  will  not  be  sup- 
plied, notwithstanding  the  express  intention  of  the  Testator  to 
charge  the  Copyhold  rateably  with,  or  even  in  preference  to,  the 
Freehold  (/).  But  this  is  to  be  understood  of  the  legal  estate 
only ;  for  an  equitable  Estate  of  Copyhold  will  pass  by  such  de- 
vise without  Surrender  (m) ;  as,  not  having  the  legal  Estate,  the 
Testator  could  not  surrender  (n). 

(6)  Car  v.  Ellison,  3  Atk.  77.  Pope  v.  C.  C.  230,  and  see  Hills  ▼.  Downton,  5 

Garland,  3  Salk.  84.    The  doubt  ex-  Ves.  564*    Toilet  and  Toilet,  2  P.  Wins, 

pressed  in  2  Freem.  65,  has  been  long  489* 
overruled.  (t)  See  Duke's  Charitable  Uses,  and 

(*)  Io  Roomo  r.  Roome,  3  Atk.  182,  what  is  said  in  Rumbold  v.  Rumbold,  3 

it  was  doubted  whether  this  equity  ex-  Ves.  69 ;  and  the  remarkable  decision 

tended  to  a  wife  ;  but  in  Hawkins  and  there  alluded  to. 
Leigh,  1  Atk.  387,  it  was  held  it  did.  (k)  So  said  in  Arg.  in  Whitcombe  t. 

(J)  Anon.  2  Freem.    115;  and  see  Whitcombe,  Prec    Ch*  282;  and  see 

234.    Hardhamv.  Roberts,  1  Vern.  132.  Hills  t.  Downton,  6  Ves.  563. 
Pope  t.  Garland,  3  Salk.  84.  (I)  Mallabar  ,v.    Mallabar,    For.  78. 

(e)    As   to  grandchildren,  see  Ket-  Ithell  v.  Beane,  1  Yes.  215.  Drake  r. 

tie  and  Townshend,  1  Salk.   187.  de-  Robinson,   1  P.  Wins.  443.  Hellier  t. 

cided  bj  Lord  Somers,  but  reversed  in  Tarrant,  in  Addenda  to  3d  edition  of 

House  of  Lords ;  see  Show.  P.  C  but  Forrester,  p.  287,   etc.  and  the  case* 

this  reversal  has  been  disapproved.   See  there   mentioned,   and    Growrock    ▼. 

Hills  t.  Downton,  6  Ves.  565.    Watts  Smith,    2    Coi  397 ;    but  see   Bixby 

▼.  Bullae,  1  P.  Wins.  61,  and  note  ;  and  against  Eley,  2  Bro.  C.  C.  325* 
see  Chapman  against  Gibson,  3  Bro.  C.        (m)  Macnamara  v.  Jones,  1  Bro.  C. 

C.  231 ;  but  adhered  to  by  Lord  Eldon  C.  482.    Gibson  v.  Lord  Mountfort,  i 

v.  Whitehead,  6  Ves.  544 ;  and  see  2  Ves.  489-  Allen  ▼.  Poulton,  1  Ves.  121 ; 

Ves  582.     Elton  v.  Elton,  3  Atk.  508.  &  see  Hawkins  v.  Leigh,  1  Atk.  388. 

Goodwin  and  Goodwin,  1  Ves.  228.  Maeey  v.  Shurmer,  1  Atk-  390.    Car  ▼. 

(/)   Crickett   T.Dolby,    3  Ves.    12.  Ellison,  3  Atk.  75.    King  ▼.  King,  3  P. 

Bramhall  ▼.  Hall,  Ambl.  467.  S.  C  2  Won.  358. 
Eden.  220.  (n)  Tuffnell  v.  Page,  2  Atk.  38.  6-  C. 

(g)  Goodwin  v.  Goodwin,  1  Ves.  228.  Barn*  6- 

(h)  Chapman  against  Gibson,  3  Bro. 
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The  want  of  a  Surrender  will  be  supplied  in  favour  of  Credi- 
tors, if  there  be  general  words  used  in  the  devise,  such  as, 
"  messuages,  lands,  tenements,  and  hereditaments*  though  the  Co- 
pyhold Estates  are  not  expressly  mentioned  (o);  but  it  will  not 
on  such  words  supply  a  Surrender  in  favour  of  a  Widow,  or 
younger  children  (p). 

Surrenders  will  be  supplied  in  case  of  a  Deed  or  a  Will  (q)  in 
favour  of  younger  children,  but  they  must  be  unprovided  for  (r) 
unless  by  the  Will  under  which  *they  claim  the  Copyhold  [*70 
(*),  and  a  provision  must  have  been  made  for  the  heir,  either  by 
the  father  or  a  stranger,  it  being  unimportant  by  uhom  or  how  he 
is  provided  for  (f)>  whether  by  settlement,  or  in  any  other  way  (u); 
and  the  Court  will  not  enter  into  a  consideration  of  the  quantum 
of  the  provision  (*) ;  but  some  provision  it  seems,  there  must  be 
(y),  and  that  it  should  exist  at  the  time  when  the  Bill  is  filed  (z). 
This  doctrine,  however,  is  not  applicable  to  any  heir  but  a  child 
(a),  or,  as  it  seems,  a  grandchild  (b) ;  it  does  not  apply  to  a  col- 
lateral heir  (c),  or  hares  foetus  (df)  • 

♦If  the  heir  mortgage  the  Copyhold  to  one,  without  no-  [*71 
tice  of  the  devise,  and  there  have  been  laches  in  the  devisee,  the 
surrender  will  not  be  supplied  as  against  such  mortgagee  (*). 

(o)  Vld  Drake  v.  Robinson,  1  P.  Wms.  Eq.  Rep.  191.    Hicken  v.  Hicken,  Vin. 

442;  tod  see  also  Hazlewood  v.  Pope,  Abr.  tit.   "  Copyhold,"  M.  A.  Ca.  SO. 

3    P.  Wms.  p.  392'   Liadopp  against  p.  59.    There  baa  been  a  difference  of 

EboraJi,  3  Bro.  C  C  189.  Kidney  v.  opinion,  whether  a  surrender  is  to  be 

Coossmaker,  12   Ves.    157.    In    Mil-  supplied  for  the  wife  against  an  heir, 

bourne  v.  Milbouroe,  1   Cox  247,  Sir  unprovided  for,  when   that  heir  is  the 

Lloyd  Kenyon,  M.  R.  said,  alluding  to  son  of   the   devisor  ?    Lord   Alvanley 

Drake  t.  Robinson,  "  I  cannot  under-  thought,  in  such  case,  it  ought  not  to  be 

stand  Lord  Macclesfield's  distinction  be-  supplied ;  [Cbopman  v.  Gibson,  3  Bro. 

tween  the  sons  and  creditors,  but  it  is  229.]    Lord  Rosslyn,  on  the  contrary, 

now  eeTtainly  established."  thought  that  the  Court  ought  never  to 

ip)  See  Byas  v.  Bras,  2  Ves.  164.  enter  into  the  consideration  whether  .the 

[q)  Rodgers  v.  Marshall,  17  Ves-  295.  heir  was  provided  for;  [Hills  ▼.  Down- 

(r)  Lindopp  v.  Eborall,  3  Bro.  C.  C.  ton,  5  Ves.  557,]  but  in  neither  case 

189.    Mr-  Coze  in  his  note  to  Watts  t.  was  the  point  decided,  there  being  only 

Bulbs,  1  P.  Wms-  60,  seems  to  think  a  collateral  heir  in  the  former  case,  and 

that   it  is   unimportant    whether   the  the  heir  was  provided  for  in  the  latter ; 

younger  child  is  unprovided  for  or  not,  but  according,  it  seems,  to  the  opinion 

sad  see  Tudor  v.  Anson,  Ves.  420.  of  Sir  William  Grant,  M.  R.  it  would 

(*)  Cooke  v*  Arnham,  For.  36,  S.  C  not  be  supplied  against  a  son,  or  even  a 

3  P.  Wms.  283,  and  also  in  MS.  under  grandson,  wbo  was  an  unprovided  heir. 

title  of  Cooke  r.  Arnold.    Sampson  v  See  Rodgers  v.  Marshall,  17  Ves.  294. 

Sampson?,  2  Ves-  and  Bea>  339,  340.  and  the  observations  of  Lord  Alvanley 

Ross  v.  Ross  1  Eq.  Cas.  Abr.  124.  Mil-  on  Hills  v.  Downtoo,  Sugden  on  Powers, 

bourne  y.  MUbourne,  1  Coz  247.  Appeudiz,  No.  6.  p.  550. 1st  Edit. 

(t)  Pike  against  White,  3  Bro.  C.  C.  (x)  Cooper  v.  Cooper,  2  Vern.  265. 

288.  8.  C.  2  Freem  17.  Prec.  Ch.  32. 

(»)  Hawkins  v.  Leigh,  1  Atk.  380.  but  (a)  Chapman  v.  Gibson,  3  Bro.  C  C. 

see  3  Atk.  183.  230. 

(s)   Cooke  v.  Arnham,  3  P.   Wms.  (b)  Rodgers  v.  Marshall,  17  Ves.  297. 

283.  8.  C.  MS.  Burton  v.  Floyd,  6  Vin*  (c)  Chapman  v.  Gibson,  16  Ves.  92. 

66.  pj.  90.  Gam  v.  Gam,  16  Ves.  268.  Fielding  v.  Winwood,  16  Ves.  90. 

(j)  Ibid,  and  see  Chapman  v.  Gibson,  (d)  Smith  r.  Baker,  1  Atk.  386. 

3  Bro.  C  C.  229.    Hawkins  v.  Leigh,  (*)  Weeks  v.  Gore,    Vin.  Abr.    tit. 

1  Aft.  368.    Macey  v.  Shurmer,  1  Atk.  "  Copyhold,"  (M.  A.)  Cas.  24.%6  Vin. 

390 ;  and  see  Briscoe  v.  Cartright,  Gilb.  67. 
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A  Surrender  will  in  some  cases  be  supplied  in  favour  of  an 
eldest  son  ;  as  in  a  case  of  Gavelkind  Copyhold,  where  the  in- 
tent  of  the  Will  appears  to  be,  that  the  eldest  son  should  have 
the  Copyhold,  paying  a  legacy  thereout  to  the  younger  son  (/). 

Where  the  want  of  a  Surrender  is  supplied  for  creditors,  an 
account  will  also  be  directed  of  the  rents  and  profits  from  the 
time  the  copyhold  estates  are  held  to  pass ;  for,  from  that  time 
the  customary  heir  is  a  mere  trustee ;  and  this,  though  the  heir 
be  an  infant  (g) ;  but  in  the  case  of  a  younger  child  guilty  of  great 
laches  in  not  asserting  his  claim,  (as  for  fourteen  years,)  an  Ac- 
count was  decreed  ouly  from  the  time  of  filing  the  bill  (h). 

The  Plaintiff,  where  a  Surrender  is  supplied,  usually  pays  the 
costs  (i). 

In  cases  where  there  are  joint  bonds  the  Court  has  in  causes, 
as  well  as  in  bankruptcy  (fc),  sometimes  inferred  from  the  nature 
of  the  condition  and  the  transaction,  that  it  was  made  joint,  by 
mistake,  and  has  rectified  it  (/) ;  decreeing,  in  a  cause,  that  a 
*72]  new  bond  shall  be  executed  joint  and  several;  and  in  *cases 
of  bankruptcy,  that  proof  shall  be  made  accordingly :  it  being 
supposed  in  these  cases  that  the  bond,  though  joint  only,  was 
intended  to  be  both  joint  and  several  (m).  But  a  joint  Covenant 
of  several,  growing  out  of  no  antecedent  liability  in  all  or  any 
of  the  Covenanters  to  do  what  they  have  thereby  undertaken, 
will  not  in  Equity  be  considered  as  a  joint  and  several  Covenant 
(n).  A  Partnership  debt  has  been  treated  in  Equity  as  the  seve- 
ral debt  of  each  Partner,  though  at  Law  it  is  only  the  joint  debt 
of  all  (o) ;  but  these  all  have  had  a  benefit  from  the  Money  ad- 
vanced or  the  credit  given;  and  the  obligation  to  pay  exists 
independently  of  any  instrument  by  which  the  debt  may  have 
been  secured.  So  where  a  joint  bond  has  in  Equity  been  con- 
sidered as  several,  there  has  been  a  credit  previously  given  to 
the  different  persons  who  have  entered  into  the  obligation.  It 
was  not  the  Bond  that  first  created  the  liability  to  pay  (p).  And 
though  in  cases  of  Partnership,  where  Partners  enter  into  &  joint 
contract,  not  joint  and  several,  Courts  of  Equity  have  held,  that 
it  piust  be  taken  as  the  joint  and  several  Bond  of  the  Partners, 
and  there  is  a  remedy  against  the  assets  of  one  deceased ;  there 
nay,  however,  be  subsequent  dealings  of  such  a  nature,  so  as 
to  shift  the  equitable  obligation  to  pay  from  the  deceased  Part- 
ner (q). 

(J)  Bradley  r.  Bradley,  9  Vera.  163,  (m)  Underbill  ▼•  Horwood,  10  Ves. 

and   the   cases   mentioned  in  note  to  827,8* 

Watts  and  Bulla*,  1  P.  Wmi.  60.  (n)  Sumner  r.  Powell,  9  Merr?*  30. 

(g)  Kidney.  ▼•  Coussmaker,  IS  Ves.  (©)  lb.  p.  37.  Orr  ?•  Chase,  1  Merir. 

168.  730. 

(h)  Cook  t.  Arnfcan,  3  P.  Wms.  988.  (p)  S  Merit.  37. 
in  note  1 ;  and  S.  C  MS.  (q)  Vid  Gray  r.  Chiswel!,  9  Ves.  118. 
(i)  Banks  ▼.  Denshaw,  3  Atk-  587.  S.  ex  parte  Kendall.  17  Yes.  514.    Prim- 
es 1  Ves*  63.  rose  r.  Bromley,  1  Atk-  90 ;  and  see 
(ft)  See  ei  parte  Symonds,  1  Cox  900.  Deraynes  ▼•  Noble,  1  Men?.  564,  he- 
ft) Simpson  t.  Vaughan,  9  Atk.  33- 
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It  has  been  holden  that  a  Mistake  of  Parties  as  to  *the  [*73 
Law,  is  not  a  ground  for  reforming  a  deed  founded  on  such  mis- 
take, and  generally  speaking,  it  is  so  (1  J.  As  where  an  Annuity 
was  granted,  but  no  power  of  redemption  contained  in  the  deed, 
it  being  mistakenly  thought  by  the  parties  it  would  make  the 
transaction  usurious,  relief  was  refused  (r).  So  where  one, 
baying  a  power  of  appointment  and  revocation,  executed  the 
power  of  appointment,  but  mistaking  the  Law  did  not  in  the 
deed  reserve  a  power  of  revocation,  conceiving  that  a  deed 
might  be  altered  or  revoked,  though  no  power  of  revocation  had 
been  reserved;  and  it  was  held  the  mistake  could  not  be  re- 
lieved (s).  Whether  ignorance  of  law  will  entitle  a  party  to  open 
an  account,  has  however  been  doubted  (t). 

If  two  persons  are  bound  in  &  joint  obligation,  and  the  obligee 
release  one  of  them,  not  supposing  that  he  thereby  discharged 
the  other,  as,  in  Law,  he  does ;  yet  the  rule,  ignorantia  juris  non 
excused,  applies,  and  Equity  will  not  interfere  («). 

So,  where  a  Copyhold  was  devised  to  Jl.  for  life,  with  remain* 
der  to  his  first  and  other  sons  in  tail,  reversion  to  D.  in  fee.  A's 
wife  being  prwement  msejnt  of  a  son,  he  was  advised  to  buy  the 
reversion  in  fee  from  D.,  and  take  a  surrender  to  his  own  use, 
which  he  was  told  would  merge  his  estate  for  life,  and  destroy 
the  contingent  remainder,  there  being  then  no  issue  born.  He 
accordingly  bought  the  reversion  *of  the  remainderman.  [*?4 
This  transaction  proceeded  altogether  on  a  mistake  of  the  Law ; 
for  the  freehold  and  inheritance  being  in  the  lord,  that  protected 
the  contingent  remainder.  A.  brought  his  bill  under  these  cir- 
cumstances, to  be  relieved  against  the  security  given  to  the  re- 
versioner for  the  purchase  of  the  reversion,  he  being  under  a 
mistake ;  but  the  court  refused  to  relieve  him  (*). 

There  are,  however,  several  cases  in  which  a  party  has  been 
relieved  from  the  consequences  of  acts  founded  on  ignorance 
of  Law  (y) ;  and  in  one  case  (z)  it  was  said,  that  the  maxim 
u  ignorantia  juris  non  ezcusat,"  was  in  regard  to  the  public,  that 
ignorance  cannot  be  pleaded  in  excuse  of  crimes,  but  does  not 
hold  in  civil  cases.     Ignorance,  however,  is  not  mistake  (a),  and 


(r)  Lord   Irnham   against  Child,  1  Mob.  364.    Pusey  v.  Desbonrere,  5  P. 

Bro.  C.  C.  92 ;  and  see  Lord  Portmore  Wins.  315.    Pullen  v.  Ready,  2  At.  591. 

against  1ft  orria,  2  Bro.  C.  C  219*  and  what  it  said  of  that  ease  in  Stock* 

(t)  Worral  ▼.  Jacob  3  MeriT*  271*  ley  ▼.  Stockley  1  Yes*  &  Bea.  30-  Jones 

(l)  Langstafie  t.  Fenwkk,  10  Yes.  t.  Morgan,  1  Bro.  C.  C.  219.    Gee  r. 

40S.  Spencer,  1  Vern.  32 ;  and  see  Perrott 

(«)  Herman  v.  Camm.  4  Yin.  387.  v.  Perrott,  14  East  440. 

(x)  Miktmay  v.  Hungerford,  2  Yern.        (*)  Lansdowne  t.  Lansdowne,  Mot. 

*4£  364. 

(f)  See  Lansdowne  r.  Lansdowne,        (a)  5  Yes.  14* 

-  —  ■  ■  I.      .«  ■  — 

(1)  The  principle  alluded  to  in  the  text,  has  been  folly  recognised  in  the  State 
of  Jftw-Ytrk.  BhotWiU  ▼.  Murray,  1  Johns.  Ch.  Rep.  516.  Sforro  ▼•  Barker,  fl 
Johns.  Ch.  Rep.  166*  Lwm  t.  Richmond.  2  Johns*  Ch-  Rep*  61* 
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cannot  be  given  on  a  mipposition  merely  that  parties  are 
ignorant  of  the  legal  effect  of  their  acts.  If,  for  instance,  a 
tenant  for  life  pays  off  an  encumbrance,  and  takes  a  release  of 
the  debt  which  he  paid  o$  it  cannot  be  contended  he  meant  to 
continue  it  as  a  subsisting  debt ;  or  if  a  tenant  for  life,  by  plant- 
ing or  otherwise,  improves  his  estate,  such  improvements  are 
not  claimable,  as  distinct  from  the  freehold. 

Nor  will  mistakes  of  Judgment  be  relieved  against.  If  an 
Agreement  or  Composition  of  a  cause  be  made,  the  Court  will 
♦75]  not  upon  the  question  whether  either  *party  is  in  the  right 
cr  wrong,  overturn  such  agreement,  if  made  by  parties  with 
their  eyes  open,  and  rightly  informed  (fc).  Parties  entitled  in 
different  events  may,  while  the  uncertainty  exists,  each  taking 
his  chance,  effeot  a  valid  compromise  (c). 

And  where  deeds  have  been  executed  to  establish  the  peace 
ef  a  family  (d)  ;  or  where  there  has  been  a  purchaser  for  a 
valuable  consideration  («),  though  parties  may  have  acted  under 
a  mistaken  apprehension  of  their  rights,  relief  has  been  refused. 

But  in  general,  Agreements  relating  to  real  or  personal  estate, 
if  founded  on  Mistake,  will  for  that  reason  be  set  aside.  As 
where  a  person  entitled  to  a  share  in  the  distribution  of  the  per- 
sonal estate  of  an  intestate,  makes  an  agreement  under  the  sup- 
position that  the  distributive  share  is  of  such  a  value,  and  it  turns 
out  that  the  share  is  of  greater  value,  a  court  of  Equity  will  set 
aside  an  Agreement  originating  in  such  a  mistake  (j). 

So,  where  A.  purchased  an  estate  of  J8.,  which,  in  fact,  was 
the  estate  of  A,—Jl.  was  allowed,  on  the  ground  of  mistake,  to 
have  the  purchase*money  refunded,  though  there  was  no  fraud 
in  S.  who  apprehended  he  had  a  right  to  the  estate  (g). 

*?6]  And  in  such  cases,  it  seems,  a  Mistake  may  be  *taken 
advantage  of,  even  after  a  lapse  of  time,  (seven  years,  for  in- 
stance) (A),  but  not  after  a  long  acquiescence  under  the  mistake, 
and  neither  party  aware  of  it  (t). 

Another  very  hard  case  illustrates  the  principle : — A  Mort- 
gage Deed  came  into  the  hands  of  an  executor,  who  received 
the  money  secured  by  the  mortgage,  and  paid  it  away  to  his  tes- 
tator's creditors.  It  afterwards  appeared  that  the  mortgage  had 
been  satisfied  in  die  testator's  life-time.  A  bill  was  filed  against 
the  executor,  to  be  relieved  for  this  over-payment,  and  relief  was 
decreed,  although  the  money  had  been  paid  away  by  the  exe- 

(*)  Browne  w.  Pring,  1  Vet.  408.  (/)  Cocking  and  Pratt,  1  Vea.  Sea. 

(«)   Dunnage  r.  White,  1  Swaatt  400. 
1*K*t.  (^)Bingaa«T.  Bingkam,lVea.lS6; 

(d)  Frank  ▼.  Frank,  1  Ch.  Cat.  84 ;  and  see  Leonard  t.  Leonard,  S  Ball  an* 
bat  iee  thi§  ease  doubted  in  Leonard  t.  Beatty,  183. 

Leonard,  S  Ball  and  Beatty  189 ;  and  (A)  Eat t  v.  Tnornbury,  3  P.  Wmi. 

■m  Stockley,  t.  Stoekiey,  1  Vei.  fc  Bra.  1S6. 

tS.    StapQton  ▼.  Staoiltoo,  1  Atk.  10.  (i)  Nicholle  w.  Leeeon,  S  Atk.  S7S. 

Roche  r.  0»  Bnen,  1  Ball  &  Beatty  354.  Vaughan  ».  Tbomae,  1  Bro.  C.  C.  55*. 

(e)  Warner  r.  WatkTaj,  S  Atk.  8r  ^ 
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ctitor,  and  the  executor  was  driven  to  sue  the  creditors  whom 
be  had,  through  mistake,  paid  (k). 

But  where  both  parties  have  been  mistaken,  and  the  fact 
about  which  they  were  mistaken  was,  from  its  nature,  doubtful 
at  the  time  of  the  agreement,  and  equally  unknown  to  both  par- 
ties, a  court  of  Equity  has  refused  relief.  As  where  there  was 
a  contract  for  a  piece  of  ground,  which  was  about  to  be  enclosed, 
for  20/.,  and  it  turned  out  to  be  worth  2001.,  yet  neither  party 
knowing  the  value,  although  the  contract  was  to  be  performed 
infuturo,  a  specific  performance  was  decreed  (2). 

It  has  also  been  determined,  that  if  A.  knowing  there  to  be  a 
Mine  in  the  estate  of  B.  of  which  he  knew  B.  was  ignorant, 
should  enter  into  a  contract  *to  purchase  the  estate  of  B.  [*77 
for  the  price  of  the  estate,  without  considering  the  mine,  the 
contract  will  not  be  set  aside  (m).  It  is  essentially  necessary, 
in  order  to  set  aside  such  a  transaction,  not  only  that  a  great  ad- 
rantage  should  be  taken,  but  it  must  arise  from  some  obligation 
in  the  party  to  make  the  discovery  (n)  ;  which  brings  it  to  a 
case  of  fraud.  (1) 

If  instruments  be  delivered  up  by  mistake,  and  owing  to  igno- 
rance of  a  transaction  which  would  have  made  it  conscientious 
to  hold  the  instrument,  and  proceed  at  Law,  a  eourt  of  Equity 
will  relieve  (o).  • 

Equity  wHi  not  relieve  against  mispleading  (p),  or  the  inat- 
tention of  parties  in  a  court  of  Law,  as  by  neglecting  a  proper 
defence  (q)9  or  to  move  for  a  new  trial  (r)  in  proper  time.  But 
if  a  plaintiff,  at  Law,  recovers  a  debt  against  the  defendant,  and 
the  defendant  afterwards  finds  a  receipt  under  the  plaintiff's 
hand,  or  that  the  plaintiffs  own  book  appears  to  be  crossed, 
Xquity  will  relieve  (•)  ;  and  this  seems  reasonable,  inasmuch 
as  the  courts  of  Law  would  not,  in  such  case,  grant  a  new  trial  (*)• 

Bat  though  a  court  of  Law  will  not  grant  a  new  Trial  merely 
to  enable  a  party  to  get  fresh  witnesses  to  prove  his  case,  nor 

(*)  Fooley  and  Ray,  1  P.  Wni.  354.  325.  Blackball  ▼.  Combs,  *  P.  Wins.  72. 

(0  See  the  case  cited  by  the  Lord  (?)  Ware  ▼.  HorwoodL  14  Ves.  23. 

Chancellor  in  Mortimer  and  Capper,  1  Curtis  ▼.  Smaldridge,  1  Chan.  Cm.  43. 

Bro.  C.  C.  158.  (r)  Bateman  y.  Willoe,  1  Sch.  &Lefr. 

(m)  Fox  r.  Meckrealh,  2  Bro.  C.  C.  901. 

4SS.  8.  C.  2  Cox  331.  («)    Countess    of   Gainsborough   v. 

(»)  Ibid.  Gliffbrd,  9  P.  Was.  426 ;  bat  eee  Bar* 

(•)  Boat  India  Company  t.  Donald,  bone  ?.  Brent,  1  Vera.  176. 

4  Yes.  275.  (f)  See  Marriott  t.  Hampton,  7  T. 

(p)  Stephenson  t.  Wilson,  t  Vera.  R.  269. 

(1)  So  where  a  emit  at  law  was  brought  against  two  persons,  as  partners,  end 
a  judgment  was  recovered ;  but  the  plaintiffs  were  unable  to  obtain  satisfaction ; 
ttd  Che  plaintiffs,  afltnoards,  discovered  for  the  first  time,  that  three  other  per- 
see*  were  inmmd  partners  with  the  defendants,  and  jointly  interested  in  the  trans- 
sjftmii  Mt  of  which  the  cause  of  action  arose,  it  was  held,  that  the  plaintiffs  were 
without  remedy  against  the  dormant  partners.  Tattif  ?•  Martin,  4  Johns.  Ch. 
Be».*te»  \ 


/ 


77  EQUITY  JURISDICTION. 

would  a  Court  of  Equity  interfere  on  such  a  ground,  because  it 
would  be  an  opening  to  perjury,  after  the  party  saw  where  the 
*78]  *cause  pinched,  yet,  where  the  admission  comes  from  the 
party  himself  upon  a  Bill  of  Discovery  filed  after  the  Trials  it  is 
very  different,  and  the  Court  will  in  such  case  relieve  (u). 

And,  where  in  an  action  against  a  bankrupt,  he,  for  want  of 
his  commission,  was  unable  to  support  his  plea  of  a  certificate, 
he  was  relieved,  and  a  perpetual  injunction  granted  (x). 

So,  where  a  defendant  failed  at  Law  for  want  of  proving  a 
copy  of  a  judgment,  a  perpetual  injunction  was  granted,  the 
matter  being  such  as  was  examinable  in  Equity,  as  well  as  at 
Law  (y). 

A  Bill  in  Chancery  was  brought  by  a  Defendant  at  Law,  in 
an  action  upon  an  indebitatus  assumpsit,  on  the  ground,  that 
allowances  which  ought  in  justice  to  have  been  made  to  him  at 
the  Trial  were  not  made ;  and  Lord  Hardwicke  inclined  to  re- 
lieve (r).  Cases  of  this  description  afford  a  ground  to  move 
for  a  new  Trial,  a  more  expeditious  and  proper  remedy  (a). 

In  regard  to  Mistake  by  Arbitrators,  it  has  been  holden,  that 
if  an  Arbitrator  in  his  award  make  a  plain  mistake,  either  in  the 
Law,  or  in  fact  (ft),  as  where  an  Arbitrator  miscalculates  (e),  or 
when  the  judgment  is  right  but  the  premises  are  wrong  (d),  a 
79*]  *bill  in  Equity  may  be  filed  against  the  party  in  whose 
favour  the  award  is  made,  to  set  aside  the  award  (e)  ;  provided 
the  submission  to  the  award  has  not  been  made  a  Rule  of  Court, 
in  which  case,  according  to  the  statute  (9  and  10  With  S,  c.  15,) 
application  should  be  made  to  the  Court  which  made  the  Rule, 
within  the  next  term  after  the  award  made.     If  a  reference  be 

« 

to  a  person  to  decide  all  matters  in  difference  according  to  Law, 
and  he  means  to  decide  according  to  Law  and  mistakes,  the 
Court  will  set  that  right  (J)  ;  but  if  a  question  of  Law  be  ex- 
pressly referred  to  an  arbitrator,  there,  though  the  arbitrator  is 
wrong  in  his  conception  of  the  law,  the  Award  cannot  be  reme- 
died (g) :  and  though  the  law  be  not  referred,  if  it  be  a  doubt- 
ful point  of  law  upon  which  the  arbitrators  have  decided,  and  the 
Cpurt  on  great  deliberation  should  be  of  a  different  opinion,  the 
Award  will  yet  be  good  (A). 

A  defective  Award  as  to  Lands  has  been  made  good,  and  a 

(«)  Hankey  t.  Vernon,  2  Cox  12.  1  Alk.  63;  bat  see  Ching  t.  Ching,  6 

(»)  Blackball  v.  Combs,  2  P.  Wins.  Ves.  282.    Young  and  Walter,  9  Ves. 

69.  364." 

(a)  Kent  and  Bridgman,  2  Eq.  Ab.  (c)  Anon.  MS. 

169.  S.  C.  Prec.  Ch.  293.  Id)  Ibid. 

(*)  Villain*.   Hyde,  Ch.  M.  1749,  (e)  Anon.  3  Atk.  644. 

mentioned  by  Lord  Mansfield  in  Fox-  (/)  Young  and  Walter,  9  Ves.  365. 

eroft  t.  Deronshire,  2  Burr.  942.  (g)  Ching  t.  Ching,    6   Ves.    228. 

(a)  As  in  the  case  of  Foxcroft  T.De-  Young  and  Walter,  9  Ves.  364.  S.  P. 
^J^;*****  cited.                               T-  Morgan,  MS.  and  see  14  Ves. 

(b)  ftidout t. Payne, 3  Atk.  494,  and  271,  in  note;    see,  howew,  Kent  ▼. 
8.  C.  1  Ves*  11,  12.    Corneforth  t.  Elstob,  3  East.  13,  on  this  point. 
Geer,  t  Vera.  705.    Metcalf  and  Ives,  (A)  2  Atk.  494. 
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party  decreed  to  take  a  Fee,  where  by  mistake,  the  word  Heirs 
was  omitted  in  the  Award  (i).  The  mistake,  if  not  apparent  on 
the  face  of  the  Award,  may  be  made  out  by  Evidence,  and  it 
must  be  made  out  to  the  satisfaction  of  the  arbitrator  ;  and  the 
party  must  convince  him  that  his  judgment  was  influenced  by 
that  mistake,  and  that  if  it  had  not  happened  he  should  have 
made  a  different  award  (fc). 

*A  Mistake  m  Judgment  by  an  Arbitrator  is  not  a  good  [*30 
ground  tor  relief,  for  then  there  would  be  no  end  of  suits  (I)  (1). 

It  has  been  doubted  whether  after  a  general  reference  to  ar- 
bitration, by  parties  in  a  suit,  depending  in  the  Court  of 
Chancery,  and  made  an  order  of  a  Court  of  Law,  such  order,  by 
virtue  of  the  statute  (m),  excludes  the  equitable  jurisdiction 
over  Awards  in  cases  of  Mistake  (n) ;  it  has  also  been  ques- 
tioned, whether,  if  the  submission  is  made  a  Rule  of  Court 
after  a  Bill  is  filed  to  set  aside  the  Award,  the  Jurisdiction  is 
ousted  (o).  If  one  condition  of  the  submission  is  to  be  re- 
strained from  bringing  a  bill  in  Equity  against  the  arbitrator,  a 
plea  of  the  Award,  it  seems,  to  a  Bill  filed  against  him  would  be 
allowed  (p). 

Mistakes  in  settled  Accounts  are  elsewhere  considered  (q)  ; 
but  it  may  here  be  observed  that  if  an  account  be  settled,  and  a 
deed  cancelled  under  a  mistake,  relief  may  be  obtained  (r). 

Mistakes  in  Wills  are  frequently  relieved  against  in  Equity. 

As  where  there  was  a  mistake  in  the  statement  in  the  Will, 
and  the  mistake  was  cleat  and  the  intention  plain,  the  Court 
rectified  the  mistake  according  to  the  intention  (s) .  And  where 
a  man  *recited  in  his  will  that  he  owed  B.  4002.  and  charged  [*S1 
his  real  estate  with  the  payment  of  that  sum,  and  in  fact  he  owed 
8002. ;  the  recital  in  the  Will  was  considered  as  a  mistake,  and 


(t)  Scott  t.  Wray,  Rep.  in  Chan. 
84. 

(k)  Knox  ▼.  Syromonds,  1  Ves.  jun. 
370. 

(I)  Anon.  MS.  and  lee  I£nox  v. 
Symmonds,  1  Ves.  jun.  370. 

(m)  9  and  10  Win.  3.  c.  15. 

(n)  Nichols  and  Chalie,  14  Ves. 
965;  bat  see  Browne  and  Browne,  1 
Vera.  158. 

(o) y.  Mills,  17  Ves.  419. 


(p)  See  Lingood  v.  Croucher,  2  Atk. 
396,  7;  but  *«  c  ib.  p.  506. 

(?)  See  tit.  "  Account,"  post. 

fr)  East  India  Company  *•  Neare, 
5  Ves.  173. 

(«)  Williams  t.  Williams,  2  Bro.  C. 
C.  87.  Milner  and  Milner,  1  Ves. 
106 ;  see  also  Phillips  and  Chamberlain, 
4  Ves.  51.  Campbell  v.  French,  3  Ves. 
3*1. 


(I)  So  a  mere  mistake  in  the  judgment  of  commissioners  in  making  an  assess- 
ment upon  the  occupants  of  lots  in  the  city  of  New-York,  to  defray  the  expense 
of  a  common  sewer,  in  pursuance  of  a  legislative  act,  is  not  a  ground  of  relief* 
Le  Jtsy  t.  The  Mayor,  Aldermen,  and  Commonally  of  the  CilyofNevhYork,  4  Johns. 
Ch.  Rep.  353. 

And  in  the  ease  of  a  levy  of  an  execution  on  land  previously  mortgaged  by  the 
debtor,  where  the  appraisers,  by  adopting  an  erroneous  principle  of  law,  made  too 
krigfc  an  estimate  of  the  incumbrance,  whereby  too  much  of  the  land  was  set  off 
to  the  creditor,  it  was  held,  that  a  court  of  chancery  might  grant  relief,  and  that 
the  proper  relief  was  a  reconveyance  to  the  debtor  of  the  excess  of  the  land  so 
taken.    FtUhv.  Ayer,  8  Conn*  Rep*  143. 
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relievable  (t).  Where,  however,  a  Testatrix  bequeathed  all  her 
personal  Estate  to  Trustees  in  trust,  to  sell,  and  pay  all  her  debts, 
and  in  the  next  place  to  pay  A.  800/.  due  on  bond,  and  the  Tes- 
tatrix owed  only  1202.  to  A%  upon  bond,  the  Court  decreed  pay- 
ment of  the  whole  300?.  (a).  In  all  those  cases  where  a  mistake 
in  a  Will  is  relieved,  it  must  appear  on  the  face  of  the  Witt,  other- 
wise no  relief  will  be  given.  Where  there  is  a  complete*and 
plain  Will  in  writing,  it  cannot  be  altered  or  influenced  by  parol 
evidence  as  to  the  intention  (x).  Evidence  as  to  the  matter 
dehors  the  will,  to  show  the  mistake,  is  not  sufficient  (y).  Even 
the  instructions  for  the  Will  are  inadmissible  to  show  a  mis- 
take (*).  The  mistake  must  be  clear  and  demonstrable  ;  and 
wherever  there  is  a  clear  mistake,  or  a  clear  omission,  recourse 
is  to  he  had  to  the  general  scope  of  the  Will,  and  the  general 
intention  to  be  collected  from  it ;  but  the  first  thing  to  be  proved 
is,  that  there  is  a  mistake  (a).  Where  then  the  subject  of  a  de- 
vise is  described  by  reference  to  some  extrinsic  (act,  extrinsic 
evidence  is  admissible  to  ascertain  the  fact ;  as  where  there  is  a 
devise  of  the  estate  purchased  of  A.  or  of  the  farm  in  the  oc- 
cupation of  B.  it  may  be  shown  by  extrinsic  evidence  what  es- 
tate it  was  that  was  purchased  of  A.  or  what  farm  it  was  in  the 
*82]  occupation  of  B.  It  is  different  *where  there  is  a  refer- 
ence to  some  paper  that  is  to  make  a  part  of  the  Will,  for  there 
it  may  be  contended  that  the  Will  itself  must  specify  the  paper 
that  is  to  be  incorporated  into  it  (6). 

A  Testator  by  his  Will  gave  legacies  to  A.  and"  B.  describing1 
them  as  grandchildren  of  C.  and  their  residence  in  America,  and 
by  a  Codicil  he  revoked  these  legacies,  giving  as  a  reason  that 
the  legatees  were  dead ;  but  that  not  being  true,  it  was  held  that 
the  Will  was  not  revoked,  and  that  they  were  entitled  to  the  Le- 
gacies upon  proof  of  identity  (c). 

So  where  the  residue  of  three-per-cent.  Annuities  was  given 
to  the  two  daughters  of  A.,  and  A.  had  three  daughters;  they 
all,  on  the  ground  of  mistake,  were  decreed  to  take  equal 
shares  (d).  • 

And  where  a  specific  sum  was  given  as  a  residue,  and  mecdU 
culated,  the  real  residue  was  allowed  to  pass  (e).  So  where 
there  was  a  mistake  in  a  will  and  Codicil,  as  to  the  amount  of  a 
fund,  out  of  which  younger  children  were  to  be  provided  for,  it 
was  rectified  on  the  evident  intent  of  the  testator  (/). 

(*)  Gorton  r.  Mills,  Prec.  Ch.  9  (b)  In  Sand  ford  v.  Raikes,  1  Merir. 

(u)  Whitfield  t.  Clemment,  1  Merit.  653. 
402.  (c)  Campbell  v.  French,  3  Ves.  381. 

(*)   Nichols  t.  Osborne,  2  P.  Wins.        (<*)  Stebbing  v.  Walkey,  2  Bro.  C.  C. 

491.  85,  and  the  cases  mentioned  in  the  ar- 

(y)  S  Alk.  373.  gument  of  Mr.  Scot,  8.  G.  1  Cos  250. 

(z)  Murray  r.  Jones,  2  Ves.  and  Bea.        (e)  Banters  against  Manning,  2  Bro. 

318.  C.  C.  18.    S.  C.  1  Cox  903. 

(a)  See  Ridout  r.  Dowding,  1  Atk.        (/)  Brackenbufr  r.   Brackenbury  2 

'9.    Mellish  and  Mellish,  4  Ves.  47.  Eden.  275. 
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So  where  a  testator  gave  a  sum,  part  of  his  four-per-ctnt.  Bank 
Jtmuities,  to  bis  wife  -for  life,  and  after  her  decease  to  several 
relations ;  evidence  was  admitted  to  show  that  the  testator  had  no 
such  stock  at  the  date  of  the  Will,  having  previously  sold  k  all, 
and  invested  the  produce  in  Long  Annuities,  and  how  *the  [*83 
mistake  arose  ;  atnd  upon  such  evidence  the  legacies  were  esta- 
blished (g).  If  the  testator  had  had  the  stock  at  the  time,  the 
legacy  would  have  been  considered  as  specific,  and  that  he  meant 
that  identical  stock ;  and  any  act  of  his  destroy iug  that  subject 
would  be  a  proof  of  ammuc  revocandi ;  but  if  it  is  a  denomination, 
not  the  identical  corpus,  in  that  case,  if  the  thing  itself  cannot  be 
found,  and  there  is  a  mistake  as  to  the  subject  out  of  which  it 
is  to  arise,  that  will  be  rectified  (A). 

1/  a  Ring  or  a  Picture  be  given,  and  neither  can  Be  found,  the 
mistake  cannot  be  rectified  (i). 

A  Mistake  in  the  name  of  a  Legatee  may  be  corrected  in  fa- 
vour of  the  Legatee  by  articles  of  description,*  sufficiently  point- 
ing out  the  person  intended  to  take  (k),  and  this,  though  both 
the  Christian  and  Surname  be  mistaken  (/).  So  in  the  case  of 
a  legacy,  parol  evidence  is  admissible  to  explain  a  nick-name  (m), 
or  where  there  are  two  persons  of  the  same  name  (n),  but  not 
to  fill  up  a  blank  in  a  Will  (o),  unless  it  be  only  as  to  a  Christian 
name  (p).  In  cases  where  evidence  *is  admitted  and  ope-  [*84 
rates,  it  must  be  conclusive,  to  have  effect ;  if  it  affords  only  a 
high  degree  of  probability  (q)  it  is  insufficient.  A  wrong  de- 
scription of  a  Legatee  will  not  defeat  a  Legacy  given  to  him  by 
name  (r) ;  but  where  a  Legacy  was  given  "to  James,  son  of 
Thomas  A."  and  there  was  no  person  of  that  description ;  but  there 
was  a  u  Thomas,  son  of  James  A.9'  The  Court  would  not  permit 
evidence  to  show  that  this  was  a  mistake  in  the  description  (s). 
Where  a  Legacy  was  given  to  the  testator's  nephew,  Robert 
the  son  of  Joseph  C.  and  the  testator  had  two  nephews  called 
Robert,  one  the  son  of  his  brother  John  C.  and  the  other  of  his 
brother  Thomas  C.  and  the  testator  had  no  brother  Joseph,  nor 
was  there  any  other  Joseph  C.  parol  evidence  was  allowed  to  ex- 
plain who  was  meant  (i). 

(g)  Selwood  v.  MHdtaay,  3  Vet.  806.  Salisbury,  Ambl.  71. 
Seem  similar  case,  Door  y.  Geary,  1  Yes.        (n)  See  Lord  Cheney's  case,  5  Co. 

255;  and  see  Carre?  y.  {filbert,  19  Yes.  68.    Castledon  v.  Turner,  S  Atk.  258. 

It5,  and  the  cases  mere  cited.  Goodinge  y.  Goodinge,  1  Ves.  232. 

(*)  Selwood  t.  Mikbnay,  3  Yes.  310.        (o)  Baylis  y.  Attorney-Gen.  2  Atk. 

(i)  lWd.  239.    Hunt  y.  Hort,  3  Bro.  C.  C.  311. 

(fc)  Rivers'  ease,  1  Atk.  410.  tee  Par-  Castledon  v.  Turner,  3  Atk.  268. 
■oss  y.  Parsons,  1  Yes.  Jon.  26S.  S.  C.  (p)  Price  y.  Page,  4  Yes.  680. 
noticed  nrg,  3  Bro.  C.  G.  447.  (q)  See  Holmes  t.  Custance,  12  Yei. 

(I)  Bn—iasatT.  Fell,  2  P.  Wins.  140.  279.    Del  Mare  against  Rebello,  3  Bro. 

Goodinge  r.  Goodinge,  1  Yes.  Sen.  231,  C.  C.  446,  and  S.  C.  1  Yes.  Jon.  412. 
•1.  Dosmett  r.  Sweet,  Ambt.  176.  (r)  Staiidca  y.  Standen,  2  Yes.  689. 
Hssm  shire  r.  Pierce,  2  Yes.  217.  (*)  Andrews  v.  Dobson,  1  Cox  226. 

(**)  Sse  diet  in  Andrews  y.  Dobson,        (I)  Careless  y.  Careless,   1   Meriv. 

1  Cox  926;  and  see  Baylis  y.  Attorney-  384. 
General,  2  Atk.  239.     Edge  y.  Lord 
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Where  tbe  words  used  in  the  gift  of  a  Legacy  are  plain,  evi- 
dence as  to  the  intention,  and  to  show  there  was  a  mistake  as  to 
the  fund,  is  inadmissible  (u).  Some  such  evidence  was  reluc- 
tantly admitted  in  one  case  Or)  ;  but  there,  it  seems,  the  pecu- 
liarity of  the  will  furnished  sufficient  doubt  to  warrant  the  ad- 
mission of  collateral  evidence  to  explain  it  (y). 

Where  a  Will  is  cancelled  by  mistake,  or  on  a  presumption 
that  a  latter  Will  is  good,  which  proves  void,  this  will  not  let  in 
the  heir,  but  is  relieved  against  in  Equity  (*) 
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ACCOUNT. 

* 

THE  Jurisdiction  of  Courts  of  Equity  in  matters  of  Account 
has  been  sometimes  supposed  to  have  arisen,- on  the  ground, 
that  the  accounting  party  was  considered  in  the  light  of  a  trus- 
tee (a).  It  seems,  however,  that  the  principle  upon  which 
courts  of  Equity  originally  entertained  suits  for  an  account 
where  the  party  had  a  legal  title,  was,  that  though  he  might  sup- 
port a  suit  at  Law,  a  court  of  Law  could  not  give  so  complete  a 
remedy  as  a  court  of  Equity  (1) ;  and,  by  degrees,  Courts  of 
Equity  assumed  a  concurrent  jurisdiction  incases  of  Account  (2) . 
The  same  species  of  relief  is  given  at  Law  iu  the  action  of  Ac- 
count, as  under  a  bill  in  Equity ;  but  the  great  advantage  of  the 
latter,  and  the  difficulty  and  delay  where  the  account  comes  be- 
fore auditors,  has  brought  that  action  into  disuse  (6).  So  esta- 
blished is  the  Jurisdiction  of  Courts  of  Equity,  that  after  a  De- 
cree to  account,  a  party  is  not  allowed  to  bring  an  action  at 
♦86]  *  Law  on  the  same  subject  matter.  If  an  action  be  brought, 

(u)    Chambers  v.   M  in  chin,  4  Ves.  Lord  Erskine  says,  13  Ves.  266;  but 

676.  see  1  Ves.  Jun.  420. 

(*)  Fonnereau  r.  Poyntz,  I  firo.  C.  (6)  The  Corporation  of  Carlisle  t. 

C.  472.  Wilson,  13  Ves.  278,  279.    Ex  parte 

(y)  Ibid,  1  Bro.  C  C  480.  Bax,  2  Yes.  388 ;  and  see  11  Ves.  155. 

(s)  Onions  ▼.  Tyrer,  1  P.  Wms.  345,  O'Connor  v.  Spaight,  1  Scb.  &  Lefr. 

6 ;  &  2  Vera.  742,  recognised  in  Perrott  309,  and  2  Yes.  388.     1  Selwyn^  Nisi 

t.  Perrott,  14  East  440,  in  which  case  a  Prius,  p.  1.     Mitford's  Pleadings,    p. 

cancelled  appointment  by  Deed  was  re*  110.      The  most  recent  case   of   an 

Sieved  against  on  tbe  ground  of  mis-  action   of  account   is   reported   in   3 

take.  Wills.  73. 

(a)  See  4  Yin.  Abr.   533,  and  what 

(1)  Yide  Ludlow  r.  Svnumd,  2  Caines'  Cas.  in  Error,  39,  53.  Rtthborur.  War- 
rm,  10  Johns.  Rep.  587.  595.  596. 

(2)  Yide  Ludlow  v.  Simond,  2  Caines'  Cas.  in  Error,  1,  38.  52.  PoH  t.  JTtm- 
btriy,  9  Johns.  Rep.  470. 493.  Duncan  ▼•  Lyon,  3  Johns.  Ch.  Rep.  351.  360,  361. 
In  the  last  case  cited,  the  chancellor  said,  "  I  have  not  been  able  to  discern  any- 
good  reason  why  that  action"  (account)  "  has  so  totally  fallen  into  disuse." 
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the  Defendant  need  not  appear,  but  apply  to  Equity  for  an  at- 
tachment (c). 

If  an  Account  ia  sought  by  a  Bill,  and  a  balance  is  reported 
doe  to  the  Defendant,  he  is  entitled  to  the  benefit  of  it ;  and 
when  the  Report  is  confirmed,  may  enforce  the  execution  of  the 
Decree ;  for  it  is  implied,  if  not  expressed  in  the  Decree  to  ac- 
count, that  the  balance  shall  be  paid  to  the  party  entitled  (d). 

If  the  right  at  Law  be  doubtful,  an  issue  is  directed,  and  if  the 
right  be  established,  the  account  follows  (e) ;  and,  in  general, 
where  the  party  cannot  recover  at  Law,  a  bill  for  an  Account  is 
not  sustainable.  (/). 

Dealings  between  a  tradesman  and  customer  may  be  the  sub- 
ject of  Jdceoxmt  in  Equity,  especially  in  the  case  of  securities 
obtained  from-  an  extravagant  young  man  on  misrepresenta- 
tion j£). 

It  is  not,  however,  every  case  where  the  defendant  owes  more 
to  the  plaintiff  that  forms  a  ground  for  a  bill  for  an  Account  ( f ). 
There  must  be  mutual  demands  (A)  ;  a  series  of  accounts  on 
one  hand,  and  a  series  of  payments  on  the  other,  and  not  merely 
one  payment  and  one  receipt  (i) :  and  if  the  subject  is  matter 
of  set-off  at  law,  and  capable  ot  proof,  a  bill  will  not  lie  (k)  (2). 
The  case  of  Dower  is  always  ^considered  as  standing  upon  [*87 
its  own  specialities ;  and  so  is  the  case  of  a  Steward  (I). 

Where  there  have  been  various  dealings  between  Landlord 
and  Tenant,  sobs  to  produce  an  Account  too  complicated  to 
be  taken  at  law,  and  the  Landlord  brings  an  ejectment  for  non- 

Ciyment  of  rent,  the  Tenant  may  file  a  bill  before  judgment  at 
w,  for  an  account,  on  the  footing  of  those  dealings,  and  to 
have  the  balance  applied  to  the  rent  claimed  to  be  due*  and 
the  tenant  need  not  bring  in  the  rent  under  the  statute  4  Geo. 
1.  c.  £*(»). 

If  the  Tenant's  counter-demand  amount  to  a  legal  set-off,  he 
cannot  have  relief  in  Equity ;  and  it  was  thought  doubtful  whe- 
ther Equity  would  relieve  in  case  of  an  equitable  set-off  (*). 


(c)  Bell  t.  O'Reilly,  3  Scho.  &  Lcf.  (i)  Welling*  and  Cooper  In  Ezche- 

430.  oner,  cited  by  RomiUy,  MS;  and  see  9 

(i)  Bodkin  t.  Glance/,  1  Ball  It  Beat-  Vet.  473. 

ty,  317.  (*)  Dinwiddie  ▼•  Bailey,  S  Ves.  136. 

(0  Vid.  Milbourn  and  Fisher,  5  Vet.  (J)  6  Ves.  136. 

BBS,  in  note,  (m)  O'Connor  ▼.  Speight,  1  Sen.  at 

(/)  13  Tee.  378.    See  poet,  75.  Lefr.  505,  Ike. 

(f)  Lord  Courtney  v*  GodsehaU,  9  (n)  Townrow  ▼.  Benson,  9  Medd. 

Tea.  473. 8.  C.  MS.  Rep.  303. 

(ft)  Dinwiddie  t.  Bailey,  6  Yes.  136. 

(1)  The  plaintiff  may  come  into  chancery  to  hare  his  account  allowed,  at  well 
a*  to  eesmpel  tee  defendant  to  account ;  for  "  in  bills  to  account,  both  parties  are 
eoueidered  mt  actors,  or  plaintiffs. w  Ludlow  t.  Simond,  3  Caines'  Oas.  in  Error, 
1,30.53,53. 

(3)  Vide  ffsrter  t.  Speneer,  3  Johns.  Ch*  Rep.  169.  171. 

VOL;!.— 11 


•    •   y 


** 


EQUITY  JURISDICTION. 


The  court  gives  an  account  in  the  case  of  Mines  (o),  because 
it  is  in  the  nature  of  a  Trade  (p);  and  in  the  case  of  Timber  cut 
down  (a),  to  prevent  a  multiplicity  of  suits  (r) ;  though  as  to 
this,  if  there  is  not  a  ground  for  an  injunction  to  restrain  waste, 
as  where  more  timber  is  threatened  to  be  cut,  the  party  must 
go  to  Law  (*) .  Lord  Thurlo w,  indeed,  appears  to  have  thought, 
that  where  a  Tenant  for  life,  punishable  for  waste,  fells  timber, 
a  Bill  for  an  Account  by  a  Remainder-man  in  fee  lies  against 
him,  on  the  ground  that  the  Tenant  for  life  has  made  himself 
•88 J  Bailiff  to  the  plaintiff  (t);  though  that  does  not  seem  #very 
consistent  with  the  doctrine  in  the  same  case,  viz.  that  the 
remainder-man  must  take  the  money  the  timber  produced,  and 
not  the  real  value  of  the  timber,  which  even  a  Court  of  Law 
would  have  given  him  (u) . 

A  factor,  unless  he  be  an  infant  (x),  is  compellable  to  account 
in  Equity,  and  likewise  for  a  deceased  co-factor  (y)  ;  and  the 
representatives  of  a  factor  are  accountable  (z) ;  and  no  salary 
will  be  allowed  to  a  factor  or  agent  when  he  acts  against  the 
interest  of  his  principal  (a). 

In  two  early  cases  (6),  it  was  held,  that  where  a  factor  had 
omitted  at  his  peril  to  pay  duties  to  a  foreign  King  abroad,  the 
Principal  could  not  insist  upon  payment  of  what  he  had  so  saved 
by  not  paying  the  duty ;  "  he  that  hath  possessionhaving  right 
against  all  but  him  that  hath  the  very  right ;"  but  where  the 
duties  had  not  been  paid  at  home,  the  Factor  was  held  account- 
able to  the  Principal  (c). 

A  conuzor  has  a  right  to  file  a  bill  for  an  Account  against  a 
conuzee,  to  see  if  the  conuzee  upon  the  extended  value  under 
an  elegit,  has  received  a  satisfaction  for  his  whole  debt  (d)\  but 
in  these  cases,  it  has  been  said,  the  Tenant  by  elegit  is  never 
made  to  pay  costs  (e);  and  the  conuzor  will  not,  it  seems,  be  re- 
lieved without  paying  the  conuzee  all  that  is  due  to  him,  for  prin- 
*89]  cipal,  interest,  and  costs,  though  they  *exeeedthe  penal* 
ty  (/);  according  to  the  old  maxim  of  Equity,  He  that  mil  have 
Ecuity  done  to  him,  must  doit  to  the  same  Person.  The  arrears 
of  a  Rent-Charge  may,  it  seems, be  recovered  in  Equity  (f)(1). 


(o)  Bishop  of  Winchester  t.  Knight, 
1  P.  Wmi.  406. 

(p)  Story  v.  Lord  Windsor,  2  Atk. 
630. 

(q)  1  P.  Wins.  406. 

(r)  Pulteney  v.  Warren,  6  Ves.  89. 

(#)  1  P.  Wms.  406.  Jesus  Coll.  ▼. 
Bloom,  3  Atk.  862. 

(0  Lee  t.  Alston,  1  Yet.  Jun.  8*.  S. 
C.  1  Bro.  C.  C.  196. 

(«)  Lee  against  Alston,  3  Bro.  C.  C.  38. 

(*)  Smalley  v.  Smalley,  1  Eq.  Ab.  6. 

(y)  Holtaeomb  ▼.  Rivers,  1  Ch.  Ca. 
127.  S-  C*  1  Eq.  Abr.  5. 


(*)  Nets.  125.  S.  C  1  Eq.  Abr.  6. 

(o)  Maxwell  ▼.  Sharp,  Dom  Proc.  10 
May  1721. 

(6)  Smith  t.  Oxenden,  1  Cha.  Ca*. 
25 :  and  Knipe  r.  Jesson,  lb.  p.  76. 

(e)  Borr  * .  Vandal,  lb.  p.  30. 

(<*)  Tates  t.  Hambly,  2  Atk.  363. 

(e)  Owen  against  Griffith,  Ambl.  520. 

(/)  Hale*.  Thomas,  1  Vera.  349; 
and  see  Godbery  r.  Watson,  3  Atk. 
517. 

(g)  Foster  t.  Foster,  1  Vera.  386  ; 
but  see  Champernoon  ▼•  Gubbs.  lb. 
382- 


\\)  A  bill  in  chancery  for  an  account  of  rent  in  arrear,  may  be  sustained,  where 
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I  An  heir  cannot,  merely  as  heir,  file  a  Bill  for  an  Account,  tm- 

'  kss  he  states  an  impediment  to  his  recovering  at  Law :  as,  that 

,  the  defendant  has  the  title  deeds  necessary  to  maintain  his  title, 

|  or  that  terms  are  in  the  way  of  his  recovery  at  Law ;  or  some 
)  other  legal  impediments,  which  do,  or  may  probahly,  prevent 
'  it  (h) ;  Bills  of  this  description  are  what  are  termed  Ejectment 

BUUy  or  an  Equitable  Ejectment ;  and  as  in  these  cases,  where 
1  the  validity  of  a  Will  comes  in  question,  it  cannot  be  deter- 

mined by  a  Court  of  Equity;  it  sends  that  to  be  deter- 
|  mined  by  the  proper  tribunal,  by  directing  the  heir  to  bring  an 
r  Ejectment,  providing,  at  the  same  time,  that  the  defendant  shall 
J  not  set  up  at  Law  a  term  satisfied  or  unsatisfied  (i) ;  and  those 

|  obstacles  being  removed,  and  a  trial  had  in  that  way  under  the 

control  of  a  Court  of  Law,  they  come  back  for  the  account,  the 
deeds,  &c.  which  course  leaves  all  the  encumbrances,  just  as 
much  encumbrances  as  if  the  possession  had  not  been  changed. 
There  is  great  convenience  \n  giving  relief  in  that  shape  rather 
f  than  by  directing  issues  (fc),  the  granting  of  which  is  discre- 

I  tionary  in  the  Court  (I),  for  the  question  whether  a  new  trial 

I  *should  or  should  not  be  bad,  is  discussed  with  much  [*90 

more  satisfaction,  where  the  trial  'was  had,  than  in  the  Court  out 
of  which  the  issue  was  directed.  ■    In  bills,  however,  of  this  de* 
scription,  there  must,  it  seems,  be  some  averment  upon  the  Re- 
\  cord,  as  well  as  proof,  that  those  obstacles  do  exist  which  may 

,  prevent  an  ejectment ;  the  admission  of  such  obstacles  by  infant 

defendants  is  insufficient  (m).  To  an  ejectment  Bill,  stating 
I  outstanding  Leases,  and  praying  relief,  a  Plea  that  there  were 

no  such  outstanding  Leases,  has  been  held  good  (n). 
i  With  respect  to  the  Account  ordered  of  Rents  and  Profits  of 

Estates,  in  these. and  similar  cases,  the  rule  appears  to  be,  that 
where  a  man  brings  his  Bill  in  Equity,  in  respect  of  a  trust,  and 
upon  a  mere  equitable  title,  he  will  in  Equity  recover  the  Es- 
tate; but  as  upon  a  legal  title  no  more  than  six  years  mesne 
profits  are  recoverable  at  Law,  so  where  an  Estate  in  trust  is 
recovered  in  Equity,  the  Account  of  Rents  and  Profits  is  not 
extended  beyond  six  years  (o);  and  under  special  circumstances 

(a)  Pulteney  t-  Warren,  6  Ves.  89 ;  Yen.  298 ;  and  see  Jones  ▼.  Jones,  3 

and  see  Dormer  ▼.  Fortescue,  8  Atk.  Meriv.  173 ;  and  Barber  and  Hunter, 

184.    Hopkins  r.  Bond,  1  Sen.  &  Lefr.  mentioned  in  that  case,  p.   170   and 

491 ;  and  see  Pemberton  v.  Pemberton,  173. 

13  Vet.  297.     Crow  ▼.  TjreU,  3  Madd.  (n)  Armitage  y.  Wadsworth,  1  Madd. 

Hep.  179.  Rep.  139,  et  vide  Jones  ▼•  Jones,  3  Me- 

(i)  See  Lefebton  t.  Leigbton,  1  P.  riv.  173. 

Was.  671.  (o)  See  Reade  v.  Reade,  5  Yea*  749, 

(k)  Aa  was  done  in  Pemberton  and  750.    Staekhouse  ▼.  Barnston,  10  Ves. 

Pembertoa,  13  Yea-  290.  469 ;  but  see  what  is  said  in  Dormer  v. 

(/)  Pike  ?.  Hoar*,  2  Eden,  183.  Fortescue,  3  Atk.  130. 

(at)   Pemberfon    t.    Pemberton,   13 

the  remedy  if  difficult  or  doubtful  at  law,  or  where  the  title  is  perplexed  or  un- 
certain, or  where  there  ia  uncertainty  as  to  the  tenant's  responsibility.  Uvhgdsn 
r.  IMegaftfi,  4  Johns.  Ch.  Rep.  287. 
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tbe  Court  will  only  decree  an  Account  of  Rents  and  Profits 
irom  the  time  of  filing  the  Bill ;  as  where  defendant  had  no 
notice  of  the  plaintiff's  title,  nor  bad  the  deeds  and  writings  in 
his  custody,  in  which  the  plaintiff's  title  appeared ;  or  where 
the  title  of  the  plaintiff  appeared  by  deeds  in  a  stranger's  cus- 
tody. So,  where  there  hath  been  any  default  or  laches  in  the 
*9I]  plaintiff  in  not  ^asserting  bis  title  sooner  (p),  and  he  has 
lain  by,  the  Court  has  often  thought  fit  to  restrain  it  to  the  filing 
of  the  Bill.  In  the  case  of  a  Bill  brought  by  an  infant  to  hare 
possession  of  an  estate,  and  an  Account  of  Rents  and  Profits, 
the  Court  will  decree  an  Account  from  the  time  the  itrfanfs  title 
accrued ;  for  every  person  who  enters  on  the  estate  of  an  infant 
is  considered  as  entering  as  guardian  or  bailiff  for  the  infant  (*j). 
Where,  indeed,  there  is  a  verdict  against  the  infant's  title,  he 
can  have  no  Account  till  he  has  recovered  at  Law,  and  the  Bill 
will  be  retained,  and  a  trial  in  Ejectment  directed  (r).  There 
are  other  cases  where  the  Court  will,  merely  upon  a  legal  title, 
give  the  account  from  the  filing  of  the  Bill ;  as,  wherever  the 
plaintiff  has  been  kept  out  of  the  Estate  by  the  fraud,  misrepre- 
sentation, or  concealment  of  the  defendant  (s) . 

If  there  is  no  trust  nor  infant  (f)  in  the  case,  nor  any  entry 
made  by  him  who  is  entitled  to  the  mesne  profits,  Equity  will 
not  decree  an  account  of  rents  and  profits  until  a  recovery  has 
been  had  at  Law  (u).  But  where  a  discovery  is  necessary  of 
the  deed  under  which  the  plaintiff's  title  arises,  and  relief  is 
prayed  to  have  it  produced  at  all  trials  at  Law,  and  to  have  at- 
tested copies,  an  account  of  profits  will  be  decreed,  without 
*92]  ^having  the  title  first  established  at  Law,  if  there  is  no  doubt 
as  to  the  title  (x). 

Where  a  person  has  been  ejected  at  Law,  and  the  other  party 
has  been  m possession  above  twenty  years,  and  no  account  demand* 
ed,  or  bill  filed  in  that  time,  the  Statute  of  Limitations  (y)  will 
bar  an  account  in  Equity,  as  well  as  an  action  for  the  mesne 
profits  at  Law ;  but  this  statute  does  not  extend  to  a  trust  (z). 

In  all  cases  where  questions  have  arisen  about  Shares  in 
Water-works,  the  parties  have  constantly  resorted  to  Equity  for 
mesne  profits,  though  it  is  a  legal  Estate,  and  a  corporeal  inhe- 
ritance (a). 

Under  the  head  of  Account,  it  is,  that  Partnership  Dealings 

00  See  Lockey  r.  Lockey,  Prec.  Ch.  the  deeds    and   writings   making    the 

518.  plaintiff's    title    were    concealed    by 

(q)  Dormer  t.  Fortescue,  3  Atk.  130 ;  defendant-    Townsbend  ?•  Ash,  3  Atk. 

tee  Yallop  and  Holworthy,  1  £q.  Abr.  340. 

7.  Newburgh  v.  Bickerstaffe,  1  Vera.  (<)  Roberdan  ▼.  Rons.  1  Atk.  544* 
M6,  and  see  Fettiward  t.  Prescott,  7  (u)  Norton  ?.  Frecker,  1  Atk*  525. 
Tee.  Ml.  (x)  Townsbend  v.  Ash,  3  Atk.  337. 

<r)  Newburgh  ▼•  Bickerstaffe,  1  Vera.        (y)  SI  Jac.  I. 
M5.  (s)  Ncvanre  and  RaUos,  Via-  Abr. 

(t)   3   Atk.   130:    and  Sennet   v.  Tit.  "  Account,*  D.  A.  pi*  7. 
Whitehead,  S   P.  Wots*  645,   where       (o)  3  Atk*  337. 
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form  a  subject  of  Equitable  cognizance  (fr).  If  there  be  no  ad- 
mitted balance,  8  Court  of  Law  cannot  give  relief  (c).  But  to 
hare  relief  in  Equity,  the  Partnership  must  not  be  illegal,  as  in 
Undemmtwgy  for  in  such  case  a  Bill  for  an  Account  will  not 
lie  (<*)♦ 

According  to  the  report  of  Forman  v.  Homfray  (e),  it  has 
been  said,  there  is  no  instance  of  a  Partner  being  allowed  to 
pray  for  an  Account  merely,  and  not  for  a  Dissolution  of  the 
Partnership,  for  otherwise,  a  Partner  might  file  a  Bill  annually 
for  an  account,  and  that  a  bill,  to  be  sustainable,  must  show  the 
Partnership  u  dissolved  or  pray  that  it  may  be.  But  in  a  recent 
case  *ttaat  doctrine  was  denied ;  and  it  was  observed,  [*93 
that  a  Bill  for  an  Account  was  the  only  relief  a  partner  had ;  and 
that  what  was  said  in  Forman  v.  Homfray  only  applied  to  the 
case  of  an  injunction  (/). 

It  has  been  holden,  that  a  Court  of  Equity  has  Jurisdiction 
against  a  Corporation  on  a  Bill  for  an  Account  of  Profits,  in  the 
nature  of  a  Partnership ;  add  this,  not  only  at  the  instance  of  a 
member,  but  of  a  stranger  (g). 

A  Society  for  relief  in  sickness,  &c.  by  means  of  a  fund  raised 
by  Subscription  of  the  Members,  has  been  considered  ps  a 
Partnership,  it  having  no  corporate  character  (h) ;  and  where  it 
has  been  found  that  the  Society  has  existed  upon  principles, 
which,  with  reference  to  the  amount  of  the  number  of  Sub- 
scribers and  the  nature  of  the  Subscriptions,  made  the  whole  a 
bubble,  the  same  has  been  dissolved,  each  member  receiving  a 
proportion  of  the  sums  subscribed  (i) . 

Partners  are  joint-tenants  in  the  stock,  and  all  effects ;  and 
not  only  in  that  particular  stock  in  being  at  the  time  of  entering 
into  the  Partnership,  but  they  continue  so  throughout,  whatever 
changes  may  be  made  in  the  course  of  trade  (k)(\) ;  but  Part 

(b)  3  Black.  Comm.  437.  Rep.  143 ;  and  see  Knowles  v.  Haugh- 

(c)  See  what  Lawrence,  Just*  says,    ton,  11  Ves.  163. 

in  King   v.    WhiUtable   Company,    7  (g)  17  Ves.  315  j  and  see  further  as 

East,  p.   353,  and  approved  by  Lord  to  this  case,  1   Merit.  107.   See  also 

Eldoo,  17  Ves.  386.    See  also  Chapman  Attorney    General    v.     Governors    of 

and  Koops,  3  Bos.  and  Pul-  239-  and  Foundling  Hospital,  8  Ves.  Jun.  49. 

Watson's  Partnership  107.  (A)  Beaumont  v.  Meredith,  3  Ves.  & 

(d)  Knowlea  v.  Haughton,  11   Ves.  Bea.  ISO. 

166.  S.   C.  MS-   overruling  Mills  v.        (t)  Buckley  v.  Cater,  stated  17  Ves. 

Brookes,  3  Vea.  618;  and  see  Otley  v.  15.    Pearce  v.  Piper,   17  Ves.  1  ;  and 

Brown,  1  Ball  &  Beatty,  360.    Joy  v.  see  Beaumont  v.  Meredith,  3  Ves.  & 

Campbell,  1  Seh.  *  Lefr.  38S.  Bea.  ISO. 

(0  8  Vea.  &  Bea.  330-  (k)  1  Ves.  248,  3;  and  see  Lyster  v. 

(/)  Harrison  v.  Armitage,  4  Madd.  Dolland,  1  Ves.  Jun.  435. 

(i)  And  where  4.  and  B.  were  partners,  who  carried  on  trade  with  the  funds 
of  «•*-  in  the  name  of  £.,  and  B.  without  a  dissolution  of  the  partnership,  or  ren- 
anj  aocouat,  without  4he  consent  of  JL,  formed  a  partnership  with  C-,  and 
mnftd  aB  the  rands  of  the  former  partnership  to  the  business  of  the  new 
;  and  on  the  death  of  £.,  Ji.  filed  his  bill  against  the  administrators  of 
B-  and  C,  hie  surviving  partner,  for  a  discovery  and  an  account ;  it  was  held, 
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Owners  of  a  Ship  are  considered  only  as  tenants  in  common, 
and  not  joint-tenants  (I). 

*94]  *If  a  person  become  by  his  acts  a  Partner — in  a  Col* 
liery  for  instance — in  which  land  is  necessary  to  carry  on  a 
trade,  the  interest  in  a  lease  will  pass  as  an  incident  to  the  trade, 
by  operation  of  Law,  and  is  not  affected  by  the  Statute  of  Frauds  (m) . 
Being  thus  seised  per  my  et  per  tout,  where  an  account  is 
to  be  taken,  each  is  entitled  to  be  allowed  against  the  other  every 
thing  he  has  advanced  or  brought  in  as  a  partnership  transac- 
tion, and  to  charge  the  other  in  that  Account  with  what  he  has 
not  brought  in,  or  has  taken  out  more  than  he  ought ;  and  no- 
thing is  to  be  considered  as  his  share  but  his  proportion  of  the 
residue  in  the  balance  of  the  Account  (n). 

A  Judgment  and  Execution  against  one  partner  for  his  sepa- 
rate debt,  does  not  put  the  other  in  a  worse  condition ;  for  he 
must  have  all  the  allowances  made  him  before  the  Judgment 
Creditor  can  have  the  share  of  the  other  applied  to  him. 

So,  if  one  partner  dies,  the  debts  and  effects  survive ;  but 
the  survivor,  unless  it  is  expressly  provided  otherwise  (0),  is 
considered  in  Equity,  (except  as  to  the  good-will  of  the  trade, 
which  survives,  and  is  not  partnership  stock  (/>),)  barely  as  a 
trustee  for  the  representative  of  the  deceased,  upon  which 
footing  the  Account  would  be  taken,  and  nothing  considered 
as  the  share  of  the  survivor  till  afterwards  (q) ;  which  is  from 
*95]  the  continuance  of  the  property  in  the  stock  to  *the  re- 
presentative of  the  deceased  partner,  who  has  a  specific  lien 
thereon,  although  the  survivor  afterwards  dies,  or  becomes 
bankrupt.  If  the  surviving  partner  carries  on  the  trade  with  the 
capital  with  which  the  Testator  carried  it  on,  the  profits  will 
belong  to  those  entitled  to  the  personal  estate,  in  proportion  to 
their  shares  (r).  So,  if  the  partnership  is  dissolved  by  consent, 
or  by  effluxion  of  time  (*),  that  determines  not  the  legal  interest, 

(0  Ex  parte  Young,  2  Ves.  &  Bea.  (q)  1   Ves.  243 ;  and  see  as  to  jjthis 

242.  Croft  r.  Pyke,  3  P.   Wms.   188,  and 

(m)  Forster  t.  Hale,  3  Yes.  696.  5    ex  parte  William*,   11   Vcs.  5; 

Ves.  308.  and  ex  parte  Ruffin,  6  Vea.   126,    7. 

(n)  West  t.  Skip,  1  Ves.  242,  3.  Annand.  ▼•  Hooiwood,   2  Chan.    Cas. 

(©)  Peace  r.  Chamberlaine,  1  Ves.  129. 

33.  (r)   Hill  t.  Burnham,  cited  Arg.  15 

(p)    Hammond  t.  Douglas,   5  Ves.  Ves.  220.     Brown   ?.  Vidler,  cited  lb. 

539.    Farr  ▼.  Pearce,  3  Madd.  Rep.  223.    Coxwell  r.  Bromet,  cited  lb. 

74.    Sed  ?id.  Crawshay  ?.  Collins,  15  (*)  1   Ves.  243. ;  and  see  ex   parte 

Vet.  2«7.  Smith,  6  Ves.  297. 


that  the  plaintiff  was  entitled  to  an  account  from  C.  of  the  profits  of  the  new 
partnership,  and  of  the  personal  estate  of  the  intestate,  in  his  hands.  Long  v. 
Majtttrt,  1  Johns.  Ch»  Rep.  305.  Joint  owners  or  partners  are  not  entitled  to 
charge  each  other  for  extra  serriees  in  the  management  of  the  partnership  con* 
eeras,  without  an  express  agreement  for  that  purpose.  Franklin  ▼.  /fo+wuon,  1 
Johns.  Ch.  Rep.  157.    Bradford  ▼.  Kimberly,  3  Johns.  €h*  Rep.  431. 
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which  continues  as  before ;  nor  is  the  property  in'the  stock  of 
the  partner  so  going  out  divested  thereby ;  but  he  remains 
equally  entitled  as  Joint-tenant  with  the  other :  and  in  a  Bill 
for  an  Account,  the  stock  would  be  subjected  for  his  satisfac- 
tion. As  between  one  partner  and  the  separate  creditors  of 
the  other,  the  separate  creditors  cannot  affect  the  stock  any 
further  than  that  partner  could  whose  creditors  they  are  (t); 
and  if  they  proceed  against  the  partnership  property,  the  part- 
ners may  file  a  Bill  to  be  quieted  in  the  possession  of  the  part- 
nership effects,  and  pray  for  an  Account  of  what  is  due  to  the 
partner  so  giving  a  security,  and  for  an  injunction  in  the  mean- 
time (u). 

Upon  an  Extent  against  the  Partner,  the  Crown  can  only 
take  the  separate  interest  of  the  Partner,  and  that,  liable  to  the 
partnership  debts  (x). 

Courts  of  Law  have  followed  Courts  of  Equity  in  giving  ex- 
ecution against  Partnership  Effects,  but  do  *not  appear  to  [*96 
adhere  to  the  principle;  when  they  suppose  that  the  interest  can 
be  sold  before  it  has  been  ascertained  what  is  the  subject  of  sale 
and  purchase.  According  to  the  old  law  before  Lord  Mans- 
field's time,  the  Sheriff,  under  an  execution  against  Partner- 
ship effects,  took  the  undivided  share  of  the  debtor,  without 
reference  to  the  Partnership  Account ;  but  a  Court  of  Equity 
would  have  set  that  right,  by  taking  an  Account,  and  ascertain- 
ing what  the  Sheriff  ought  to  have  sold.  The  Courts  of  Law, 
however,  have  repeatedly  laid  down  (y),  that  they  will  sell  the 
actual  interest  of  the  Partner,  professing  to  execute  the  equi- 
ties between  the  Parties,  but  forgetting  that  a  Court  of  Equity 
ascertained  previously  what  was  to  be  sold.  How  could  a 
Court  of  Law  ascertain  previously  what  was  the  interest  to  be 
sold,  and  what  the  equities,  depending  upon  an  Account  of  the 
Partners  for  years  (z)  ? 

Where  there  has  been  a  fair  dissolution  of  Partnership  be- 
tween two ;  and  one,  by  agreement,  retains  the  Partnership  ef- 
fects, and  afterwards  becomes  a  bankrupt,  the  joint  creditors 
have  no  right  as  against  what  was  joint  property,  remaining  in 
specie  (a)  ;  for  by  the  agreement,  the  joint  becomes  separate 
Estate,  if  possession  of  the  joint  property  was  given  to  the  one 
Partner  according  to  the  nature  of  the  contract  (6). 

(I)  West   and  Skip,   1  Ves.    S43;  650.;    and  see   Scott   ▼.  Scholey,  3 

and  see  Young  ▼.  Keighley,  15  Ves.  East,  468. 

557.  (z)  Per  Eldoo.    See  Waters  t.  Tay- 

(«)  Taylor  r.  Fields,  15  Ves.  559,  lor,  S  Ves.  fc  Bea.  301. 

io  note,  and  4  Ves-  Jun.  396.  S.  C.  (a)  Ex  parte  Rnffio,  6  Ves.  119.   Ex 

MS*  and  see  Barker  v.  Goodair,  11  Ves.  parte  Williams,  1 1  Ves.  3. ;  and  see  ex 

85.  parte  Fell*  10  Ves.  347.    Anon.  11  Ja- 

(*)    Xing  ▼.  Saunderson,  1  Wight  naary  1307,  MS.  and  see  1  vol.  Rose, 

50.  416. 

(f)  Barkhnrst  r.  Clinkard,  1  Shaw  (o)  Ex  parte  Harris,  8  Madd.  Rep* 

173.       Eddie    ▼.    DtYidson,    Dougl.  589. 
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A  partnership,  without  any  agreement  for  continuance,  may 
*97]  be  dissolved  at  any  time  when  either  party  "thinks  proper, 
subject  to  the  proper  Accounts  (c) ;  but  all  the  subsisting  engage* 
ments  must  be  wound  up :  and  for  that  purpose  they  remain  with 
a  joint  interest;  but  they  cannot  enter  into  new  engagements. 
If  after  such  dissolution  the  trade  be  carried  on  by  any  of  the 
partners,  such  partners  are  liable  to  account  for  the  profits  pro- 
duced by  such  trading  (d). 

Where  a  partnership  is  so  dissolved,  a  Bill  may  be  filed  for  an 
Account,  and  to  restrain  the  defendant  from  executing  securities 
in  the  name  of  the  Firm  (e). 

The  Lunacy  of  a  Partner,  who  had  contracted  to  be  actively 
engaged  in  the  partnership,  may,  perhaps,  warrant  the  dissolution 
of  a  partnership,  especially  if  it  be  pronounced  incurable  (f). 
And  if  the  conduct  of  Partners  has  been  such  as  to  make  it  im- 
possible to  carry  on  the  partnership,  upon  the  terms  upon  which 
it  was  entered  into,  the  same  will  be  dissolred  (g),  although  one 
Partner  objects  to  the  dissolution  (h)< 

A  partnership  for  a  term  of  years  is  dissolved  by  the  death  of 
a  Partner  before  the  term  has  expired  (t). 

On  a  bill  filed  for  an  account  of  partnership  transactions,  the 
defendant,  it  has  been  held,  may  by  answer  deny  that  he  is  a 
partner,  and  refuse  to  set  forth  an  account  (fc)  ;  but  the  Court  in 
such  case  will  direct  an  issue,  whether  a  partnership  exists  or 
♦98]  not ;  and  if  *the  result  of  the  issue  is,  that  he  is  not  a  part- 
ner, the  bill  is  then  dismissed  (I) .  If  a  part  owner  of  a  ship 
does  not  contribute  his  share  of  the  expense  in  setting  out  the 
Ship,  he  is  not  entitled  to  an  account  or  the  profits  of  that  voy- 
age (m).  (I) 

In  a  case  where  there  was  a  Lease  of  a  Coal  Mine  to  A.  re- 
serving Rent ;  and  Ji.  declared  himself  a  Trustee  for  five  per- 

(«)  Peacock  ▼.  Peacock,  16  Yes.  00.  Rep.  251. 
57.  (Jfc)  Marquis  of  Donegal  ▼.  Stewart 

(d)  Featherstoohaugh  ? .  Fenwick,  3  Yes.  446.  Sed  qo.  whether,  accord- 
17  Yea.  310 ;  and  see  Crawshay  t.  Col-  ing  to  more  recent  decision,  the  party 
lins,  15  Yes.  818.  ought  not  to  plead  in  such  case.   See 

(e)  Master  r.  Kirton,  3  Yes.  75.  post,  title,  "  Answer.'* 

if)  See  Waters  v.  Taylor,  2  Yes.  &  (/)  See  Peacock  ▼.  Peacock,  15  Yea. 

Bea.  303.   and  Sayer   v.   Bennett,    1  52;  and  see   Binford  r.    Dommett,  4 

Cox  107.  Yes.  756. 
(?)  2  Yes.  &  Bea,  299.  (m)  See  2  Vol.  Life  of  Sir  Leal.  Jen- 
la)  Baring  t.  Dix,  1  Cox  213.  Una,  p.  792. 
(t)  Gillespie  t.   Hamilton,  3  Madd. 


(1)  If  one  partner  withdraws  and  uses  the  partnership  rands  in  bis  own  private 
trade  nod  speculations,  he  must  account  for  the  interest  on  the  moneys  so  with- 
drawn, and  also  for  the  profits  of  the  trade.  SioughUn  ▼.  Lynch,  I  Johns.  Ch. 
Rep.  467.  But  unless  he  uses  the  money  in  trade  so  as  to  make  a  profit,  he  is 
chargeable  with  simple  interest  merely,  otherwise,  with  compound  interest- 
Stougkton  r.  Lynch,  2  Johns-  Ch.  Rep-  209. 
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sons,  to  each  a  fifth ;  and  the  five  partners  entered  upon,  work- 
ed, and  took  the  profits  of  the  Mine,  which  afterwards  became 
unprofitable,  and  the  Lessee  insolvent ;  it  was,  on  an  appeal, 
held,  that  the  cestui*  que  Trust  were  liable  to  the  payment  of  the 
Rent  (it). 

The  Statute  of  Limitations  is  no  plea  in  bar  to  an  open  Ac- 
count (o) ;  but  though  length  of  time  forms  no  bar  to  an  Account, 
as  between  merchant  and  merchant,  yet  if  dealings  between  them 
have  ceased  for  several  years,  and  one  of  them  dies,  and  the  sur- 
viving merchant  brings  a  Bill  for  an  Account,  the  Court  will  not 
decree  the  same,  but  leave  the  plaintiff  to  his  remedy  at  Law  (p). 
If  all  accounts  have  ceased  above  sir  years  the  Statute  of 
Limitations  is,  it  seems,  a  bar  (q).  The  difference  between 
merchants9  Accounts,  and  others,  has  been  said  to  be,  that  as  to 
the  former,  *a  continuation  of  Accounts  afterwards  will  [*99 
prevent  the  Statute  running  against  the  previous  Accounts,  but 
as  to  others  will  be  a  bar  as  to  all  before  six  years  (r) ;  but  it 
seems,  a  new  item  in  any  Account  within  six  years,  takes  the 
whole  Account  out  of  the  Statute  (#). 

Length  of  time  cannot  be  set  up  by  demurrer,  as  a  complete  bar 
to  an  equitable  demand;  for  length  of  time  operates  as  a  bar,  not 
propria  jure,  but  as  a  feet  showing  acquiescence  ;  and  a  party 
cannot  avail  himself  of  an  inference  from  facts  on  a  demurrer  (t); 
but  length  of  time  may  be  urged  with  great  effect  at  the  hearing 
of  the  cause ;  for  it  is  a  rule  founded  on  principles  of  public 
poUcy  (u),  that  parties  shall  not  by  neglecting  to  bring  forward 
their  demands,  subject  others  to  insuperable  difficulties ;  every 
presumption,  therefore,  that  can  fairly  be  made,  will  be  made 
against  a  stale  demand.  Indeed,  the  very  forbearance  to  make 
a  demand  is  considered  as  affording  a  presumption,  either  that 
the  claimant  is  conscious  it  was  satisfied,  or  intended  to  relin- 
quish it  (x).  "  A  Court  of  Equity,"  says  Lord  Camden,  "  which 
is  never  active  in  relief  against  conscience  or  public  convenience, 
has  always  refused  its  aid  to  stale  demands,  where  the  party  has 

(a)  CiAYering  v-  Westley,  3  P.  Wms.  («)  6  T.  R.  189. 
403.  Note  (ff.)  (t)  Doleraine  against  Browne,  3  Bro. 
(•)  Scndamore  t.  White,  1  Vera.  €.  0.  633-  In  Hsrendon  t.  Lord  An- 
456.  nesley,  2  Sch.  &  Lefr.  637, 8,  Lord  Be- 
ta) Sherman  ▼.  Sherman,  9  Vera,  desdale  quarrels  with  this  decision  ;  hut 
876;  end  see  Bridges  v.  Mitchell,  Gitb.  in  the  last  edition  of  his  Treatise  on 
En,  Hen.  295.  Pleadings,  173, 4,  (3d  edit.)  he  seems  to 

fa)  Barber  r.  Barber,  18  Ves.  386 ;  concur* 

and  see  Crawford  y.,  Lyddel,  cited  6  (u)  See  Hercy  against  Dinwoody,  4 

Ves.  389. 8ed.  ride  what  Lord  Eenyon  Bro.  968. 

•ays  m  Catling  r.  8koulding,  6  T.  It.  (?)  Pickering  r.  Lord  Stamford,  9 
193.  See  alto  the  subject  considered  in  Ves.  jun.  980.  589,  3.  And  see  Dole- 
Jones  r.  Peagree,  6  Ves.  680 ;  and  in  nine  y.  Browne,  3  Bro.  Ch.  C  p.  633, 
Duff  y.  East  India  Company,  15  Ves.  and  Higgins  y.  Crawford,  9  Ves*  jun. 
196;  and  in  Serj.  William's  note  to  578.  Brown  well  y.  Brown  well,  9  Bro.  C- 
Webber  v.  TitH,  9  Sauad.  191.  C  63 ;  and  See  Start  r.  Mellisb,  9  Atk- 

(r)  Martin  v.  Heathcote,  Feb,  8th,  610. 
1763,  MS. 
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slept  upon  his  right,  and  acquiesced  for  a  great  length  of  time. 
*100]  Nothing  can  *call  forth  this  Court  into  activity  but  eon* 
science,  good  faith,  and  reasonable  diligence  :  where  these  are 
wanting,  the  Court  is  passive  and  does  nothing.  Laches  and 
neglect  are  always  discouraged;  and  therefore,  from  the  begin* 
ning  of  this  jurisdiction  there  was  always  a  limitation  to  suits  in 
this  Court  (y." 

Where,  therefore,  a  party  has  lain  by  for  a  great  length  of  time, 
and  suffered  an  estate  to  be  distributed,  he  cannot  insist  on  an 
Account  (z) ;  but  on  the  other  hand  there  are  cases  when,  where 
parties  are  not  called  upon  to  refund  what  has  been  applied,  and 
the  Accounts  are  clear,  relief  has  been  given,  notwithstanding 
great  length  of  time  has  elapsed  (a).  In  one  case,  an  Account 
was  directed  after  thirty  years  acquiescence  (6).  (1) 

A  release,  if  under  seal,  may  be  pleaded  in  bar  to  a  Bill  for  an 
Account  (c) ;  and  so  may  a  staled  Account  in  writing  (d) ;  or  it 
may  be  insisted  on  by  answer  (e).  But  &  Receipt  in  full  has  not 
been  admitted  as  conclusive  in  answer  to  a  BiU  for  an  Account 
against  a  Steward*  where  suspicious  circumstances  appeared  00 
*101  ]  the  face  of  tisr*nswer  (/).  *A  Release,  not  under  seal, 
must  be  pleaded  as  a  stated  Account  (g).  If  the  Bill  not  only 
impeaches  an  Account,  but  Charges,  the  plaintiff  has  no  coun- 
terpart, and  the  defendant  pleads  a  stated  Account,  he  must 

(y)  Smith  t.  Clay,  Ambi  645 ;  but  2Tes*681.    See  Astrey's  esse,  2Freem. 

see  judgment  more  fully  reported,  3  Bro.  55. 

C  C.  6$9>  in  note,  taken  from  Lord        (•)  Lord  FJogsland  *  Lady  Tyreoo- 

Camden's  note  book,  2  Sch*  Sl  Lefr.  631 ;  net,  17  Feb.  1734.    Bom.  Floe,  Lorit 

and  See  Lacon  t.  Briggs,  3  Atk.  105.  Harcourt's  MS.  Tablet. 
Uovendon  v.  Lord  Annesley,  2  Sob.  &        (e)  Mitford's  Pleadings,  SOS,  210. 
Lefr.  690.  Rigby  ▼.  Macnamara,  MS.  (d)  Ibid.    SOB.  1  Atk.  399.  S  Bro.  C. 

(a)  Hercy  against  Din  woody  ,4  Bro.  C.  170. 
257 ;  and  tee  Smith  v.  Clay,  3  Bro.  C.        (e)   Sumner  t.    Thorpe,   2   Atk*  1 

C.  p.  539,  in  n.  8.  C.  Ambl.  645,  but  not  Burke  ▼.  Brown,  2  Atk.  399. 
so  fell.    See  also  Doleraine  v.  Browne,        (/)  Middledfitch  ▼.  Saarland,  5  Tee. 

3  Bro.  C.  C-  646.  Baskerville  v.  Brain,  87. 
24th  Feb.  1804,  MS.  (g)  Gilb.  Ch.  57,  cited,  Redesdale  Tr. 

(a)  As  in  Pickering  t.  Lord  Stamford,  PI.  213  5  3d  Edit.  Anon*  3  Atk.  70. 


(1)  A  court  of  chancery  will  not  willingly  decree  as  account,  when  the  trans- 
actions have  become  obscure  and  perplexed  by  length  of  time  ;  especially  after  the 
death  of  the  original  parties,  and  when  the  loss  of  evidences  and  papers  may  rea- 
sonably be  presumed.  There  is,  however,  no  definite  rule  on  this  subject ;  and 
each  cue  must  depend  upon  the  exercise  of  a  sound  discretion  arising  out  of  the 
circumstances*  Thus,  where  on  a  bill  filed  by  the  administrator  of  an  executor, 
for  an  account,  it  was  shown,  that  be  had  rally  administered,  and  distributed  a 
small  surplus,  and  that  twelve  years  had  elapsed,  the  court  refused  an  order  of  re- 
ference for  an  account.  Rayner  ▼.  PtarsaU,  3  Johns.  Ch.  Rep.  678.  So,  where  a 
bill  for  an  account  was  filed  against  executors,  in  1809,  as  to  transactions  before, 
and  at  the  commencement  of  the  Jhneric**  war,  it  was  dismissed  on  the  around  of 
the  staleness  of  the  demand  ;  26  years  having  elapsed  from  the  termination  of  the 
war  to  the  filing  of  the  bill.  Ellison  t.  Moffat,  1  Johns*  Ch.  Rep.  48.  So,  where 
an  agent  suffered  30  years,  after  his  agency  bad  ceased,  and  18  years  before  the 
death  of  his  principal,  to  elapse  without  rendering  any  account,  or  filing  a  bilKit 
was  held,  that  his  demand  was  barred.    Movers  v.  WMe,  6  Johns*  Ch-  Rep.  360. 
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annex  it  to  his  answer  (h).  If  error  or  fraud  is  charged,  it  must 
be  denied  by  the  plea  as  well  as  by  way  of  answer ;  and  if  neither 
error  or  fraud  is  charged,  the  defendant  must  by  his  plea  aver, 
that  the  stated  Account  is  just  and  true,  to  the  best  of  his  know- 
ledge and  belief  (t). 

Every  Release  must  be  founded  on  some  consideration,  other- 
wise Fraud  will  be  presumed  (&).  The  consideration  of  a  Re* 
lease  must  be  either  a  valuable  consideration  then  given,  or  the 
adjustment  of  depending  accounts*  In  the  latter  case,  the  fair* 
ness  of  the  accounts  is  of  the  essence  of  the  consideration ;  and 
if  they  are  not  fair,  the  Instrument  founded  on  such  a  considera- 
tion is  in  itself  void,  and  therefore  operates  nothing  (I). 

A  stated  Account,  to  be  good,  and  pleadable  as  such,  need  not 
be  signed  by  the  party  ;  for  k  is  not  the  signing,  but  the  person 
to  whom  the  Account  is  sent  keeping  it  by  him  any  length  of 
time  without  making  any  objection,  which  binds  him,  and  pre- 
vents his  entering  into  an  open  Account  afterwards  (m).  It  is 
said,  that  among  merchants  it  is  looked  upon  as  an  allowance 
of  an  Account  current,  if  the  merchant  who  "receives  it  [*10& 
does  not  object  against  it  in  a  second  or  a  third  post  (n). 

And  with  respect  to  foreign  Merchants,  if  one  Merchant  sends 
an  Account  current  to  another  in  a  different  country,  on  which 
a  balance  is  made  due  to  himself,  and  the  other  keeps  it  by  him 
two  years  without  objection,  the  rule  in  Equity,  and  of  Mer- 
chants, is,  that  it  is  considered  as  a  stated  Account  (©).  (1) 

It  is  a  Rule,  that  a  stated  Account  shall  not  be  unravelled,  and 
that  such  Accounts  carry  Interest  (p)  ;  (2)  but  where  a  Fraud 
appears  in  a  stated  Account,  the  whole  will  be  opened,  though  of 
a  great  many  years  standing  (<j) .  (3)  And  though  an  Account  be 

(k)  Hankey  t.  Simpson,  3  Atk.  SOS.  (m)  Willis  v.  Jernegan,  3  Atk*  252. 

(0  Mitford's    Pleadings,  p.  208,  2d  (n)  S  Vera.  276. 

Edit    Anon*  3  Atk*  70*  Roche  v.  Mor-  (o)  Deotoo  v.  Shellard,  2  Ves.  239. 

gell,  2  Sch.  &  Left.  728.  (p)  Duke  of  Marlborough  and  Strong, 

(*)  For-  Bom*  279,  recognised,  2  Sch.  8  March  1721.    Dom.  Proc.  Lord  Har- 

•fcLefr.  728.  court's  MS.  Tables. 

(I)  Roche  v.  Morgefl.  Dom*  Proc.  2  (c)  Vernon  v.  Vawdrey,  2  Atk.  119. 
8ch.  h  Lefr.  728. 

(1)  Vide  Murray  v.  ToUmd,  3  Johns.  Ch.  Rep.  669.  576.  Where  the  agent  of  a 
Merchant  In  one  country,  delivers  goods  to  a  merchant  abroad,  for  sale,  and  settles 
the  account  of  sales,  as  stated  by  him,  with  fall  knowledge  of  all  the  facta,  and 
without  fraud,  the  settlement  is  conclusive  upon  the  principal,  especially,  after  an 
acquiescence  of  several  years.  Murray  v.  Tetand,  3  Johns.  Gh.  Rep.  669.  And 
so,  if  a  merchant  abroad  sends  goods  to  a  merchant  here,  by  his  order,  or  that  of 
hk  agent,  which  are  received  with  the  invoice,  and  accepted,  without  objection,  he 
canst  afterwards  object  that  the  goods  were  overcharged.  Constqua  v.  Fanning, 
3  Johns  Ch.  Bop.  667.  8.  G.  on  appeal,  17  Johns.  Gh.  Rep.  511. 

(*)  And  so,  an  account  will  not  be  opened,  after  judgment  and  execution,  and 
sale  under  a  mortgage  bond,  though  there  be  some  irregularity  in  the  accounts. 
fcjeoa*  v.  Zt%,  2  Gaines9  Gas.  in  error,  124.    Nor  is  a  defendant  entitled  to 
aa  account,  unless  a  sufficient  reason  has  been  alleged  in  the  answer,  for  that 
tea.    Skt  v.  JKfeom,  20  Johns.  Rep*  669.  8*  G.  5  Johns.  Gh*  Rep*  366. 
(3)  So,  where  a  merchant,  in  embarrassed  circumstances,  borrowed  money,  at 
interest,  at  dHfcreat  times,  of  his  clerk,  who  took  various  bonds  and  te- 
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settled  by  Arbitrators,  it  is  not  conclusire  if  an  error  can  be 
shown  in  the  Account  (r).  But  if  a  Bill  be  filed  to  impeach  a 
settled  Account,  specific  Errors  must  be  shown  (*),  except,  per- 
haps, in  the  case  of  an  Attorney,  where  upon  the  face  of  the 
Account  the  Attorney  admits  that  he  has  not  given  credit,  and 
produced  that  state  of  his  affairs  which  the  Client  was  entitled 
to  have  (t) ;  but  where  the  Accounts  are  not  required  to  be  set 
aside  for  fraud,  but,  letting  them  stand,  it  is  sought  to  surcharge 
and  falsify  them,  it  is  a  fixed  Rule  that  some  error  must  be 
charged,  and  this  though  the  Account  contain  the  usual  words, 
*103]  *"  Errors  excepted  (u) :"  for  it  is  impossible  for  the  De- 
fendant to  defend  himself,  u  under  a  general  charge,  not  specify- 
ing any  error,  the  Plaintiff  may  come  at  the  hearing  with  the 
proof  of  those  errors  of  which  the  Defendant  has  heard  nothing 
(*).  (1)  There  must  be  error  enough  upon  the  Bill  to  show 
there  is  reason  for  it ;  and  if  the  Plaintiff  proves  some  of  those 
Errors,  he  entitles  himself  to  a  Decree  (y). 

Where  a  Bill  was  filed  for  an  Account,  and  a  settled  Account 
was  suggested  by  the  Answer,  but  not  proved,  liberty  was  given 
in  the  Decree  to  surcharge  and  falsify,  if  the  Master  should  find 
any  settled  Account  (z) .  When  parties  are  thus  at  liberty  to 
surcharge  and  falsify)  tbey  are  not  confined  to  mere  errors  offapt9 
but  may  take  advantage  of  errors  ta  Law  (a). 

Where  liberty  is  given  to  surcharge  and  falsify,  the  onus  pro- 
banda is  always  on  the  party  having  that  liberty;  for  the  Court 
takes  it  as  a  stated  Account,  and  establishes  it ;  but  if  any  of  the 
Parties  can  show  an  omission  for  which  credit  ought  to  be,  that 
is  a  surcharge ;  or  if  any  thing  is  inserted  that  is  a  wrong  charge, 
he  is  at  liberty  to  show  it,  and  that  is  falsification ;   but  that 

(r)  Tottenson  r.  Peat,  3  Atk.  530.  Taylor  r.  Haylfo,  8  Bro.  C.  C.  3X0 ; 

(*)  Anon.  9  Freem.  62.  Chambers  t.  and  see  Bourke  and  Bridgman,  3  Barn 

Gold  win,  5  Ves.   837.    Dawson    and  972.   Johnson  against  Curtis,  3  Bro.  C. 

Dawson,  1    Atk.  1 ;    and  see  Drew  ▼.  G.  966. 

Power,  1  Sen.  &  Left.  192.  (y)  Twogood    v.  8wanston,  6  Yes. 

(I)   Matthews   v.   Walwjn,  4  Vet.  486. 

125.  (z)  Kinsman  ▼.  Barker,  14  Vet-  579. 

(u)  3  Bro-  C  C  266 ;  yet  see  Proud  (a)  Roberts  v.  Kuffin,  2  Atk.  112.  S. 

t.  Combs,  2  Freem.  183.  C.  Barn.  259. 

(a?)  Chambers  r*  Goidwin,  9  Yes.  966* 


rarities  for  such  loans,  including  a  period  of  ten  years,  during  which  time,  the 
parties  made  frequent  settlements  of  their  accounts,  for  wbich  new  and  farther 
securities  were  taken,  the  Court  ordered  the  bonds,  and  settlements  to  be  set  aside, 
and  the  accounts  between  the  parties,  to  be  opened  generally,  from  the  com- 
mencement of  their  transactions j  there  being  not  only  evidence  of  mistakes,  but 
of  oppression,  and  undue  advantage  taken  of  the  necessities  of  the  principal. 
Borrow  v.  RMntlmder,  %  Johns.  Ch*  Rep.  550. 

(1)  On  an  order  for  a  reference,  where  the  charges  in  the  bill  are  specific,  set- 
ting forth  the  items  of  the  account,  &c-  the  inquiry  will  not  be  opened  beyond  the 
special  matter  charged,  although  the  bill  may,  in  the  conclusion,  contain  a  general 
charge,  and  a  prayer  for  a  fall  account.  Consequa  v.  Fanning,  3  Johns.  Ch.  Rep. 
687.  8.  C.  on  appeal,  17  Johns.  Rep-  £11. 
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must  be  a  proof  on  his  side  ;  and  that  makes  a  great  difference 
between  the  general  case  of  an  open  Account,  and  where  only 
leare  is  given  to  surcharge  and  falsify,  for  such  must  be  made 
out  (6).  (1) 

♦It  has  been  laid  down  as  a  Rule,  to  be  departed  from  [*104 
only  on  very  special  circumstances,  that  a  Man  standing  in  the 
Relations  of  Agent,  Auditor,  Land  Steward,  and  Manager,  is 
bound  to  keep  regular  Accounts  of  his  transactions  on  behalf  of 
his  Employer ;  not  only  Accounts  of  Payments,  but  Accounts  of 
Receipts  (e) ;  and  if  he  has  neglected  to  keep  regular  Accounts 
he  will  not  be  permitted  to  make  a  demand  for  Work  and  La- 
bour in  that  character,  with  reference  to  which  he  has  kept  no 
Account  (d). 

And  if  an  Agent  or  Bailiff  has  confounded  his  Principal's  pro. 

Eerty  with  his  own,  he  is  chargeable  for  the  whole,  except  what 
e  can  prove  to  be  his  own.  (2) 
Bills  for  Tithes  are,  as  matters  of  Account,  very  frequent  in 
the  Court  of  Chancery,  but  the  Jurisdiction  of  the  Chancellor 
in  7\tke  causes  is  confessedly  no  part  of  his  proper  and  natural 
Jurisdiction  (e)  :  it  is  not  an  original  Jurisdiction  (/),  but  was 
assumed  as  incidental  and  collateral  to  an  Account  and  Dis- 
covery (g).  U  was  not  till  after  the  Restoration  that  the  Juris- 
diction of  the  Chancellor,  in  this  respect,  was  completely  estab- 
lished (A).  Jn  the  29th  Charles  11.  Lord  Nottingham  declared 
that  the  Court  of  Chancery  had  cognizance  in  matters  of  Tithe, 
as  *we)J  as  the  Exchequer,  and  that  the  Plaintiff  had  his  [*105 
choice  of  the  Court  (t).  The  Court  of  Exchequer  is  the  original 
and  proper  Jurisdiction  for  Tithes  (&),  that  Court  having  for 

(•)  Pitt  t.  Cbolmondeley,  a  Ves.  566.  Dom.  Proc 

(0  Middleditch  v.  Sharland,  5  Ves-  (e)  Gwillira's  Tithe  Cases,  p.  790. 

SO,  J.  (/)  lb.  p.  1086.  7Bro.  P.  C.  110,  111. 

(d)  White  y.  Lady  Lincoln,  8  Vei.  Toml.  Ed. 

369.  371.  375.    Lupton  v.  White,  15  (g)  See  3  Black.  Comm.  437. 

Yes.  438.    So,  in  Lord  Harcourt's  MS.  (A)  Vid.  Hargr.  Co.  Litt.  p.  159  a, 

Tables,  it  is  said,  "  A  Factor  or  Agent  note  4. 

shall  have  no  salary  allowed  where  he  (i)  See   GwilbVs  Tithe   Cases,  p. 

acts  against  the  Interest  of  his  Princi-  1084. 

pal,  Maxwell  z.  Sharp,  10th  Maj,  172 1  .*»  (Jfc)  3  Atk.  247. 

(1)  A  party  eannot  be  permitted  to  surcharge,  and  falsify  an  account,  unless 
upon  the  ground  of  mistake  or  error  distinctly  charged.  Stoughton  v,  lends,  2 
Johns.  Ch.  Rep-  909. 

(2)  An  agent,  who  has  Ihhiy  accounted  to  his  immediate  principal,  is  not  liable 
to  aeeoont  to  a  person  beneficially  interested,  or  standing  in  the  relation  of  cestui 
que  fmtt  to  the  principal.  TripUr  v.  OlcoL,  3  Johns.  Ch.  Rep.  473.  And  where  a 
consignee  of  goods  sells  some  of  them  on  credit,  and  settles  with  the  consignor, 
and  pays  him  the  full  amount,  he  cannot  afterwards  support  a  claim  to  be  reim- 
bursed, on  the  ground  of  a  bad  debt  in  the  sale.  Ctmnqm  ▼.  Fanning,  3  Johns. 
Ch.  Rep.  567.  8.  C.  on  appeal,  17  Johns.  Rep.  511.  So,  where  the  defendant  re- 
ceived a  note  to  collect  for  the  plaintiff,  and  the  maker  being  reputed  to  be  insolvent, 
another  person  proposed  to  pay  two-thirds  of  the  debt,  which  was  made  known  to 
the  ptatetiJF,  who  made  no  objection,  and  the  defendant  received  the  two-thirds  of 
the  debt  and  gave  up  the  note,  it  was  held  that  the  defendant  was  liable  for  no 
■tore  than  he  received.    Armstrong  v.  Qilckritt,  on  appeal,  2  Johns;  Cas.  424* 
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centuries  taken  conusance  of  them ;  the  ground  of  which  proba- 
bly, was,  that  Tithes  were  considered  as  part  of  die  possessions 
of  the  Crown,  and  therefore  the  Exchequer,  as  a  Court  of  Reve- 
nue, had  Jurisdiction  respecting  them  (I).  Lord  Nottingham, 
however,  seems  to  have  dated  the  origin  of  the  Exchequer  Juris- 
diction over  Tithes  in  the  reign  of  Henry  VIII.  (m).  There  is 
some  difference  in  these  Tithe  cases,  as  to  the  proceedings  in 
the  Court  of  Chancery  and  the  Exchequer.  In  the  Exchequer, 
an  Account  of  Tithes  is  decreed,  not  for  the  future,  but  only  up 
to  the  time  of  bringing  the  Bill ;  but  in  the  Court  of  Chancery  the 
decree  is  for  an  Account  up  to  the  time  of  the  Decree,  as  said  in 
some  cases  (n) ;  or  as  Lord  Hardwicke  says,  in  another  case, 
€<  down  even  to  the  time  of  the  Master's  Report  (o) ;"  or  as 
Boron  Clarke  says,  in  a  third  case,  "  an  Account  for  Tithes  may 
be  carried  on  as  long  as  the  suit  is  depending  between  the  Par- 
ties (p)."  It  is  observable  also,  that  though  the  demand  for  Tithes 
be  ever  so  small  and  inconsiderable,  yet  still  a  Bill  in  Equity  may 
be  filed  for  the  recovery  of  them  (q). 

Where  the  title  to  Tithes  is  clearly  made  out,  the  Court  of 
♦106]  Chancery,  or  the  Court  of  Exchequer,  "decrees  an  Ac- 
count ;  and  where  a  modus,  or  real  composition  is  pleaded,  and 
supported  by  reasonable  evidence,  it  is  the  practice  to  direct 
an  Issue  at  Law  before  they  decree  against  the  Common 
Law  right  of  the  Parson.  The  issue  from  the  Court  of  Chan- 
cery is  tried  in  the  King's  Bench  of  Common  Pleas ;  and  tax 
Issue  from  the  Exchequer  is  tried  on  the  Law  side  of  the  same 
Court  (r). 

By  the  67th  Henry  VIII.  ch.  12,  s.  19  and  SO,  it  is  directed, 
"that  if  any  variance  arise  in  the  city  for  non-payment  of  Tithes, 
or  if  any  doubt  arise  upon  the  division  of  any  rent,  or  Tithes, 
or  of  any  assessment  thereof,  or  upon  any  other  thing  contained 
in  this  Decree,  upon  complaint  made  by  the  party  grieved,  the 
Mayor,  by  the  advice  of  counsel,  shall  call  the  parties  before  him, 
and  make  a  final  end,  with  costs,  to  be  awarded  by  the  direction 
of  the  Mayor,  and  his  assessments  according  to  the  decree;  but 
if  the  Mayor  make  not  an  end  thereof  within  two  months,  or  if 
any  of  the  parties  find  themselves  aggrieved,  the  Lord  Chancellor, 
upon  complaint  made  to  him  within  three  months  next  following, 
shall  make  an  end  in  the  same  with  costs."  But  this  particular 
Jurisdiction  thus  created  did  not  extinguish  the  ancient  Jurisdic- 
tion, it  being  a  Rule,  that  an  Act  of  Parliament  creating  a  special 

(I)  2  Freen.  27.  8  Ch.  Cm.   837.  («)  8  Atk.  137. 

Gwillbn,  527.  (j»)  Bell  r.  Read,  3  Atk. 

(m)  Yid.  Htr.  Co.  Litt.  p.  159.  n.  4,  (o)  4  Bro.  P.  C.  p.  314.  Gwfllim,  p. 

and  Hard*  236.    1  Freem.  303,  there  736. 

cited.  (r)  Vid.  Lygoa  and  Strutt,  8  Anatr. 

(a)  Vid.  8  Atk.  136*  8  P.  Won,  601.  Baker  and  Athil),  8  Anatr.  493. 
463.    Darleton  r.  Brightwe!]. 
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Jurisdiction  never  ousts  the  Jurisdiction  of  Westminster  Hall, 
without  special  Words  (s). 

*  The  right  of  a  Court  of  Equity  to  decree  an  Account  [*107 
and  payment  of  Tithes,  at  the  suit  of  a  Person  claiming  such 
Tithes,  must,  as  before  observed,  be  grounded  on  a  clear,  un- 
questionable, legal  right  to  Tithes  in  the  Plaintiff,  or  in  some 
person  in  Trust  for  him  ;  the  right  to  the  Account  being  merely 
consequential  to  the  legal  right  to  the  Tithes  (i) :  and  Courts  of 
Equity  hare  therefore  constantly  made  a  distinction  between 
those  cases  in  which  the  Title  of  Plaintiff  to  the  Tithes  claimed 
is  not  generally  disputed ;  as,  where  it  is  objected  only  that  the 
Lands  from  which  they  are  claimed  are  exempt,  or  discharged 
from  payment  of  Tithes ;  or,  that  the  Tithes  claimed  are  not 
payable  in  kind,  but  are  to  be  satisfied  in  some  other  manner, 
as  by  payment  of  a  modus,  or  composition  real ;  and  those 
eases,  in  which  the  Title  to  the  Tithes  claimed  is  denied  to  the 
Plaintiff  and  a  Title  is  set  up  in  another  Person.  In  the  first 
description  of  cases,  the  Defendant  claiming  the  benefit  of  an 
exemption  or  discharge,  or  of  a  modus,  or  real  composition, 
acknowledges  the  original  Title  of  the  Plaintiff,  as  alleged  by 
him,  but  qualifies  that  Title  either  by  an  absolute  discharge  from 
payment  Qf  the  Tithes  demanded,  or  by  a  right  to  satisfy  that 
demand  otherwise  than  by  payment  of  the  Tithes  in  kind.  In 
the  second  description  of  cases,  the  existence  of  that  Title  to 
the  Tithes  in  question,  which  the  Plaintiff  claims,  is  absolutely 
and  totally  denied,  and  it  is  objected,  that  the  Title  is  in  some 
other  Person  :  and  in  these  cases,  if  the  Person  in  whom  the 
Tide  is  thus  Mated,  *hashad  pernancy  of  the  Tithes  [*I08 
claimed,  the  Bill  is  in  effect  an  ejectment  Bill,  and  is  to  be 
treated  like  other  Bids  in  Equity,  which  may  be  termed  Eject- 
ment Bills,  in  regard  to  which,  the  ordinary  practice  is,  not  to 
make  any  decree  whatever  except  for  the  purpose  of  assisting 
the  Trial  of  the  Title  at  Law,  where  such  assistance  is  neces- 
sary (a). 

If  a  Rector,  Impropriator,  or  Vicar,  file  a  Bill  for  Tithes,  they 
must  waive  all  penalties  and  forfeitures  (x)  under  the  Statute  (y), 
for  otherwise  the  Defendant  would  not  be  bound  to  answer ; 
but  in  a  Bill  for  the  single  value  of  Tithes  it  is  not  necessary  ex. 
pressly  to  wave  the  treble  value  (*),  thq  paying  of  the  single 
value  being  considered  as  a  waver  of  the  penalties.    A  waver 

(«)  Hart.  116.  ISO.    Ktoastoa  ted  and  see  7  Bro.  P.  0. 110,  ill.    Tom- 

Miltar,  t  Dfck.  773 ;  sad  Warden  ted  tins'  Edition. 

Miter  Omw  of  Si  Paul's  ?.  Cricket,  («)  VkL  Genoa*  v.  Barnard,  7  Bro. 

*  Fee.  jus.  5*3;  and  rid.  Warden,  fcc  P.  C.    110,  m,   Tomlina'  Edition; 

of  St  Paul's  ?.  Morris,  S  Vat.  155 ;  GwUUm'i  Tithe  Cases,  p.  1470. 

a*4  Aatiobasaad  East  India  Cosseeny,  (*)  1  Vera.  SO. 

13V«.&  (f)  S  and  3  Edw.  6. 

(0  Starts  ▼.  Baker,  SVes.  Jan.  S88;  (s)  Wools  ?.  Walls?,  1  Anstr.  100: 

and  sea  Foxtcaft  t.  Paris,  6  Ves.  S3*  ?  and  tee  Bunb.  193* 
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in  Equity  is  no  bar  at  Law,  but  only  a  ground  for  the  interposi- 
tion of  a  Court  of  Equity,  which  would  grant  an  Injunction 
against  suing  for  the  penalty,  as  well  upon  an  implied,  as  upon 
an  express,  waver  (a).  (1) 


*109]  *CHAP.  IIL 

FRAUD. 

Until  the  abolition  of  the  Court  of  Star-Chamber,  by  Stat- 
ute, (16  Car.  I.  c.  10)  the  Chancellor  does  not  appear  to  have 
exercised  any  very  extensive  jurisdiction  in  cases  of  Fraud.  In 
that  Court  the  plaintiff  was  not  only  relieved,  but  the  defendant 
was  jwmsJtai  for  his  fraudulent  conduct ;  so  that  recourse  was 
generally  had  there  in  cases  of  Fraud. 

When  it  is  considered,  what  a  variety  of  transactions  in  Civil 
matters  may  be  mixed  up  with  Fraud,  every  one  of  which 
Courts  of  Equity  have  a  power  of  sifting  to  the  bottom,  through 
the  oath  of  the  fraudulent  party,  and  of  relieving  against,  some 
conception  may  be  formed  of  the  very  extensive  nature  of  the 
Chancellor's  Jurisdiction  on  that  most  fruitful  head  of  Equity. 

Before  we  proceed  to  the  consideration  of  cases  founded  in 
actual  Fraud,*  it  is  proper  to  state  the  principles  that  have  been 
laid  down  with  a  view  to  prevent  Fraud.  The  doctrine  on  this 
subject  may  be  classed  under  the  following  heads; 

I.  Purchases  by  Trustees  and  others,  m  fiduciary  situations,  of 
Trust  Property. 

.    («)  1  Anstr.  100. 


(1)  1.  The  assignees  of  a  bankrupt  partner,  under  a  separate  commission,  are 
tenants  in  common  with  the  solrent  partner,  and  having  gained  possession  of  the 
partnership  funds,  the  solrent  partner  cannot  call  them  oat  of  their  hands,  or  com- 
pel them  to  account.  The  solvent  partner  is  entitled  only  to  his  share  of  the  sur- 
plus, after  the  payment  of  debts ;  and  besides,  the  assignees  have  higher  equities 
than  ordinary  tenants  in  common,  for  the  purpose  of  a  rateable  distribution  of  Uie 
joint  funds.    Murrey  v.  Jlfwrty,  5  Johns.  Ch.  Hep.  SO. 

8.  The  bona  fide  assignee  of  an  executor,  or  of  the  administrator  of  an  executor, 
cannot  be  called  to  an  account  by  legatees,  although  the  assets  may  be  traced  and 
identified.  Jbn/»er  v.  PettrsoU,  S  Johns.  Ch.  Rep.  578.  And  a  reference  to  a 
maiter  for  a  further  account  will  be  denied,  where  the  administrator  of  an  execu- 
tor, in  his  answer  to  a  bill  filed  by  the  legatees,  &c  of  the  testator,  for  an  account, 
sets  forth  an  account,  and  avers,  that  he  has  fully  administered,  and  distri- 
buted the  surplus ;  especially,  after  the  lapse  of  twelve  years.    lb. 

3.  If  an  executor  or  trustee  be  robbed  of  the  trust  money,  it  is  a  good  answer 
to  a  bill  for  an  account ;  and  if  the  executor  or  trustee  be  dead,  his  personal  re- 
presentative may  avail  himself  of  the  (act,  though  it  cannot  be  corroborated  by  the 
oath  of  him,  whom  he  represents.    Fwywi  v.  Coe,  1  Csjnes'  Gas*  in  Error,  96. 
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II.  Transactions  between  Attorney  and  Client. 

III.  Sales  or  Agreements  by  expectant  Heirs. 

IV.  Gifts  by  Ward  to  Guardian. 

V.  Injunctions. 

*VI  Bills  of  Peace.  [*110 

VII.  'Bills  of  Interpleader. 

VIII.  Bills  of  Certiorari. 

IX.  Bills  to  perpetuate  Testimony. 

X.  Bills  of  Discovery. 

XI.  Bills  Quia  Timet. 

XII.  Bills  for  the  delivery  up  of  Deeds,  or  for  securing  them,  or 
the  delivering  up  of  specific  Chattels. 

XIII.  Wis  for  apportionment  or  to  enforce  Contribution. 

XIV.  Bills  in  Cases  of  Dower  and  Partition. 

XV.  Bills  to  establish  a  Modus. 

XVI.  Bills  to  Marshal  Securities. 

* 

These  Subjects  will  be  considered  in  succession. 

I.  Purchases  by  Trustees  and  others,  in  fiduciary  situations  of 

Trust  Property. 

With  a  view  to  prevent  Fraud  (a),  a  trustee  is  not  permitted 
to  become  a  purchaser  from  himself,  of  part,  or  the  whole,  of 
the  Trust  Estate  (b)  ;  nor  can  the  Solicitor  of  a  Trustee  pur- 
chase the  Trust  Estate  (c).  Commissioners  (d),  Assignees  («), 
and  Solicitors  (/),  under  a  Commission  of  Bankruptcy,  whether 
bidding  for  themselves  or  others,  are  within  the  operation  of 
♦this  rule,  and  are  not  allowed  to  purchase  the  Bankrupt's  [Mil 
Estate.  So,  too,  a  Committee,  it  seems,  or  the  Keeper  of  a 
Lunatic  (g)  is  not  permitted  to  purchase  the  Lunatic's  Estate  ; 
nor  can  an  Executor  purchase  his  Testator's  Effects  (h). 
Governors  of  a  Charity,  for  the  same  reason,  are  not  allowed  to 
take  leases  of  the  Charity  Lands  (t)  ;  and  the  rule  is  applied  as 
between  Principal  and  Steward  (k),  and  also  to  an  Agent  (I)  ; 
and  as  it  seems  in  alienations  between  Mortgagor  and  Mort- 

(«)  Lister  ▼.  Lister,  6  Ves.  632.  Ex  parte  Bennett,  10  Yes.  381.  Ex  parte 

(6)  Herne  ▼.  Meeres,  1  Vcrn.  465.  Reynolds,  5  Tea.  707. 
AjWfe  t.  Murray,  9  Ark.  59.    Ex  parte        (/)  Ex  parte  Bennett,  10  Yes.  381, 

Bennett,  10  Yes.  3.    Coles  ▼.  Treco-  and  see  12  Yes.  372. 
thick,  9  Yea*  234.    Morse  t.  Royal,  12        (*)  Wright  v.  Prond,  13  Yes.  156. 
Yes.  372.  (I)    Borden  t.   Burden,    1  Yes.  & 

(e)  Downes  r.  Graxebrook,  3  Merir.  Bea.  170.    Hall  t.  Hailet,  1  Cox  134. 
900 ;  and  White  ▼.  Fossil,  before  Y.  C.        (t)  Attorney  General  ?.  Lord  Claren* 

Leaeu,  29  June  1918.  don.  17  Yes.  500. 

(d)  Ex  parte  Hughe*,  6  Yes.  617.        (ft)  Onnond  t.  Hutchinson,  13  Yet. 

Ex  parte  Morgan,  12  Yes.  6.    Ex  parte  47.     Beaumont  ▼.   Boultbee,  5  Ves* 

Bennett,  10  Yes.  3S1.  599. 

(<)    Ex  parte  Locey,  6  Yes.  627.        (I)  Lowther  t.  Lowther,  13  Yes.  96. 

York  Buildings  Company  ▼.  Maekensie,  Watt  v.  Grove,  2  8ch.  &  Left.  401. 

8  Browne's  P.  C.  42,  Tftnjins's  Edit.  Crowe  ▼.  Ballard,  2  Cos.  253. 
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gagee  (m) ;  but  a  Mortgagee  may,  under  a  Decree,  or  a  Sale  in 
Bankruptcy,  buy  the  mortgaged  Estate,  and  in  the  latter  case, 
come  in  under  the  Commission  for  the  remainder  of  the  mort- 
gage Money  not  raised  by  the  Sale  (n),  provided  he  has  first 
obtained  an  order  for  leave  to  bid  at  such  Sale  (o).  A  Residuary 
Legatee  has  not  such  an  Interest  as  prevents  his  purchasing 
under  a  Decree  (p). 

Lord  Hardwicke,  in  Whelp  dale  and  Cookson,  determined  that  a 
Trustee  could  not  even  buy  at  a  Sale  by  Auction  (q)  ;  and  that 
decision  has  been  followed  (r). 

*\\Z]  *The  reason  why  Trustees  are  not  allowed  to  purchase 
the  Trust  Property,  seems  to  be,  because*  from  their  situation, 
and  the  knowledge  it  enables  them  to  acquire,  they  may  be  in- 
duced to  commit  a  Fraud  upon  their  Cestui  que  Trust.  Nor  is 
it  necessary,  for  the  purpose  of  invalidating  such  purchases,  to 
show,  (as  was  unnecessarily  (*)  done  in  a  great  case  (*),)  that 
the  Trustee  has  made  an  advantageous  purchase  (u),  or  that 
there  was  Fraud  (x) .  Lord  Roelyth  it  seems,  was  of  a  differ- 
ent opinion  (y)  ;  but  according  to  the  more  recent  cases,  whe- 
ther the  Bargain  be  advantageous  or  not,  the  Sale  is,  in  every 
instance,  bad,  for  if  a  Trustee  can  buy  in  an  honest  oase,  he 
may  in  a  case  having  that  appearance,  but  which,  from  the  in- 
firmity of  human  testimony,  may  be  grossly  otherwise  (z).  So 
very  jealous  is  the  Court  of  a  Trustee  taking  advantage  of  bis 
situation  to  benefit  himself,  that  it  has  been  held,  that  a  Trustee 
could  not  even  purchase,  for  his  own  benefit,  Property  which 
the  owner  refused  to  sell  to  the  Cestui  que  Trust  (a) ;  nor 
could  the  CesHA  que  Trust,  it  seems,  under  such  circumstances, 
insist  on  having  the  Lease  (6). 

*  1 1 3]  *  If  on  a  purchase  by  a  Trustee  it  is  found  to  be  for  the 
benefit  of  an  Infant  Cestui  que  Trust  that  die  Purchaser  should 
be  held  to  his  Purchase,  it  will  not  be  set  aside  (c). 

(«)  See  Webb  ▼.  Rorke,  2  Sch.  St  is   indeed  ohserred   by   Lord,  Eldon 

left.  f?3.      Qubbias  v.  Creed,  ibid,  in  Dowoes  t.    Grassbreok,  8  Mem, 

31S.  207, 8. 

(n)  Anon.  MS.  1816-  •  (*)  See  Ex  parte  Lacey,  9  Bro.  C. 

(©)  Ex  parte  Marsh,  1  Madd.  Rep.  C.  627. 

14&  (0  Fox  against  Macreath,  S  Bro.  C. 

(p)  Hooper  v.  Goodwin,  Coop*  95.  C.  400.  8.  C.  2  Cox  320. 

(q)  l  Vei.  9 ;  and  lee  Decree  in  that  («)  Ex  parte  Bennett,  10  Yes.  593. 

case  in  5  Yes.  jun.  682;  and  in  Belt's  (*)  Whelpdale  ▼.  Cookson,  1  Yee.  9* 

Supp.  to  Vesey,  p.  8.  (y)  See  10  Yee.  33&  396 ;  and  Ex> 

(r)  Lister   t.  Lister,  6   Yes.    631.  parte  Lacey,  6  Yes.  627. 

Sanderson  ▼.  Walker,   13   Yes.    602.  (s)  Ex  parte  Bennett,  10  Yes.  385. 

I*  ex  parte  Bennett,  10  Yes.  393,  Lord  (a)  lb.  395;  and  see  Brewett  ▼.  Mfl- 

Eldon  is  reported  to  have  said  that  Lord  lett,  7  Bro.  P.  C.  367.    Tosjlins's  Edit. 

Haidvicke,  in  Whelpdale  and  Cookson,  and  Anneeley  ?.  Dixon,  ib.  213. 

"intimated  an  opinion  that  a  Trustee  (*)  See  the  ease,  1  Scav  &  Ufr.  p. 

might  buy  ata  Sale  by  Auction  \n  but  in  131. 

this  he  most  ham  been  mis-raported,  (c)   Sanderson  v.  Walker,  13  Yes. 

because  Lord  Hardwicke  in  that  ease  693.    Lister  ?.  Lister,  6  Yes.  $31. 
expressly   decided  he  could  not,  as' 
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Bat  though  the  rule  be  that  a  Trustee  cannot  purchase  frpm 
himself,  he  is  allowed  to  purchase  from  his  Cestui  que  Trust, 
provided  there  is  a  distinct  and  clear  contract,  ascertained  to  be 
such,  after  a  jealous  and  scrupulous  examination  of  all  the  cir- 
cumstances,' and  there  is  no  Fraud,  no  concealment,  no  advan- 
tage taken  by  the  Trustee  of  information  acquired  by  him  in  the 
character  of  Trustee '(d). 

If  an  Estate  be  vested  in  Trustees  for  Sale  for  the  benefit  of 
an  Infant,  and  the  Trustee  is  desirous  of  becoming  a  Purchaser, 
he  may  file  a  bill  for  the  purpose  of  carrying  the  Trust  into  exe- 
cution, under  the  direction  of  the  Court,  and  upon  the  Sale  ap- 
ply to  the  Court  for  leave  to  become  the  Purchaser,  upon  offer- 
ing to  give  more  than  any  other  person  (e). 

It  has  been  held  that  an  Auctioneer  may  buy  property  he  is 
employed  to  sell  (/)»  but  this  doctrine  seems  questionable  {g\. 

An  Attorney  is  not  permitted  to  purchase  any  thing  in  litiga- 
tion, of  which  litigation  he  has  the  'management  (A) ;  and  [•  1 14 
if  employed  as  an  agent  to  purchase  for  another,  he  cannot  buy 
for  himself  until  his  office  of  attorney  is  ended  (i).  In  all  these 
cases  the  Property  is  again  put  up  to  Sale  at  the  risk  of  the  Per- 
sons who  have  improperly  purchased  it  (fc). 

Laches  will  have  effect  in  the  Cases  we  have  been  treating 
upon ;  for  if  a  Trustee  has  bought  the  Trust  Estate  and  remains 
in  possession  a  length  of  time  as  absolute  owner,  without  im- 
peachment of  his  purchase,  the  Laches  of  the  Cestui  que  Trust 
wiO  materially  affect  his  Title  to  relief  (Z).  Where  several  Trus- 
tees have  purchased  the  Trust  Estate,  and  a  Bill  is  filed  to  set 
such  Sale  aside,  all  the  Trustees  or  their  representatives,  must 
be  Parties,  because  they  are  liable  to  costs  (m). 

II.  Transactions  between  Attorneys  and  Clients. 

From  many  cases  it  appears  that  Attorneys  are  not  allowed  to 
deal  with  their  clients  upon  exactly  the  same  terms  upon  which 
men  at  large  may  deal  with  each  other  (n).  Transactions  liable 
to  no  objection  as  between  Man  and  Man,  have,  when  between 
Attorney  and  Client,  been  overturned,  on  account  of  the  danger 

(d)  Cofee  and  Trecothiek,  9  Vet.  946,  (ft)  Hall  r.  Hallet,  1  Cox  134. 

approved  by  Lord  Erikine,  in  Morse  and  (i)  8mitb  v.  Midgley  aad  others,  10 

RayvJ*  It  Yes.  373.    Foi  t.  Maereath,  Dec.  1804,  M8.  and  see  Reg.  Book.  Ann. 

tBro.CC.  400.    8.  C  9  Cos  390;  1804.  Lib.  B.  foi.  1904. 

tat  see  Banndenoa  ▼.  Walker,  13  Ves.  (k)  Litter  t.  Litter,  6  Vet.  633. 

COt.    Clark  t.  Bwaile,  t  £den  184.  (J)  Webb  v.  Rorke,  9  Seh.  *  Left; 

Ex  jane  Laeey,  6  Vet.  69fc    Dowaet  579.    Campbell  r.  Walker,  3  Vet.  67a 

r-  Qraeebrook,  3  Mew.  908.  Whichcote  r.  Lawrence,  3  Vet.  740 ; 

M  Campbell  v.  Walker,  5  Vet.  681.  bat  tee  Attorney  General  t.  Dudley, 

(/)  See  Prettage  t.  Langford,  men-  Coop.  146. 

tioaed  S  Wood.  Loci  448,  in  note.  (m)  White  v.  Pastel!,  before  V.  C. 

(g)  Lord  EMon  bat  expreaved  a  long  Leach,  99  Jane  1818. 

epiaioa  again*!  the  validity  of  such  a  (a)  Newman  v.  Payne,  9  Vet*  jan. 

Bale-     Anon.  15  Jan.  1804.  MS*  901. 
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from  the  influence  of  Attorneys  or  Counsel  over  Clients  while 
having  the  care  of  their  Property ;  and  whatever  mischief  may 
♦115]  arise  in  ^particular  cases,  the  Law,  with  the  view  of  pre- 
venting public  mischief,  says  they  shall  take  no  benefit  de- 
rived under  such  circumstances.  If  the  Relation  has  completely 
ceased,  if  the  influence  can  be  rationally  supposed  also  to  cease, 
a  Client  may  be  generous  to  his  Attorney  or  Counsel  as  to 
any  otherperson  (o). 

It  is  different  where  the  Attorney  is  also  a  Relation  of  the 
Client ;  and  the  Client,  from  motives  foreign  to  his  character  of 
Attorney,  and  from  a  view  to  prefer  him  to  other  Relations, 
makes  a  conveyance  to  the  Attorney,  for  in  such  case  it  will  be 
supported  (p). 

A  Client  may  make  a  voluntary  gift  to  his  Attorney  or  Agent 
(9),  and  if  unaffected  by  fraud,  misrepresentation  or  circumven- 
tion, it  cannot  be  set  a^ide  (rj  ;  (1)  but  in  such  cases,  third  per- 
sons ought,  from  motives  of  aelicacy  and  prudence,  to  be  called 
in ;  for  if  not,  a  suspicion  attaches  upon  the  transaction,  and  so 
much  so,  that  a  court  of  Equity  will  always  give  a  party  his 
costs,  where  such  a  transaction  is  inquired  into  by  proceedings 
in  Equity  (s). 

An  Attorney  may  purchase  of  his  Client,  but  in  such  case  the 
Attorney  to  support  his  purchase,  must  be  able  to  show  that  he 
paid  the  full  amount  he  could  have  obtained  from  any  other 
*116]  person  (t).  The  same  *Rule  prevails,  in  a  sale  by  an 
Attorney  to  his  Client  (u). 

A  Grant  of  Land  by  a  Client  to  his  Attorney,  pending  a  suit 
for  the"  Recovery  of  it,  is  forbidden  by  the  Common  Law  (ar) 
and  by  several  Statutes  (y).     So,  in  Equity,  if  an  Attorney  pen- 

(0)  Wells  and  Middleton,  1  Cox  112;        (0  Harris  t.  Treemenhere,  15  Ves. 

and  on  Appeal,  4  Bro.  P.  C  26.  246.  p.  42.  S.  C.  MS. 
Wood  v.  Downes,  18  Ves.  127.    Old-        (u)  Gibson  and  Jeyes,  6  Yes.  278. 
ham  v.  Hand,  3  Ves*  259  ;   and  see        (x)  Culpa  est  se  irtmiscere  ret  ad  se 

Bellew  ?.  Russell,  1  Ball  feBeatty,  104;  non  pertinenti,  and  pendente  lite  nihil 

and  see  what  is  said  in  Lord  Erskine  in  innoretur,  2  Inst.  203. 
Wright  v.  Proud,  13  Ves.  13S.  (j)  See  Westm.  1.  c  25.  Westm.  2.  c. 

(p)  Bellew  v.  Russell,  Ibid.  29;  and  28  Edw.   I.   c  11.    "These 

(q)  Vid  Waimesley  v.  Booth,  2  Atk.  Statutes,"  (says  Lord  Clare  in  Rennet 

30.  v.  Browne,  3  Ridgw.  Pari.  Cas.  499,) 

(r)   See  Cray  v.  Mansfield,  1  Ves.  "  very  much  to  the  injury  of  Society, 

279.    Oldham  ▼.  Hand,  2  Ves.  259.  have  fallen  so  much  into  disuse,  that  I 

549.  believe  in  the  memory  of  man,  there  has 

(5)  Harris  v.  Treemenhere,  13  Ves.  not  been  an  instance  in  which  they  hare 

S.  40,  S.  C  MS.  and  see  Huguenin  and  been  executed  according  to  the  Letter, 

iasely,  14  Ves.  300 ;  Gibson  v.  Jeyes,  In    my    judgment,   their   disuse    has 

6  Ves.  277.  been  essentially  injurious  to  Society, 

(1)  A  conveyance  by  a  client  to  his  attorney  and  scrivener,  for  the  consideration 
of  affection  and  friendship,  and  also  a  sum  of  money,  but  less  than  one  third  of 
the  value  of  the  land,  will  not  be  set  aside,  there  being  00  evidence  of  imbecility 
in  the  grantor,  or  of  fraud  or  imposition  on  the  part  of  the  grantee ;  nor  of  that 
relationship  between  the  parties  which  might  excite  a  suspicion  of  undue  influence. 
Wendell  r«  P«n  Retutdber,  1  Johns.  Ch*  Rep.  344. 
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dmte  Kte,  or  whilst  he  is  doing  business  for  his  Client,  prevails 
upon  him  to  give  a  Security,  or  to  agree  to  an  exorbitant  reward, 
the  Court  will  interfere  (z)  ;  for  no  attorney  can  take  any  thing 
for  his  own  benefit  pending  the  suit,  save  his  demand  (a).  As  a 
Guardian  cannot  take  any  thing  from  his  Ward  pending  the 
Guardianship,  or  at  the  close  of  it,  or  at  any  period,  until  his  in- 
fluence has  ceased  to  exist ;  so  the  obligation  upon  an  Attorney 
to  refrain  from  taking  an  extraordinary  benefit  is  at  least  as 
strong  (6) :  nor  will  a  subsequent  act  be  considered  as  a  confir- 
mation of  the  transaction,  unless  it  be  separate  and  detached 
and  not  done  under  the  force,  pressure  and  influence  of  the  for* 
mer  transaction  (c). 

In  a  case  where  a  Client  had  given  an  Attorney  a  Bond  or 
Mortgage  to  secure  the  payment  of  what  *was  charged  [*117 
to  be  due  to  him  on  account  of  &  Law  Suit,  the  Court  relieved 
the  Client,  and  ordered  the  Bill  to  be  taxed  on  the  ground  of 
the  great  power  and  influence  that  an  Attorney  has  over  his 
Client  (<*). 

There  are  cases  where  under  the  circumstances  the  Court 
has  ordered  the  taxation  of  an  Attorney's  Bill  after  eight  (e),  se- 
venteen (/}',  and  twenty-one  years,  and  an  actual  Security  given ; 
and  even  after  a  security  given  and  payment  (g),  if  the  Client 
can  point  out  in  the  Bill  gross  errors  and  charges  amounting  to 
imposition  and  fraud,  he  will  be  relieved  (k).  The  Rule,  how- 
ever,  must  not,  for  the  sake  of  Clients,  be  carried  too  far,  and 
so  as  to  prevent  professional  Gentlemen  undertaking  and  carry- 
ing on  long  and  expensive  suits.  Every  case,  therefore,  is  con- 
sidered upon  its  own  circumstances,  and  a  temperate  and  just  • 
consideration  applied  to  each  case  (i) ;  and  where  nothing 
appears  but  a  trifling  inaccuracy,  the  court  will  not  set  aside  a 
security  though  given  by  the  Client  while  the  business  was  de- 
pending (A). 

III.  Sales  by  expectant  Heirs. 

Sales  by  expectant  Heirs  are,  with  a  view  to  prevent  Fraud, 
considered  in  a  different  light  from  Sales  by  other  persons.     Th$ 

and  1  should  wish  to  see  some  pub-  Ves.  aod  Bea.  176.    See  also  Newman 

lie  example*  of   Meo    prosecuted    to  ▼.  Payne,  2  Ves.  Jon.  199.  8.  C.  4  Bro. 

Justice  for  breach  of  these  most  salutary  C.  C.  350;  and  Lewis  aod  Moron.  3 

I*wa.*  Anstr.  769. 

(?)    Saenaenon  t.    Glass ;    2   Atk.        (e)  Aubrey  v.  Popkin,  1  Dick.  430. 
***    mm9  (/)  Drapers  Company  r.  Davis.  2 

(«)  Wood  and  Downes,  18  Yes.  120.  Atk.  295. 
'Wells  and  Middleton,  4  Bro.  P.  C.  26.        (g)  See  Cook  v.  Settree,  1  Ves.  & 

945.  Bea.  127. 

(•)  18  Fee.  127.  (A)  Gooke  y.  Settree,  1  Ves.  &  Bea. 

(e)  Ibid.  198;  and  see  2  Seh.  fc  Lefr.  127 ;  and  see  Langstaffe  ▼•  Taylor,  14 

+**•  Ves.  262.  J 

id)  Waimesley  t.  Booth,  2  Atk.  30 ;        (t)  Ibid, 
■parofed  m  Plenderpleath  r.  Frazer,  3       (*)  Ibid.  p.  126,  &c. 
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*  1 18]  Heir  of  a  Family  dealing  for  *an  Expectancy  in  that  Fami]  j 
is  distinguished  from  ordinary  cases  ;  and  an  unconscionable  bar- 
gain made  with  him  is  looked  upon  as  oppressive,  and  pernicious 
in  principle,  and  therefore  to  be  repressed.  In  cases,  therefore, 
of  this  description,  as  in  cases  of  Marmge-Brokage  Bonds, 
Fraud  is  not  so  much  the  ground  of  relief  as  the  example  and 
pernicious  consequences  (I) ;  and  the  Court  relieves  upon  ge- 
neral principles  of  mischief  to  the  Public,  without  requiring  par- 
ticular evidence  of  actual  imposition  (m) ;  Lord  Nottingham 
seems,  in  one  such  case,  to  have  denied  relief;  but  Lord  Jef- 
jerks,  on  a  rehearing,  reversed  his  decision  (it)  :  and  his  decree 
being  considered  as  just,  and  discouraging  a  growing  practice  of 
"  devouring  an  hair,99  to  use  Lord  Cowper's  expression,  no  attempt 
was  made  in  Parliament  to  reverse  it  (o).  In  another  case,  bow- 
ever,  Lord  Nottingham  seems  to  have  agreed  with  the  doctrine 
of  Lord  Jefferies  (p).  On  these  principles,  where  a  Son.  who 
after  his  Father's  death  was  a  remainder-man  in  Tail,  sold  his 
remainder  at  an  under  rate,  it  was  set  aside  (q) .  An  expectancy 
may  be  sold,  provided  it  is  fairly  sold  (r) ;  but  the  Court  in  f a- 
*H9]  Your  of  *young  Heirs,  says*  the  Vendee  shall  show  that 
the  Bargain  was  a  fair  one  (*).  With  respect  to  the  term 
young  Heirs  so  frequent  in  cases  of  this  description,  Lord  Eldon 
observed,  "  I  have  found  it  difficult  to  say  what  is  the  age  when 
a  man  shall  cease  to  be  protected  by  the  policy  of  the  Court,  as 
to  dealing  with  Expectancies.  Why  protect  a  person  of  twenty- 
three,  and  not  a  person  of  twenty-five,  or  more,  if  the  circum- 
stances of  distress  are  such  as  to  enfeeble  the  mind  of  the  per- 
son who  deals  ?  If  a  person  is  in  distress,  and  has  dealt  for  his 
Expectancy,  and  paid  two  for  one,  and  no  confirmation,  the  Au- 
thorities show  the  Court  has  always  interfered,  and  sifted  the 
transaction  (t)"  (1)  • 

« 

(l)  Gwynne  t.  Heaton,  1  Bro.  C-  C.  Cox  80,  where  the  odd  fate  of  this  case 

10 ;  and  aee  Brook  t.  Gaily,  2  Atk.  35.  is  stated. 

Barnardiston  t.  Lingood,  2  Atk.  13ft.  (g)  Twisleton  ▼.  Griffith,  1  P.  Was. 

Oole  ▼.  Gibbons,  S  P.  Wins.  293.    Ba-  310 ;   and  see  Wiseman  r.  Betke,  2 

con's  Tracts,  278,  9.  Yarn.    121,  where   a   Nephew,    near 

(m)  Walmesley  v.  Booth,  2  Atk.  28,  forty  years  eld,  was    the  remainder- 

99*  man. 

(n)  Berney  ▼.  Pitt,  2  Vera.  14.  (r)  Nott  r.  Hill,  1  Vera.  167.  8.  C. 

(0)  Twistleton  t.  Griffith,  1  P.  Wms.  2  Chan.  Rep.  120;  Barney  v.  Beaks, 
311,  312.  lb.  136.    Batty  ▼.  Lloyd,  1  Vera.  141. 

(p)  Nott  t.  Hill,  1  Vera.  168,  S.  0.  («)   See  what  is  said  in  Coles  and 

2  Chan.  Cas.  120,  dismissed  on  a  re-  Trecothick,  9  Ves.  246.  and  in  Bvams 

searing  by  Lord  Keeper  North ;  bat  and  Cheshire,  MS. 

Lord    Nottingham's    decree    affirmed  (l)  Evans  v.   Cheshire,  1803,  M8. 

on  a  re-hearing  by  Lord  Jefferies,  2  and  see  Dariey  ▼.  Singleton,  1  Wight. 

Vera*  27.      See  Day  ?.  Newman,  2  25. 

(1)  And  so  relief  will  be  granted  not  only  to  young  few*  who  sell  their  ex- 
pectancies, but  to  all  such  as  are  weak,  illiterate  or  necessitous,  or  not  perfectly 
conusant  of  their  rights,  whether  they  sell  their  expectancies  or  absolute  estates  ; 
especially,  where  the  purchaser  is  intelligent  and  acute,  and  avails  himself  of  his 
superior  discernment  in  an  unreasonable  manner.    Bvtttt  ▼.  flssJfcetf,  4  Dee.  697. 
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Wherever  in  these  cases,  tbe  bargain  is  set  aside,  though  for 
fraud,  the  Defendant  must  pay  what  was  really  lent,  and  in  some 
cases  Interest  has  been  given  («),  in  others  it  has  not  (a?). 

Inadequacy  of  Consideration  between  persons  who  stand  upon 
a  precisely  equal  footing,  is  in  Courts  of  Equity  of  no  account, 
unless  from  its  grossness  it  is  of  itself  evidence  of  Fraud  ;  but 
io  regard  to  expectant  Heirs,  (or  as  it  *eerus,  any  one  dealing  with 
another  for  an  expectancy)  any  thing  that  can  substantially  be 
considered  as  inadequacy  is  a  ground  for  setting  aside  the  con- 
tract (y) ;  and  in  *such  case  the  conveyance  is  set  aside  [*120 
on  payment  of  Principal,  Interest,  and  Costs,  the  defendant 
being  considered  as  a  Mortgagee  (2). 

The  tendency  of  these  determinations  to  render  all  Bargains 
with  expectant  Heirs  very  insecure,  if  not  impracticable,  seems 
not  to  have  been  considered  as  operating  to  prevent  its  adoption 
and  establishment;  but,  on  the  contrary,  some  Judges  h$ve 
avowed  that  probable  consequence,  as  being  to  them  a  recom- 
mendation of  the  Doctrine  (a). 

In  most  of  these  cases,  deceit  and  illusion  on  third  persons, 
not  parties,  nor  privy  to  the  fraudulent  Agreement,  have  con- 
cnrred  ;  the  Father,  Ancestor,  or  Relation,  from  whom  was  the 
expectation  of  the  Estate,  has  been  kept  in  the  dark,  and  the 
Heir  or  Expectant  has  been  kept  from  disclosing  his  circum- 
stances, and  resorting  to  them  for  advice  which  might  have 
tended  to  his  relief  and  reformation.  This  misleads  the  Ances- 
tor, who  has  been  seduced  to  leave  his  Estate,  not  to  his  Heir  or 
Family,  bat  to  a  set  of  artful  persons  who  have  divided  the  spoil 
beforehand  (6). 

If,  however,  a  Reversionary  Interest  be  sold  by  Auction,  the 
Purchaser  is  not  bound  to  show  that  he  has  given  the  full 
value  (c). 

It  has  also  been  determined  that,  if  Tradesmen,  on  various 
occasions,  impose  upon  an  expectant  Heir,  by  selling  at  extrava- 
gant prices,  a  Court  of  Equity  will  relieve :  but  it  might  be 
otherwise  if  there  were  only  *a  single  instance  of  a  pur-  [*I21 
chase  (4).  In  some  of  the  cases,  a  distinction  has  been  taken 
where  the  Heir  has  no  maintenance  from  his  Father,  and  is 
tamed  oat  upon  unreasonable  displeasure  taken  by  the  Father  ; 

(a)  As  in  1  Ch.  876.  515. 

(»)  A*  in   Bill  ?.  Price,  1  Vera.        (b)  Chesterfield  and  Janssen,  9  Ves. 

467.  157. 

(jr)  Peacock  v.  Evans,  16  Ves.  512.        (c)  Shelly  ▼.  Nash,  3  Madd.  Rep. 

Gowtand  and  De  Paris,  17  Ves.  80.  832. 

Is  this  latter  cast   the    Father   was        (d)  See  Bill  ▼.  Price,  1  Vera.  467. 

dead,  so  that  in  fact  be  was  not  an  e»*  Lamplugh  v.  Smith,  8  Vera  77.    Whit- 

ftsclaaJMr.  tey  ▼.  Price,  8  Vera.  78.    Brooke  t. 

•(s)  See  Gowiand  and  De  Faria,  17  Galley,  8  Atk.  35.    Freeman  ▼.  Bishop, 

Ves.  83.    Bowes  ▼.  Heaps,  3  Ves.  k.  8  Atk.  39.    S.  C-  in  Grounds  aad  Rodi- 

■av  117.  menta,  &€•  p.  278,  9. 

(•)  Peacock  ▼•  Erans,  16  Ves.  614, 
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in  which  case,  if  the  Bargain  is  not  excessively  beyond  the  pro- 
portion of  insurances  for  such  risks,  such  Bargain  is  allowed  to 
stand,  because  it  is  not  to  supply  the  luxury  and  prodigality  of 
the  Heir,  but  to  keep  biro  from  starving ;  and  since  the  seller 
would  have  lost  bis  money  in  case  the  Heir  had  died  during  the 
life  of  the  Father,  he  ought  to  have  a  proportionable  benefit  for 
such  hazard  (e).  The  Court  in  relieving  an  Heir  does  not  con- 
.  aider  whether  the  Estate  in  expectancy  comes  to  him  as  heir  to 
his  father,  and  by  descent,  or  from  any  other  relation ;  but  the 
rule  which  directs  in  such  case  is  the  necessity  that  young  Heirs 
are  in,  for  the  most  part,  which  naturally  lays  them  open  to  im- 
positions of  this  kind.  Where  an  extravagant  price  is  charged  for 
goods  sold,  and  a  mortgage  is  taken  to  secure  it,  the  Heir  may 
be  relieved  so  far  as  it  stands  as  a  security  for  the  unjust  gain  ; 
but  after  it  is  determined  upon  a  quantum  meruitt  what  was  the 
real  worth  of  the  goods,  the  mortgage  will  still  be  binding  upon 
the  Heir  for  so  much  as  is  found  by  the  verdict  (/). 

A  Poet  Obit  given  by  an  Expectant  Heir  has  been  held  bad  (g) ; 
*122]  and  certainly  he  who  takes  a  *Post  Obit  has  the  onus 
thrown  upon  him  of  proving  the  fairness  of  the  bargain  (A) ; 
whether  such  a  doctrine  was  wisely  laid  down  has  been  doubted, 
since  Usurers  are  thereby  incited  to  ensure  themselves  by  their 
terms  from  the  risk  of  the  interference  of  the  Court.  Montes- 
quiou  (i)  observes,  that,  "  Usury  increases  in  Mahometan  coun- 
tries in  proportion  to  the  severity  of  the  prohibition.  The  lend- 
er indemnifies  himself  for  the  danger  he  undergoes  of  suffering 
the  penalty."  If  on  the  death  of  the  person  upon  whose  decease 
the  Post  Obit  is  payable,  the  transaction  is,  without  imposition, 
confirmed,  it  cannot  be  set  aside ;  nor  can  relief  be  had,  except 
as  to  the  Penalty  (k) :  for  a  new  agreement  may  confirm  what 
was  at  first  a  doubtful  Bargain,  though  it  could  not  be  a  void 
one  (I);  but  if  the  confirmation  is  not  freely  given,  if  the  Party  be 
distressed,  or  under  the  influence  of  the  former  transaction,  or 
not  fully  apprized  of  his  rights  (n),  and  that  his  act  will  operate 
as  a  confirmation  (o),  it  is  not  an  effectual  confirmation  (p).  Con- 
firmations of  Deeds  are  looked  upon  with  jealousy.    Where  a 

(e)    Sir   Robert  Jason's   case,  Lex  t*  Gibbons,  3  P.  Wins.  894,  and  the 

Pretoria,  MS.    Nott  and  Hill,  2  Cb.  strong  case  mentioned  ibid,  in   note 

Cas.  190.     Barney  and  Blake,  ib.  136 ;  (*) 

and  see  1  Bro.  C  C*  10.  (n)  Dunbar  t-  Tredennick,  2  Ball  & 

(/)  Freeman  ▼•  Bishop,  8  Atk.  39.  Bea.  317.    Cann.  ▼.  Cann.,  1  P.  Wms. 

8*  C.  Barnard  15.  and  in  Grounds  and  783. 

Rudiments,  &c.  p.  878,  9.  (o)  Murray  t.  Palmer,  2  Sen.  &  Lefr. 

(g)  Varnee*s  Case,  8  Freem.  63*  486. 

(h)  E?ans  t.  Cheshire,  1803,  MS.  (p)  Crowe  •/.  Ballard,  1  Ves.  jun. 

Bowes    t.   Jacobs,    88   March    1808.  815.    8.  C.  3  Bro.  C.  C.  117,  and  8. 

MS.  C.  2   Cox   853  ;    and  see   Roche  xt 

(i)  Spirit  of  Laws,  B.  88.  Cb.  19.  O'Brien,   1   Ball  &   Beat.    339  ;  ml 

(k)  Chesterfield  ▼.  Janssen,  8  Ves.  Shirley    ▼.     Martin,     mentioned     by 

S.  a  1  Atk.  301.  Lord  Chancellor  in  1  Ball  &  Beetty, 

ft)  See  1  Atk*  354;  and  Me  Cole  355,6. 
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Post  Obit  was,  from  the  fear  of  an  Execution,  paid,  it  was  not 
considered  as  a  confirmation,  but  a  re-payment  compelled  (9). 

*If  a  Post  Obit  be  given,  and  the  Obligor  and  Obligee  [*123 
of  the  Bond  die,  as  well  as  the  person  on  whose  Life  it  was  given, 
and  the  Bond  has  been  assigned,  it  will  not  be  set  aside,  no  proof 
of  imposition  appearing  (r). 

The  6ame  protective  influence,  to  prevent  Fraud,  is  exercised 
in  the  case  of, 

IV.  Guardian  and  Ward. 

Where  a  Man  acts  as  Guardian,  or  Trustee  in  nature  of  a 
Guardian,  for  an  Infant,  a  Court  of  Equity  is  extremely  watch- 
ful to  prevent  such  person  taking  any  advantage  immediately 
upon  his  Ward  or  Cestui  que  trust  coming  of  age,  and  at  the 
time  of  settling  his  account,  or  delivering  up  the  Trust ;  because 
an  undue  advantage  may  be  taken  (*).  It  would  give  an  oppor- 
tunity, either  by  flattery,  or  by  force,  by  good  usage  unfairly 
meant,  or  bad  usage  imposed,  to  take  such  advantage :  and 
therefore  the  principle  of  the  Court  is  of  the  same  nature  with 
relief  in  Courts  of  Equity  on  the  head  of  public  utility,  as  in 
Bonds  obtained  from  young  Heirs,  and  Rewards  given  to  an  At- 
torney pending  a  Cause,  and  Marriage-Brokage  Bonds.  All  de- 
pend on  public  utility,  and  therefore  the  Court  will  not  suffer  it, 
though  perhaps,  in  a  particular  instance,  there  may  not  be  actual 
unfanmess  (/).  The  Rule  is,  in  some  cases,  productive  of  hard- 
ship; as  where  there  has  *been  great  trouble,  and  the  [*134 
Guardian  has  acted  fairly  and  honestly ;  but  Courts  of  Equity 
have  established  it  from  a  persuasion  of  its  utility,  and  on  neces* 
sity,  and  on  the  principle,  that  it  is  a  debt  of  humanity  that  one 
Man  owes  to  another,  as  every  Man  is  liable  to  be  in  the  same 
circumstances  (»).  If,  however,  the  Ward,  or  Cestui  que  trust, 
comes  of  age,  and  after  actually  being  put  into  possession  of  his 
Estate,  thinks  fit,  when  sui  juris  and  at  Liberty,  to  make  a  rea- 
sonable grant,  by  way  of  reward  for  care  and  trouble,  and  does 
this  with  his  eyes  open,  Courts  of  Equity  will  not  set  such  gift 
aside  ;  but  the  Court  will  not  permit  a  gift  at  the  very  time  of 
accounting  and  delivering  up  the  Estate,  making  that  the  terms  of 
doing  their  duty  (x). 

Conveyances  of  this  description  have  been  set  aside  not  only 
by  the  Ward  himself,  but  his  Representatives  (t/),  and  after  great 

(q)  Carwin  ▼.   MUner,  3  P.  Wins,  field,  1  Ym.  370.       Griffin  and  06 

993,  in  note,  and  approved  in  Roche  ▼.  Yeuille,  3  Wood-  Lect.  in  Appendix,  p. 

O'Brien,  1  Bell  fc  Beatty,  357.  18 ;  and  lee  what  is  said  in  Wright  and 

(r)  Hill  t.  CaUiord,  1  Yes.  193.  Proud,  13  Yes.  138,  and  in  Wood  and 

{$)  See  1  Ball  It  Beatty,  930.  Downes,  IS  Vet.  197.    South  t.  Moone, 

(I )  Hylton  t.  Hylton,  9  Ye*  p.  547.  MS.  Dawson  ▼.  Massey,  1  Bttt  &  Beat- 

(«)   Hylton  ?.  Hylton,  9  Yes.   p.  ty,  919. 
549.  (y)  9  Yes.  547. 

(x)  See  IbidL  p.  549.    Cray  t.  MajH- 
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length  of  time  (r).  On  these  principles,  where  a  Gift  of  Stock 
was  made  by  a  Ward  to  his  Guardian,  immediately  upon  his 
coming  ofJtgt*  and  before  his  Guardian  had  delivered  over  every 
thing  to  his  Ward,  the  Deed  of  Gift  was  decreed  to  be  delivered 
up  to  be  cancelled.  The  Guardian  insisted  that  the  Gift  to  him 
was  as  a  Reward  for  his  trouble  as  Guardian,  but  this  defence 
was  not  admitted  (a). 

*125]  *So,  where  a  Husband  before  his  Marriage  covenanted 
to  release  bis  Wife's  Guardian  of  all  accounts ;  this  was  held 
not  to  be  binding,  and  was  said  to  resemble  a  Marriage-Brokage 
Agreement  (6). 

In  like  manner,  a  voluntary  Grant  of  an  Annuity  by  a  Ward, 
a  year  after  he  was  of  age>  to  his  Guardian,  at  the  time  when  the 
Guardian  pretended  to  come  to  an  Account  and  deliver  up  the 
Estate  to  the  Plaintiff,  was  set  aside  (c). 

A  Guardian  has  not  been  allowed  to  purchase  an  encumbrance 
on  the  Estate  of  his  Ward  (d). 

V. 

Injunctions  are,  in  general,  granted  to  prevent  Fraud,  or  Injus- 
tice, and  may  therefore  be  classed  under  this  head  of  Equity. 

The  Jurisdiction  of  the  Court  as  to  Injunctions,  has  been  con- 
sidered as  a  most  useful  one ;  without  which,  the  benefit  of  an 
Equity  against  proceedings  at  Law  could  not  be  had;  but  as 
they  may  be  employed  to  delay  the  obtaining  justice  at  Law,  it 
has  been  thought  the  duty  of  the  Court  to  prevent,  as  much  as 
possible,  the  abuse  of  that  Jurisdiction  (e). 

All  Injunctions  are  discretionary,  and  granted  upon  the  cir- 
cumstances of  the  Case  (./).(!)  Ol  late  years  they  have  been  al- 
lowed much  more  liberally  than  formerly  (g). 

*1§6]  *An  Injunction^  however,  can  only  be  obtained  against 
a  Party  to  the  Suit  (h);  (2)  and  in  the  ordinary  case  of  an  Injunc- 
tion after  a  Decree,  in  the  absence  of  a  Creditor,  no  one  appear- 
ing for  him  as  Counsel,  frhich  might  make  a  difference,  it  seems, 
he  could  not  be  proceeded  against  for  a*  breach  of  the  Injunc- 
tion (i). 

(f )  Hatch  ▼.  Hatch,  0  Yes.  999.  S.  SO.    See  what  Lord  Bacon  says  of  de- 

C.  1  Smith's  Rep.  826.  lays  occasioned  by  Injunctions.     [4  roU 

(a)  Pierce  v.  Waring,  cit.  S  Yes.  547.  Bacon's  Works,  333,  foU  edit] 

549.  (/)  Potter  against  Chapman,  AmbL 

(6)  Duke  of  Hamilton  &  Ux.  ?.  Lord  9fc 

Mouun,  I  P.Wm«.  11&  (g)    Hanson  ▼.  Gardener,   7   Ve*. 

(c)  Hylton  v.  Hylton,  9  Ves.  647.  307. 

(<0  Henley  ▼.  — — .,  %  Cka.  Can.  (k)  Dawson  r.  Princess,  9  Aaatr. 

945.  591.   Oadd  t.  WorraU,  lb.  665/ 

(s)  Traitm  r.  Lord  Stafibrd,  9  Yea.  (i)  Itosoo  v.  Harris,  7  Yea.  967,  B. 


>f«>v«M»W< 


(1)  Vide  RobtrU  v.  jfjubrton,  9  Johns.  Ch.  Rep.  909. 
(9)  Vide  FetUnn  w.  FtUov>$,  4  John.  Oh.  Rep.  95. 
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An  Injunction  is  a  prohibitory  Writ,  specially  prayed  ibr,  by  a 
Bill,  in  which  the  Plaintiff's  Title  is  set  forth  (fc),  restraining  a 
Person  from  committing  or  doing  an  act,  other  than  mminoZ 
acts  (Z),  which  appears  to  be  against  Equity  or  Conscience  (m). 
The  Chancellor's  order  upon  a  Petition  in.  Bankruptcy  operates 
as  effectually  as  a  Writ  of  Injunction  upon  a  Bill  filed  (»).  U 
may  be  obtained  at  various  stages  of  a  Suit,  according  to  the  cirv 
cuoistances  of  the  case. 

If  the  Injunction  be  wanted  to  stay  waste,  or  other  Injuries  of 
or  equally  urgent  nature,  upon  the  filing  of  the  Bill,  and  an  Affi- 
davit, (the  Affidavit  even  of  a  party  convicted  of  perjury  is,  it 
seems,  sufficient  for  this  purpose  (o),)  verifying  the  urgency  and 
necessity  of  the  Case,  the  Court  will,  on  Motion  made  before  th$ 
service  of  the  Subpoena,  and  without  Notice  to  the  opposite  Par- 
ty 00,  or  if  in  the  Vacation,  or  between  *the  Seals,  on  a  Pc-  [*127 
tition  and  Affidavit,  and  Certificate  of  the  Bill  filed  (q),  grant  aa 
Injunction  immediately,  to  continue  till  the  defendant  has  put  in 
Ins  answer,  or  the  Court  shall  make  some  further  Order  concern- 
ing  it  When  the  answer  comes  in,  the  Defendant  may  stove  to 
dissolve  the  Injunction,  and  the  Court  will  on  such  Motion  order 
the  Injunction  to  stand  dissolved  at  a  short  day  fixed  by  the 
Court,  unless  cause  is  shown  to  the  contrary,  and  whether  it 
shall  then  be  dissolved  or  continued  till  the  hearing  of  the  causa 
is  on  such  day  determined  by  the  Court,  upon  Arguments  drawn 
from  considering  the  Answer  and  Affidavit  together ;  or  if  no 
caose  is  shown,  then,  upon  Motion,  and  an  Affidavit  of  the  due 
service  oi  the  Order,  the  order  for  dissolving  the  Injunction  will 
he  made  absolute ;  but  these  are  matters  of  Practice,  and  will 
be  more  fully  considered,  when  we  come  to  treat  of  the  Practice 
of  the  Court. 

An  Injunction  is,  under  circumstances,  proper,  and  may  be 
obtained,  in  the  following  cases ;— I .  To  stay  proceeding*  in  other 
Court*  as  in  the  Exchequer,  the  Spiritual  Court,  or  Court  of  M* 
msraky\  or  to  stay  proceedings  tn  a  Court  qf  Lane;  II.  Torettrain 
the  Infringement  of  Patents ;  III.  To  stay  Waste;  IV.  To  res  tram 
the  Sale  elf  Books,  Printed  Music,  or  Prints;  V.  To  restrain  As 
Negotiation  of  BUis  of  Exchange,  Motes,  ire.  or  the  Transfer  of 


{*)  Mitf.  Fleadfog,  p.  184.  (o)  See  Bowyer  t.  M.  Eroj,  1  Bell 

(Q  See  6  Mod.  IS.    If,  therefore,  a  *  Beatty,  SS4,  ft. 
Bill  Ib  brought  for  relief  against  *  pro-        (p)  Ae  Injunction  against  waste  will 

ceeding  at  Law  noon  a  criminal  prose-  be  granted,  though  the  defendant  ap- 

evtiva,  ma  em  Indictment,  or  Infoitmv  pear  the  day  before  the  motion.    AUer 

met,  or  a  Mandatory  Writ,  a*  a  Writ  of  v.  Jones,  15  Vee.  p.  Stft.    Perhaps  it 

Prohibition,  a  Mandamus,  or  any  Writ  might  be  different  where  be  had  appear* 

which  is  Mandatory  and  not  remedial,  ed  lone  enough  to  have  enabled  the 

the  Defendant  may  detent.    (Starr*  S8.  ptaiathf  to  gr?e  ootiee.    8ee  Ib. 
S  Ves.  398.  (e)  See  what  is  aald  In  Ktapton  ▼. 

(m)  Bacon's  Abr.  «48.  Ere,  8  Vet-  fc  Be*.  $51. 

(«)  1  Chrsftmn's  Bank  Law,  p.  S97. 
Sexton  t.  Davis,  1  Rose  79. 
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Stock;  VI.  To  prevent  the  commuting  of  Nuisances*  These  are 
the  principal  cases  in  which  Injunctions  are  granted ;  but  there 
*128]  are  others  in  which  they  are  "allowed,  not  classable  un- 
der those  heads,  but  which  will,  however,  be  considered :  1.  As 
to  an  Injunction  to  stay  Proceedings  in  other  Courts.  Where  two 
Courts  have  a  concurrent  Jurisdiction  of  the  same  thing,  that 
Court  is  entitled  to  retain  the  Suit  in  which  it  is  commenced,  and 
may  enjoin  any  other  Court  from  proceeding  in  the  Suit.  It  has, 
however,  been  decided  (r),  that  if  a  Bill  is  brought  in  the  Ex- 
chequer to  foreclose,  the  Defendant  may  file  a  BUI  in  the  Court 
of  Chancery  to  redeem,  and  that  a  Plea  of  the  former  Suit  can- 
not be  sustained.  It  may  be  true  that  such  Plea  is  bad ;  bat  the 
Court  of  Exchequer,  perhaps,  might  on  application  have  given 
the  Party  relief  by  means  oi  an  Injunction. 

So  in  those  Cases  in  which  the  Court  of  Chancery  and  the 
Spiritual  Courts  have  a  concurrent  Jurisdiction,  the  Court  of 
Chancery  will  not  (with  some  exceptions  that  will  presently  be 
mentioned,)  hinder  the  Spiritual  Court,  being  first  possessed  of 
the  Suk,  from  proceeding  in  it  (s). 

If  a  Suit  is  instituted  in  the  Spiritual  Court  for  Tithes,  and  a 
Modus  is  set  up  as  a  defence,  the  Court  of  Chancery  or  of  Ex- 
chequer, will  grant  an  Injunction  to  stay  proceedings  in  the 
Spiritual  Court  <t) ;  or,  a  Prohibition  may  be  obtained  on  appli- 
cation to  a  Court  of  Law  (u) .  But  if  a  Suit  is  there  -  instituted 
for  subtraction  of  Tithes,  and  the  Defendant  brings  a  Bill  to 
establish  a  Modus,  and  on  the  bare  suggestion  of  a  Modus,  moves 
*1S9]  for  an  *  Injunction  to  stay  the  proceedings  in  the  Eccle- 
siastical Court,  it  will  not  be  granted.  If,  indeed,  the  Modus 
pleaded,  is  admitted,  the  Ecclesiastical  Court  may  then  proceed 
upon  the  Modus ;  but  if  denied,  that  Court  cannot  proceed, 
propter  triationis  defectum  (u>) ;  but  where  a  Bill-  was  brought  in 
the  Ecclesiastical  Court  to  establish  Modustes,  some  ofuhichthe 
Defendant  admitted,  and  denied  the  rest  and  greatest  part,  the 
Court  of  Exchequer  granted  an  Injunction  (x).  So,  where  there 
have  been  mutual  accounts  of  different  matters  between  the  Par- 
son and  the  Parishioner,  Equity  will  restrain  by  Injunction  the 
Parson  from  proceeding  in  die  Ecclesiastical  Court  for  an  ac- 
count of  Tithes  (y). 

The  Court  of  Chancery  will,  on  a  Bill  filed,  grant  an  Injunc- 
tion to  the  Spiritual  Court,  to  stay  the  Husband's  proceedings  in 
that  Court  to  obtain  a  Legacy  given  to  his  W\fe ;  because  that 
Court  cannot  compel  the  Husband  to  make  an  adequate  Provi- 
sion Or  settlement  on  his  Wife,  as  the  Court  of  Chancery  will 

v  W  SS?  of  N«*buigh  v.  Wren,  1        (to)  Bonb.  176. 
'•"J* **°-  ^  (*)  Rotherbem  t.  Fenshaw,  3  Atk. 

(*)  Prec.  Ch.  546.  687. 

(!)  1  Fowler,  3U  ;  tee  Bunb.  176.  (y)  Anon.  83d  October,  1746y  MS. 

(u)  Freneb  ▼.  Trask,  io  Rut.  348. 
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ob%*  him  to  do,  bfefore  it  will  permit  him  to  receive  the  Le- 
gacy (z). 

Where  a  Suit  is  instituted  in  the  Spiritual  Court  for  an  Infant's 
Legacy,  by  a  Father,  the  Court  will  grant  an  Injunction,  because 
it  will  not  allow  the  money  of  an  Infant  to  come  into  the  Father's 
hands.  It  does  not  grant  the  Injunction  because  the  Spiritual 
*Cotirt  have  not  a  Jurisdiction  in  Legacies,  but  from  the  [*I30 
general  care  it  takes  of  Infants  (a). 

In  all  Cases  of  Legacies,  where  there  is  a  Trust,  or,  as  it  has 
been  said,  any  thing  in  the  nature  of  a  Trust,  the  Court  of  Chan- 
cery will  grant  an  Injunction,  Trusts  being  proper  only  for  the 
Cognizance  of  that  Court  (6). 

An  Injunction  to  stay  proceedings  in  the  Admiralty  Court,  in 
a  Suit  for  the  condemnation  oft  a  Ship,  on  the  ground  that  a  note 
had  been  obtained  by  duress  from  the  Captain,  acknowledging 
the  Right  of  capture,  has  been  refused,  as  the  Court  of  Admi- 
ralty has  sufficient  authority  to  investigate  the  circumstances  (c). 

An  Injunction  may,  on  proper  grounds,  be  obtained  to  stay 
proceedings  in  a  Court  of  Lav>  (1).     Such  Injunctions  issue  by 

a 

(z)  Tenfield  v.  Davenport,  Tot  114  ;  (a)  Rotherhnm  ▼.  Fanshaw, .  3  Atk. 

Nicholas  v.  Nicholas,  free.  Ch.  M3 ;  629. 

see  also  Meal  t.  Meal,  1  Dick.  373;  (6)  Anon.   1  Atk.  491  ;   see.  also  1 

Blount  v.  Bestlaod,  6  Vea.  517.    Anon.  Dick.  98.    Stonehouse  ▼.  Stonehouse,  2 

1  Atk.  491.    Jewson  v.  Moubon,  2  Atk.  Dick.  769.    Smith  and  Kempson. 

420.  (c)  Adoo.  3  Atk.  35Q. 

(1)  And  a  court  of  chancery  will  not  grant  an  injunction  to  stay  proceedings  at 
law  on  a  negotiable  promissory  note,  the  consideration  of  which  is  illegal:  As 
where  the  vendee  of  a  pretended  title  to  lands,  gave  his  notes  to  the  *eaq>r,  for 
the  purchase  money ;  for,  in  sach  case,  the  parties  being  in  pan  delicto,  they  will 
he  left  to  pursue  their  remedies,  if  any,  at  law.  Wood/worth  v.  Jones,  on  appeal, 
£  Johns-  Cat.  417.  *      ,  ' 

So,  an  injunction  will  not  he  granted  to  stay  proceedings,  in  cases  where  the 
party  may  hare  adequate  remedy  at  law  :  Thus,  an  application  to  stay  a  sale  un- 
der an  execution,  on  the  ground  that  the  judgment  has  been  satisfied,  will  be  de- 
nied; for  the  sale  may  be  stopped  by  an  order  of  the  judge.  Lansing  v.  Edd§f  1 
John*.  Gh.  Hep.  49.  Nor  will  it  be  granted,  after  judgment,  on  a  bill  charging 
usury,  and  seeking  a  discovery,  and  a  return  of  the  excess  beyond  the  lawful  in- 
terest, for  the  usury  would  have  been  a  good  defence  at  law.  Ibid.  Nor  will  it  be 
granted  to  stay  proceedings  on  an  usurious  contract,  on  a  bill  for  discovery,  unless 
the  plaintiff  offers,  or  brings  into  court,  the  money  actually  lent,  with  lawful  in- 
terest. Rogers  v.  Ratkbun,  l  Johns.  Ch.  Rep.  367.  Tupper  v.  PowdL  1  Johns. 
Ch-  Rep-  439. 

And  generally*  where  a  defendant,  in  an  action  at  law,  has  not  used  due  diii- 
gence  in  preparing  his  defence,  or  in  applying  for  a  discovery,  he  cannot,  after  ver- 
dict, obtain  the  aid  of  the  court  to  stay  proceedings  at  law,  or  to  have  a  new  trial. 
Barker  v.  Elksns,  1  Johns.  Ch.  Rep.  465.  Dodge  v.  Strong,  2  Johns.  Ch.  Rep. 
226. 

fe  such  eases,  the  rule  In  chancery  is,  not  to  relieve  against  a  judgment  at  law, 
on  the  ground  of  its  being  against  equity,  unless  the  defendant  was  ignorant  of 
the  fact  in  question,  pending  the  suit,  or  unless  it  could  not  have  been  received  as 
n  defence.  leasing  v.  Eddy,  1  Johns.  Ch.  Rep.  61.  Simpson  v.  Hart,  1  Johns. 
Oh.  Rap.  98.  Foster  ▼.  Wood,  6  Johns.  Ch.  Rep.  87. 
Nor  will  chancery  review  the  -determinations  of  courts  of  mw,  in  relation  to 
***  properly  within  their  jurisdiction.  Thus,  where  a  summary  application 
*,  in  the  Ant  instance,  to  a  court  of  law,  for  a  set-off  of  judgments,  which 
was  deafen*  the  court  of  chancery  refused  to  sustain  a  bid  for  an  injunction  and 
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the  order  and  under  the  Semi  of  the  Court,  not  on  accoant  of 
any  Supremacy  which  the  Court  assumes  over  a  Court  of  Law, 
but  in  respect  of  its  Jurisdiction  in  a  Court  of  Equity  by  which 
it  controls  the  Party  and  not  the  Court,  from  proceeding  at 
Law  (d).  The  Court  of  Chancery  in  these  cases  admits  the 
Jurisdiction  of  the  Court  of  Common  Law  ;  and  the  ground  on 
which  it  issues  the  Injunction  is,  that  the  Parties  are  staking  use 
of  the  Jurisdiction  contrary  to  Equity  and  Conscience  (e). 

The  Court,  it  seems,  may  enjoin  against  proceedings  in  any 
*131]  part  of  the  kingdom  ;  for  instance,  it  may  ^restrain  the 
entering  up  of  a  Judgment,  or  carrying  on  any  Action  in  the 
Court  of  Great  Session  in  Scotland  (/)• 

Such  Injunctions  are  sometimes  used  to  stay  Trial,  or  after  a 
Verdict  to  stay  Judgment,  or  after  a  Judgment  to  stay  Execution, 
or  proceedings  under  an  execution  (g) ;  or  if  Execution  has 
taken  place,  to  stay  the  money  in  the  hands  of  the  Sheriff;  or 
if  part  only  of  a  Judgment  Debt  has  been  levied  by  a  fieri  facias, 
it  may  issue  to  restrain  the  suing  out  of  a  Capias  ad  satisfacien- 
dum (A).  And  where  such  Injunctions  are  prayed  by  the  Bill, 
there  is  commonly  a  suggestion  in  it  that  the  Complainant  is  not 
able,  for  some  reasons  therein  stated,  to  make  bis  defence  in  the 
other  Court,  though  he  hath  a  good  discharge  in  Equity  ;  or 
that  the  other  party  proceeds  at  Law  for  a  penalty,  and  threatens 
to  make  the  Complainant  pay ;  or  that  the  other  Court  has  not 
Jurisdiction  of  the  Cause  which  is  cognizable  in  the  Court 
where  he  files  his  Bill ;  or  that  the  other  Court  refuses  some 
Tjghtful  advantage,  or  does  injustice  to  him  in  the  proceedings,  or 
has  not  power  to  do  him  rignt  (t). 

An.  Injunction  to  stay  execution  is  never  granted  except  for 
want  of  Appearance  or  Answer  (unless  where  a  warrant  of  At* 
torney  has  been  fraudulently  obtained)  because  the  Parties  ought 
to  have  applied  sooner ;  nor  can  an  Injunction  be  obtained  to 
prevent  the  Sheriff  selling  under  an  execution,  unless  an  Injunc- 
*132]  tion  has  been  previously  obtained  against  the  *  Defendant 
to  stay  execution,  and  the  Sheriff  when  enjoined  may  sell  under 
.  subsequent  executions  (k). 

In  an  ancient  case,  (22  Edw.  IV.  fol.  37.)  Hussey,  Ch.  Just, 
says,  "If  after  Judgment,  the  Chancellor  grant  an  Injunction, 
and  commit  the  Plaintiff  at  Law  to  the  Fleet,  the  King's  Bench 

(d)  See  what  is  said,  I  Atk,  630.  C  C.  73.    Prac.  Beg.  901. 
(c)  Hill  t.  Tomer,  1  Atk.  516.  (h)  3  Wood.  Lect.  406,  7. 

if)  Wharton  v.  May,  5  Ves.  71.  (i)  Prae.  Beg.  Wyatt's  Edk.  p.  S3& 

(*)  See  Lady  Arundel  and  Phipps,  10        (*)  Route   ▼.    Wood,    before   Lord 

Ves.  144.    CodU  against  Woden,  3  Bro.  Chan.  Mich.  Term  1816,  MS. 


set-off.  Simpson  ▼.  tferf»  1  Johns.  Ch.  Rep.  91.  Bui  ate  the  same  case,  on  ftp- 
peal,  14  Johns.  Bap.  63,  wherein  it  was  held  by  the  Court  of  Errors,  that  the  ale* 
cision  of  the  Court  of  Law  was  not  to  far  r*t  judicata,  as  to  ptfedude  all  iaqvfey 
into  the  subject  matter ;  and  the  decree  in  ehaneary  waa  therefore  rorersed. 
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will  by  Habeas  Corpus  discharge  him."  This  doctrine  is  not 
now  sustainable;  but  it  plainly  intimates  that  Injunctions  be/art 
Judgment  were  even  at  that  early  period  sustainable.  The  issuing 
of  such  Injunctions  formed  one  of  the  grounds  of  .Impeachment 
against  Cardinal  WoUey  (J)  ;  but  precedents  of  Injunctions  even 
after  a  Judgment  at  Law,  might,  before  his  time  be  adduced,  as 
was  shown  in  the  course  of  the  memorable  dispute  on  this  sub- 
ject in  the  reign  of  James  the  First,  between  Lord  Bacon  and 
Sir  Edward  Coke  (m). 

If  an  Injunction  be  prayed  to  stay  proceedings  at  Law  upon 
a  Bond,  the  Plaintiff  must  agree  to  give  Judgment,  and  be  bound 
by  order  to  bring  no  Writ  of  Error  (n). 

In  the  Exchequer,  an  Injunction  stays  all  proceedings  in  what- 
ever stage  they  are.  Sometimes,  however,  the  Court  will  on 
motion  permit  notice  of  Trial  to  be  given,  on  an  undertaking  not 
to  sue  out  Execution  (o).  Bat  it  is  not  so  in  Chancery  ;  for  there, 
if  on  service  of  the  Injunction  the  Defendant  hath  not 
"commenced  his  Action,  he  cannot  sue  out  Process;  if  [*133 
he  hath,  but  not  served  the  same,  or  having  served  it,  hath  not 
delivered  or  filed  any  Declaration,  he  cannot  proceed ;  but  if 
there  has  been  a  declaration,  he  may  call  for  a  Plea,  and  for 
want  of  it  sign  a  Judgment;  or  if  the  cause  is  at  Issue,  he  may 
go  on  to  Trial,  and  if  that  bath  been  bad,  and  a  verdict  obtained, 
lie  may  proceed  to  Judgment,  and  affirm,  if  Error  hath  been 
brought ;  but  if  Judgment  hath  been  executed,  and  the  Debt 
and  Costs  levied  thereon,  the  Sheriff  cannot  pay  the  same  to 
the  Defendant,  Execution  being  stayed  till  Answer  or  Author 
order  (p). 

Where  a  Defendant  is  abroad,  there  most  be  a  special  ground 
to  show  that  the  discovery  required  from  him  is  material,  before 
an  Injunction  will  be  granted  (q).  The  affidavit  should  state 
that  "the  Plaintiff  is  advised,  and  verily  believes,  he  cannot 
safely  go  to  Trial  without  the  Answer ;  and  that  he  verily  be- 
lieves the  Answer  will  produce  discovery  material  to  the  just 
Trial  of  the  Action  (r).  The  Court  never  examines  how  far 
this  Affidavit  is  well  founded,  but  trusts  the  Affidavit  of  the  Plain- 
tiff instead  of  itself  determining  the  merits  at  Law,  unless  it  ap- 
pears clearly  on  the  face  of  the  Bill  that  the  Discovery  would 
be  immaterial,  in  which  case  the  Injunction  would  be  refused  («)• 

An  Injunction  will  not  be  extended  to  stay  Trial  just  at  the 
time  of  the  Assizes,  unless  the  Plaintiff  *will  give  Security  [*134 

(I)  feeVUtaPLffo  of  Wolsey.  3  Wood.  Loot.  410, 411,  in  note. 

(m)  fee  the  proceedings  on  this  oe-  (j»)  See  I  vol.  Hind,  p.  *9S ;  end  tee 

caofoa  in   M  Jurisdiction  of  Chancery  Bishton  v.  Birch,  S.  Fes.  fc  Ben*  41. 

vMseafted,"  at  the  end  of  to!.  1  Che.  (?)  Revet  tgeintt  Brfthtm,  %  Bro*  C. 

Rot>  mod  in  the  Bio*  firiU  by  Kippit,  C.  640. 

Ait,  "Cafe*  (r)  White  v.  Steiawtoka,  19  Ve*  34. 

(m)  Aim.  1  Vera.  ltd.  Hartley  v.  Habeas,  8  Cos,  li7. 

<#)  BseUggT.Pa  Costa,  awnfeaed  (•)  While  v.  Stejimasks,  10TCJ.3& 
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the  Joint  Property,  an  Injunction  may  be  obtained  till  the  Part- 
nership affairs  are  wound  up  (!)  ;  but  if  the  trade  was  carried  on 
m  the  West  Indies  as  well  as  in  London,  an  Attachment  by  a 
Creditor  of  Property  belonging  to  the  Firms  in  the  West  Indies, 
where  the  solvent  Partners  resided,  could  not  be  impeached  ; 
because  the  West  Indian  Partners  could  not  be  controlled  in  the 
*137]  management  of  their  Trade,  or  restrained  by  any  ♦pro- 
ceeding here,  from  paying  and  applying  the  Partnership  Assets 
as  they  think  fit  (m>.  An  injunction  will  lie  to  stay  proceed- 
ings in  the  LordJUayor's  Court  (n). 

ft  has  been  holden  that  the  Chancellor  has  no  Jurisdiction 
to  stay,  by  Injunction,  the  Process  of  a  Court  of  Law  upon  an 
Award  made  a  Rule  of  Court  under  the  Stat.  9  and  10  Wm.  3. 
c.  15  (o).  It  would  be  different,  it  seems,  if  the  Award  were 
made  in  the  course  of  the  Cause  (p). 

II.  An  Injunction  may  be  obtained  to  restrain  the  Infringement 
of  a  Patent.  If  one  obtains  a  Patent,  and  has  been  long  in  the 
exclusive  enjoyment  of  it,  an  Injunction  will  be  issued  against  a 
Person  invading  it,  until  the  right  ib  tried  at  Law ;  and  this,  al- 
though the  Chancellor  may  be  doubtful  whether  the  Patent  is 
good  (q) ;  but  if  the  Patent  be  clearly  bad,  an  Injunction  will 
not  be  granted  (r).  Formerly  in  the  case  of  a  Patent,  on  open- 
ing the  case,  the  Party  was  sent  to  Law  to  establish  his  right, 
and  then  came  back  for  an  Account  (*)  ;  but  as  the  right  under 
Letters  Patent  appears  on  Record,  it  has  been  held  unnecessary 
to  establish  the  right  at  Law  previous  to  the  filing  of  a  Bill  (f), 
unless  the  Patent  be  recent  (u).  An  Injunction,  however,  in 
•138]  *these  cases,  will  be  refused,  unless  the  Plaintiff  swear 
as  to  his  belief  he  is  the  original  inventor  (*),  and  undertakes  im- 
mediately to  bring  an  Action. 

There  can  be  no  exclusive  right  in  a  subject  (a  Secret  or  Re- 
cipe for  preparing  a  Medicine,  for  instance)  not  protected  by 
Patent ;  nor  can  a  person  be  prevented  selling  it  under  the  same 
Title  if  be  does  not  assume  the  name  and  character  of  the  In- 
ventor (w). 

If  a  Patent  for  an  invention  is  restrained  to  England,  it  will 
not  extend  to  Ireland.     There  must  be  a  distinct  Patent  under 


(!)  Barker  ?.  Goodair,  1 1  Yes.  78.  In  Newsbam  ▼.  Gray,  3  Atk.  286,  an 

(m)  Brickwood  r.  Miller,   3  Merir.  Issue  appears  to  have  bean  directed,  but 

979.  no  Injunction  in  the  meantime ;  and  see 

(n)  Barker  t.  Goodair,  11  Yes.  78.  HOI  t.  University  of  Oxford,  1  Vera. 

In  Rew  v.  Dixon,  6  May  1817,  rack  an  875. 

Injunction  was  granted.  (r)  See  Grierson  t.  Eyre,  9  Yea.  341. 

(o)   Gwinnett  t.  Bannister,  14  Yes.  (t)  Dodsley  against  Kinnersley,  Ambl. 

530.  406.    Anon.  1  Yern.  180. 

(p)  Ib.  p.  533.  (l)Redesd.    Tr.  Plead.  119. 

(a)  Hill  t.  Thompson,  3  Merir.  688  j  (u)  Hill  r.  Thompson,  3  Merir.  682. 

Banner  and  Plane,  14  Yes.  130 ;  and  (*)  Hill  t.  Thompson,  3  MeriT.  688. 

see    the   Universities  of  Oxford    and  (w)  Canhaih  t.  Jones,  3  Yes.  ft  Bea* 

Cambridge  ?.  Richardson,  6  Yes.  707.  848. 
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a  distinct  Great  Seal  for  Ireland  (x) .  And  the  right  in  a  Patent 
for  one  Country  is  confined  to  that,  and  will  not  enable  the  Party 
to  bring  the  Article  for  Sale  into  the  other  (y) . 

There  most  be  separate  Bills  upon  distinct  invasions  of  a  Pa- 
tent (z). 

III.  Injunctions  to  stay  Waste  are  very  frequently  applied  for 
in  Chancery,  and  have,  in  practice/  superseded  the  preventive 
common-Law  remedy  by  Writ  of  Estrepement,  and  the  additional 
remedy  by  means  of  that  Writ  given  by  the  stat.  of  Gloucester  (a). 
And  a  mere  threat  to  commit  Waste  is  sufficient  to  ground  an 
Injunction  upon ;  it  not  being  necessary  for  the  Party  to  wait 
till  the  Waste  is  actually  committed  (6)  ;  but  there  must  be  some 
act  done,  or  threat  made,  on  which  to  ground  the  Injunction,  not 
mere  belief  of  Waste  intended  (c).  Where  the  Title  is  doubt- 
ful (d),  *or  disputed,  as  between  Devisee  and  Heir  at  [*139 
Law  («),  or  otherwise  (/),  an  Injunction  will  not  be  granted. 
But  in  genera),  it  seems,  it  may  be  obtained  to  stay  Waste,  on 
the  part  of  a  Person  or  Persons,  (even  of  a  child  in  ventre  sa 
mere)  (g),  having  the  next  immediate  vested  Estate  of  Inheritance 
in  the  subject  matter  of  the  waste.  Trustees  to  preserve  Con- 
tingent Remainders,  may,  before  the  Contingent  Remainder-man 
comes  in  esse,  obtain  an  Injunction  to  stay  Waste  (h). 

An  Injunction  may  also  be  obtained  by  Persons  entitled  to 
contingent  (i)  and  executory  Estates  (k)  of  Inheritance,  against 
Tenant  by  the  Curtesy  (/),  in  Dower,  or  as  Guardian  (m),  or  as 
Jointress,  who  is  Tenant  for  life  (n),  or  against  him  who  has  a 
legal  Estate  of  Inheritance,  but  being  a  Trustee  is  not  liable  to 
an  Action  of  Waste  (o),  to  inhibit  tbem  from  committing  Waste 
on  Houses,  Lands,  or  Woods,  by  ^defacing  or  pulling  [*140 
-down  Buildings,  digging  Mines,  or  felling  Timber  (p). 

(x)  6  Yes.  718.  Vero.  711.    1  Yes.  555.  Pre.  Chan.  50. 

(y)  Ibid.  Barn.  874. 

{%)  mOf  t.  Doig,  2  Yes.  jiin*  487.  (h)  Garth  t.  Cotton,  3  Atk.  754.  8. 

(a)  See  aa  to  this  Writ,  Fits.  Nat  G.  1  Yea.  584,  546,  and  alao  S.  C.  1 

Bre.  139,  Jtc.  edit.  1730.  Dick.  183,    where  Lord    Hardwicke'e 

(5)  Gibaon  v.  Smith,  3  Atk.  193.  S.  Judgment  is  given  from  hia  own  notea. 

C.  Barn.  491.  (t)  Williams  v.  Duke  of  Bolton,  3  P. 

(c)  See  Uanaon  ?.  Gardiner,  7  Yes.  Wine.  268,  in  note  1. 

310.  (*)  See  Hayward  ▼.   Stillingfleet,  1 

(«*)  Field  ▼.  Jackson,  S  Dick.  591.  Atk.  425 ;  and  aee  Perrot  t.  Perrot,  3 

{•)  Smith  ▼.  Co!lyer,6  Yes.  89.    See  Atk*    95.    Robinaon  t.  Litton,  3  Adc 

alto  Norway  v.  Rowe,  19  Yea.  154, 5 ;  209, 11.    Fearne  on  Executory  Devises, 

and  tee  Jonea  v.  Jonea,  3  Meriv.  173.  p.  536.  4th  Bdit. 

In  this  caae  Sir  Wm.  Grant,  M.  R.  ob-  (J)  Hardr.  96. 

■erred,  "I  own  I  cannot  aee  a  very  (m)  Clarke  and  Thorpe,  9  Yea.  233. 

gsod  reason  why  the  Court,  which  in-  (»)  Nela.  190,  220.  1  Yea.  264. 

terferes  for  the  preservation  of  personal  (o)  Tothill  37,  38.  2  Ch.  Ca.  32. 

property,  pending;  a  suit  in  the  Eccle-  (p)  Oak  and  Aah  are  Timber  erery 

atasticeJ  Court,  should  not  interpose  to  where  by  the  general  rule  of  the  Realm, 

pceaerve  real  property,  pending  a  auit  when  of  20  years  growth ;  and  Beech 

■centerning  the  validity  of  a  devise. "  of  20  yeara  growth  is  recognised  by  our 

0  Anonymous,  6  Yes.  51.  Law  Boohs  as  a  Timber  Tree  by  the 

If)  Bobinseu  t.  Litton,  3  Atk.  211.  2  custom  of  the  county  of  Bucks.    An- 
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An  Injunction  may  also  be  obtained  in  respect  of  Equitable 
Waste,  against  a  Tenant  in  Tail  after  possibility  of  Issue  ex* 
tinct,  (q)  ;  and  against  a  Tenant  for  Life  without  impeachment 
of  Waste,  taking  the  produce  of-  Mines  unopened  (r),  (unless 
they  be  new  Pits  or  Shafts  for  the  working  an  old  vein  of  Coals  (»), 
or  committing  malicious  and  extravagant  Waste  (I) :  die 
*141]  clause,  "without  impeachment  of  Wasted  never  *bekig  ex- 
tended to  allow  the  very  destruction  of  the  Estate  itself,  but 
only  to  excuse  from  permissive  Waste  (u). 

By  the  Common  Law,  the  clause  "  without  impeachmmt  of 
Waste,*  only  exempted  a  Tenant  for  Life  from  the  penalty  of  the 
Statute,  the  recovery  of  treble  value,  and  the  place  wasted ;  but 
did  not  give  the  properly  of  the  thing  wasted.  In  Lewis  Bowles's 
Case  (x)  it  was  first  determined  that  these  words  also  gave  the 
property :-  the  necessary  consequence  of  which  decision  was, 
that  in  general,  and  unless  under  particular  circumstances,  he 
was  not  to  be  restrained  in  Equity  (y).  But  Courts  of  Equity 
have  restrained  his  power  greatly,  in  comparison  of  what  it  was 
formerly  (z)  ;  and  in  Lord  Barnard's  Case,  (the  strongest  that 
could  happen,)  Lord  Cowper  restrained  the  Tenant  for  Life 
from  pulling  down  Raby  Castle  (a) ;  nor  was  that  an  original 
Case  without  precedent  or  judicial  opinion  to  support  it  as  appeals 
from  a  Decision,  5  Jac.  1  (6).  Afterwards,  the  Court  proceed- 
ed still  farther,  and  restrained  a  Tenant  for  life  from  cutting 
down  timber,  either  for  the  ornament  or  shelter  of  the  Houte  (t), 

brcy  V*  Fisher,  10  East  465.  When  Life  has  tUo  in  himself  the  next  exmtent 
once  a  particular  wood  has  been  deter-  Estate  of  Inheritance,  subject  to  inter- 
mined  to  be  Timber  by  the  custom  of  a  mediate  contingent  remainders,  he  shall 
country,  it  is  to  be  taken  to  be  so  ac-  not  take  ad? antage  of  bis  own  wrong  in 
cording  to  the  rules  of  the  common  law  cutting  down  Timber,  bat  the  Court  will 
in  respect  to  Timber  in  general.  Ibid,  preserve  it  for  the  benefit  of  the  contin* 
469*  What  is  Timber  must  be  deter?  gent  remainder-men.  WiMiams  r.  Duke 
mined  by  the  custom  of  the  country,  of  Bolton,  mentioned  S  P.  Won.  168, 
By  custom,  some  trees  are  considered  in  note  1 . 

at  Timber,  which  in  their  nature,  gene-        (q)  Abraball  t.  Bubb,  9  Freem.  63. 

rally  speaking,  are  not  so,  as  Horse*  379.    Williams  r.  Day,  2  Cha.  Ca.  52. 

Chestnut  and  Lime  Trees,  Birch,  Beech,  Williams  and  Williams,  15  Ves.  419. 
Asp,  and   Walnut   Trees.    Duke    of       (r)  Co.  Utt.  53  5.   Tracey  against 

Ofaandos  t.  Talbot,  2  P.  Wma.  606.  Hereford,  2  Bro.  C.  C.  128.    Whitfield 

Pollards,  it  seems,   are  considered  as  ▼.  Bewit,  2  P.  Wms*  242 ;    but  see  1 

Timber,  if  the  Bodies  of  them  be  Mound  Salk.  161. 

and  good ;  ibid,  orer-ruling  what  is  said        (*)  Claming  ▼.  Clawing,  2  P.  Wms. 

is  Toby  ▼.  MoWns,  Plowd.  470.    The  388.  S.  C.  Sel.  Cas.  79. 
right  to  Timber  belongs  to  those  who  at       (0  2  Freeman,  62.  2  Cha.  Ca.  32. 
the  time  of  its  being  severed  from  the        (a)  Prec.  in  Cha.  454.  —  v.  Copley, 

Freehold,  whether  by  the  act  of  God,  M8.  2  Cha.  Cas*  32. 
as  by  Tempest,  or  by  a  Trespasser  and        (*)  11  Co.  79 ;  but  see  3  Atk.  215. 
by  wrong,  have  the  first  Estate  of  In-        (j)  Alston  r.  Alston,  2  Ves.  265,  260, 
heritance,  whether  ilk  Fee  or  in  Tail,        (*)  3  Atk.  215. 
and   they   may  bring  Trover  for  it.        («)  Vatie  ▼.  Lord  Barnard,  2  Vera. 

Bowles's  case,  11  Co.  79.   See  Whitfield  738.    8.  C.  Prec.  Ch.  454. 
r.  Bewh,  8  P.  Wms.  240 ;  and  S.  C.  3        (*)  Mentioned  1  Vts.  265 ;  and  set 

P.  Wms.  268 ;  see  also  Harg.  and  Bull,  also  what  Lord  Nottingham  says  in 

Co.  Litt.  218  6.  n.  2.    Pyne  v.  Dor,  1  Abraham  ▼.  Bubb,  2  Freem.  53. 
T.  R.  55.    And  where  the  Tenant  for       (c)  Packer  t.  Lord  Bottngbroke,  Dem. 
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and  from  cutting  down  Trees  in  lines,  or  avenues,  or  ridings  in  a 
Park  (d),  and  likewise  *from  cutting  down  Trees  not  of  [*142 
a  proper  growth  to  be  cut,  and  even  from  cutting  decayed  Tim- 
ber («)  ;  or  cutting  so  much  Timber  as  -not  to  leave  enough  for 
Repairs  (/).  But  subject  to  the  doctrine  as  to  Equitable 
Waste*  (a  doctrine  not  to  be  extended)  (g)>  a  Tenant  for  Life 
unimpeachable  for  Waste  is  at  liberty  to  cut  Timber  generally, 
treating  it  in  a  Husbandlike  manner,  independent  of  the  effect 
upon  the  beauty  of  the  Place  (h) :  there  being  no  such  Law  in 
this  Country,  as  that  made  by  a  King  of  France,  (Philip  la  Belle) 
in  the  fourteenth  Century,  which  rendered  it  penal  to  cut  a  Tree, 
qm  a  tste  garde  pour  ea  beaute. 

A  Tenant  for  Life  cannot  cut  down  Trees  for  repairs  and  sell 
the  same,  the  sale  being  waste  (t) ;  and  where  a  Tenant  for  Life, 
punishable  for  waste,  with  power  under  an  inclosing  Act  to  mort- 
gage for  the  expense  of  the  lnctosure,  felled  Timber,  and  applied 
the  produce  instead,  he  was  decreed  to  account  to  the  Owner 
of  die  first  Estate  of  Inheritance  (fc). 

If  a  Tenant  for  Life  under  a  Will  is  directed  to  keep  build- 
ings in  Tbnantable  repair,  an  Injunction  may  be  obtained  against 
pemdsewe  waste  (I). 

It  in  not  Waste  to  cut  Timber  where  necessary  for  *the  [*  1 49 
growth' of  the  underwood  in  which  it  is  situated  (m) ;  neither  is 
it  Waste  to  cut  Timber  merely  ornamental,  unless  it  teat  planted 
amd  growing  for  ornament,  such  ae  Vistas  and  Avenues  (a).  This 
principle,  however,  does  not,  it  seems,  extend  to  a  Wood  cover- 
ing thirty  Acres  (o);  but  it  operates  to  prevent  the  cutting 
down  of  Trees  planted  for  the  purpose  of  excluding  objects  from 
view  (p). 

As  the  Court  cannot  determine  what  is  ornamental  Timber,  it 
being  merely  a  matter  of  Taste,  they  therefore  say,  that  what 
was  planted  for  ornament  must  be  considered  as  ornamental  (o). 
Where,  therefore,  a  Testator,  or  Author  of  Deed  creating  a  Te- 
nancy for  Life,  has  planted  for  ornament,  though  his  taste  be 
vary  disgusting,  yet  die  taste  of  a  Testator,  like  his  Will,  is  bind- 

Proe.    Mare*    19*8.    Lord  Blaney  v.        (/)  l  Vet.  8*4. 

Mahon,  Dam.  Pro*.  87  March  1783.        (g)  16  Yes.  185. 

Paettngton  ▼.  Paekington,  3  Atk.  815.        (A)  Ibid.  185. 

1  Che,  Can.  166.  («)  Co.  Litt.  53  *.  Gower.  ?♦  Eyre, 

(a)  Aston  ▼.  Aston  1  Yet.  864.  O'Brien  Coop.  161. 
r.  OPBriea,  Arnb.  l07.~~Stratbmor*  ▼•        (ft)  Lee  ▼.  Alston,  3  Bro.  G.  C.  37. 1 

Bowes,  8  Bro.  C.  C.  88.  Vat*  jan.  78.  Gower  ▼.  Eyre,  Coop.  161. 

(«)  Parrot  ▼.  Perrot,  3  Atk.  95.    As        (I)  Caldwell  ▼.  Baylis,  8  Merhr.  408. 
to  whom  decayed  Timber  belongs,  see        (m)  Burgess  ▼.  Lamb,  16  Yes.  179* 

Whitfield  ? .  Bewitt,  3  P.  Wms.  968.  and  Knight  ▼.  Doplessis,  3  Yea.  Sea, 

Frosn  this  ease  it  appears  the  Court  will,  361. 
it  seam*  on  a  bill  filed  by  a  remainder-        (»)  Burgess  v.  Lamb,  16  Yea.  133. 


entitled  to  the  inheritance,  order  (o)  Ibid.  185. 

it  fee  be  cat  down  and  sold,  and  the  mo-  (p)  Day  aod  Merry,  16  Yes.  375. 

nay  laid  oat  tot  the  benefit  of  those  in  (q)  Lord  Mohun  ▼.  Lord  Stanhope, 

remainder.  Rolls,  9  March  1808,  MS. 
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ing,  and  the  Court  will  not  permit  a  Tenant  for  Life  to  destroy 
Plantations  so  intended  for  ornament.  The  principle,  as  before 
observed,  has  been  extended  from  ornaments  of  the  House  to 
Outhouses,  and  Grounds,  and  to  Plantations,  Vistas,  Avenues, 
and  to  all  the  Rides  about  the  estate  for  ten  miles  round  ;  but  it 
is  not  a  sufficient  ground  for  an  Injunction  that  the  Trees  are 
ornamental,  not  to  the  Estate  upon  which  they  grow,  but  to  the 
surrounding  Country.  If  the  Court  has  any  doubt  whether 
Trees  were  planted  for  ornament,  it  will  direct  an  Issue,  taking 
care  at  the  same  time,  that  if  in  the  result  of  such  a  direction 
*I44]  the  Defendant  *should  be  prejudiced  by  not  being  per* 
mitted  to  cut  in  the  mean  time,  the  Plaixitiff  shall  undertake  to 
pay  the  value  if  the  decision  should  be  against  him  (r). 

If  a  Tempest  has  produced  Gaps  in  a  piece  of  ornamental 
planting,  by  which  unequal  and  discordant  breaks  and  divisions 
are  occasioned,  cutting  a  few  Trees  to  produce  an  uniform  and 
consistent,  instead  of  an  unpleasant  and  disjointed,  appearance, 
would  not  be  construed  Waste  («).  A  Tenant  for  Life,  it  seems, 
cannot  cut  down  Trees  he  has  himself  planted  for  ornament, 
but  he  may  thin  such  Trees  (*). 

An  injunction  may  be  obtained  where  there  is  Tenant  for  Life, 
subject  to  Waste,  remainder  for  Life  dispunishable  for  Waste, 
remainder  in  fee ;  for  the  Court  will  not  suffer  an  agreement 
between  the  two  Tenants  for  Life  to  commit  Waste,  to  take 
place  against  a  Remainder-man  before  the  time  comes  when  the 
power  of  the  second  Tenant  for  Life  commences  (ju).  So 
where  A.  is  tenant  for  years,  remainder  to  B.  for  Life,  Remain- 
der to  C.  in  fee,  and  A.  is  doing  Waste ;  B.  though  he  cannot, 
not  having  the  Inheritance,  bring  an  Action  for  Waste  (x),  is  en- 
titled to  an  Injunction  (y) ;  ( 1 )  though  not  to  an  Account,  for  to 
that  the  owner  of  the  Inheritance  is  alone  entitled  (*).  But  if 
the  Waste  be  of  a  trivial  nature,  and  a  fortiori,  if  it  be  what  is 
♦145]  termed  meliorating  *fVaste9  as  by  building  on  the  Pre- 
mises (a),  the  Court  will  not  enjoin ;  nor  will  it,  in  any  case,  unless 
the  Reversioner  or  Remainder-man  in  fee  be  made  a  party ;  for 
they,  possibly,  may  approve  of  the  Waste  (6).  So,  an  Injunc- 
tion against  Waste  is  obtainable  against  a  Mortgagor  (c),  (2)  or 

(r)    See   Marquis  of  Downshire  r,        (y)  Mollineax  ▼.  Powell,  S  P.  Won. 

Lady  Sandys,  6  Vei.  110.  263,  note  F.  1  Boll  Abr.  Bosewell's  Case, 

(»)  Lord  Mohan  *.  Lord  Stanhope,  377. 
Bolls,  9  March  1808,  MS.  (,)  3  Bro.  C.  C.  644.    Bolt  t.  Som- 

(i)  —  ▼.  Copley,  Cor.  Lord  Chan-  menrille,  8  fiq.  Abr.  759. 
cellor  Erskine,  MS.  (a)  l  In§t  63. 

(«)  Bobinson  v.  Litton,  3  Atk.  910 ;        (»)  3  P.  Wnu.  968,  n.  F. 
and  see  Garth  ▼.  Cotton,  3  Atk.  765,        (c)  3  Atk.  793,  and  Usborne  r.  Us- 

and  the  eases  there  mentioned  by  Lord  borne  1  Dick.  76,  and  the  several  easea 

Hardwicke.  there  mentioned.    Cooper  r«  Seymour, 

(*)  See  Plgott  r.  Bullock,  3  Bro.  C  98  Geo.  9  MS. 
C.  544. 

(1)  Vide  fame  t.  Vtcndtrbwrgh,  1  Johns.  Ch.  Bep.  11. 
(9)  Vide  Bridi  t.  WaMnm,  8  JOhns.  Ch.  Bep.  148. 
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a  Mortgagee  in  Fee  (d),  or  for  years  («) ;  but  if  a  Mortgagor 
cat  Wood  and  Underwood  at  seasonable  times,  and  of  proper 
growth,  it  will  not  be  considered  as  Waste  (f).  An  Injunction 
lies  also  against  a  Lessee  for  Years  (g),  or  under  Lessee  (h)  or 
Tenant  from  year- to  year  (i),  manifesting  an  intention  of  com* 
mitting  Waste ;  and  by  a  Landlord  or  Termor  at  a  ground  Rent 
against  his  Lessee  (k) ;  but  upon  a  Lease  of  Land  in  Ireland  for 
Lives,  renewable  for  ever,  the  Courts  of  Equity  there,  have  de- 
clined restraining  Waste  not  specially  provided  for  by  the  terms 
of  the  Lease  (J).  Where  a  Purchaser  has  filed  a  Bill  for  a  spe- 
cific performance  of  his  contract,  suggesting  that  the  Defendant 
is  proceeding  to  commit  Waste,  an  Injunction  will  be  granted  if 
the  Contract  is  admitted  (m). 

♦With  respect  to  Lessees,  if  they  cut  down  growing  [*146 
Timber  (n),  or  are  about  to  injure  Fish  Ponds  (o),  or  neglect  to 
keep  the  bank  of  a  River  on  which  the  demised  Lands  are  siu 
uated,  in  repair,  an  Injunction,  it  seems,  will  be  granted  (p) : 
and  where  a  Lessee  covenants  not  to  convert  pasture  Lands  into 
Arable ;  or,  what  is  equivalent,  to  manage  pasture  in  an  has. 
bandlike  manner,  he  may  be  restrained  from  ;  the  violation  of 
such  covenant  (a) ;  but  the  Court,  except  in  respect  of  the 
Covenant,  would  not  grant  an  Injunction,  unless  it  were  ancient 
meadow  (r). 

An  Injunction  is  never  granted  against  a  Person  having  the 
Inheritance^  unless  he  is  only  a  Trustee,  or  in  such  like  special 
Case  (s).  A  Tenant  in  Tail,  therefore,  may  commit  Waste  in 
Houses  as  well  as  on  all  other  parts  of  the  Estate,  notwithstand- 
ing any  restraint  to  the  contrary  (f).  Even  where  an  Infant, 
Tenant  in  Tail,  not  likely  to  live  till  of  age,  by  his  Guardian, 
eat  down  a  great  quantity  of  Timber,  an  Injunction  was  refused, 
on  behalf  of  a  Remainder-man,  to  restrain  him  (u). 

An  Injunction  is  obtainable,  on  a  Bill  filed  by  the  Patron  of  a 
Living,  to  restrain  a  Rector  committing  Waste  on  the  Glebe  (x), 

(d)  Farrant  against  Lee,  Ambl.  105;        (o)  2  Bro.  C.  C.  64.    Lord  Bathurst 

-mod  aee  Robinson  t.  Litton,  3  Atk.  210.  v.  Bunion. 

(c)  3  Atk.  793.  (p)  Lord  Kilmorey  r.  Thackeray,  cit. 

S\  Hampton  t.  Hodges,  8  Ves.  105.  2  Bro.  C.  C.  65. 
)  4  Roll's  Abr.  380.  Bishop  of  Lon-        (o)  Drury  ▼•  Molina,  6  Ves.  328 ;  and 

den  t.  Webb,  1  P.  Wmi.  527 ;  and  see  see  3  Anstr.  750. 
I-ort  Courtown  t.  Ward  1  Sen.  &  Leflr.        (r)  Lork  Grey  de  Wilton  ▼.  Saxon,  6 

p.  a.  Pratt  ▼.  Brett,  2  Madd.  Uep.  62.  Ves.  106. 

(ft)  Farrant  t.  Lorell,  3  Atk.  723.        (s)  Prac.  Regr. 
AmbL  105.  (I)  Sie  diet,  in  Grenorehy  t.  fiosville, 

(0  Onslow  t. ,  IS  Ves.  173.  For.  16. 

(*)  Farrant  ».  Lee,  AmbL  105. 3  Atk.        (u)  Mr.  Sa?ille's  case,  mentioned  For. 

723;  and  see  1  P.  Wms.  527,  the  case  16. 
•f  a  Bishop's  Lessee.  (a?)  Knight  r.  Moseley,  Arab.  176.  re- 

</)  1  Sen.  Lata  &  561.    Redesd.  Tr.  cognised    by  the   Lord   Chancellor  in 

PL  US.  Wither  ?.  Dean,  fee.  of  Winchester,  3 

(«)  Norway  r.  Rowe,  19  Ves.  151.  Meriv.   427.    Bradley  t.  Stretchy,   3 

155.  Barn.  329.  2  Atk.  217.    Hoskins   r. 

(n)  Kedesd.  Tr.  PI.  Ill,  3d  Edit,  Featherstom,  2  Bn>.  C.  C.  552. 
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*1 47]  or  outting  Timber  in  the*  Church-yard,  except  for  repairing 
the  Parsonage  House,  Outhouses,  Chancels  or  Pews  (y) ;  it  lie* 
also  to  restrain  the  Widow  of  a  Rector  committing  Waste  (sr). 
A  Rector  may  cut  Timber  ;  and  he  is  also  entitled  to  Botes,  for 
repairing  Barns  and  Outhouses  belonging  to  the  Parsonage  : 
but  he  may  not  cut  down  Timber  for  any  common  purpose. 
I£  however,  it  is  the  custom  of  the  country,  he  may  cut  down 
underwood  for  any  purpose  ;  but  if  he  grubs  it  up  it  is  Waste. 
An  Injunction  may  be  obtained,  at  the  instance  of  the  Attorney- 
General,  against  a  Bishop,  to  restrain  the  felling  of  great  quan- 
tities of  Timber  (a).  ' 

Formerly,  in  a  case  of  Trespass,  mnlesa  it  grew  to  a  nuisance, 
an  Injunction  would  have  been  refused  (b) ;  but,  in  modern 
cases,  an  Injunction  to  stay  Waste  has  been  granted  in  cases  of 
Trespass,  (unless  where  the  Title  is  disputed)  (e),  as  where  a 
person  having  got  possession  under  articles  to  purchase,  cute 
Timber  (d).  So,  the  Owner  of  a  Mine  working  Minerals 
*148]  *in  the  adjoining  Land  of  another,  though  a  mere  trespass, 
under  colour  of  a  right,  has  been  restrained  (d) ;  bat  where  the 
Defendant  being  a  mere  Stranger,  and  guilty  of  a  forcible  Entry, 
may  be  turned  ont  of  possession  immediately,  an  Injunction 
does  not  lie  (e).  (1) 

If  the  Lord  of  a  Manor  is  preparing  to  open  Mines  (/),  or, 

(y)  Stracby  ▼.  Francis,  9  Atk.  216.  Ves.  SOS.    Courthope  aad  Mapplesdeii, 

(z)  Hoskins  against  Featherstone,  2  10  Ves.  290.   In  some  of  these  cases  the 

Bro.  C.  C.  552.  Chancellor    seemed    not     very    cleax 

(a)  Knight  against  Bffoseley,  Ambl.  whether  an  Injunction  should  be  granted 

176;   aqd  see  Jefferson  ▼•  Bishop  of  in  a  ease  of  mere  trespass ;  seeKadeedL 

Durham,  1  Bos.  fe  Pull.  120*  Tr-  PI.  ill.  3d  Edit,  but  see  Hughes  v. 

(6)  See  Hanson  ?.  Gardiner,  7  Ves.  Trustees  of  Morden  College,  1  Ves.  189. 

307.    Mogg  t.  Mogg,  9  Dick.  670.  S  Ves.  90.  and  9  Ves.  291 ;   Twort  r. 

(e)    Norway  v.  Kowe,  19  Ves.  147.  Twort,  16  Ves.  130.  $.  C  MS.  Smith 

In  Kinder  v.  Jones,  17  Ves.  110.  a  doubt  and  Collyer,  18  Ves.  90*  Earl  Cowper  v* 

was  expressed  by  the  Lord  Chancellor,  Baker,  17  Ves.  128,  and  Thomas  r. 

but  an  Injunction  was  granted  after-  Oakley,  18  Ves*  184* 

wards  by  the  Master  of  the  Rolls,  the  (d)  Mitchell  v.  Don,  6  Ves.  147. 

defendants  though  ©erred  with  notice,  (e)  Mortimer  t.  Cottrell,  2  Cox,  205* 

not  appearing.  \j)  Grey  v.  Duke  of  Northumberland, 

(d)  Crockford  ?•  Alexander,  15  Ves.  13  Ves.  2S6.    8.  C.  17  Ves.  281.   Thmt 

p.  13S.    Rawlins  v.  Burgis,  2  Ves.  &  the  Lord  cannot  dig  for  Mines,  see  tiilbv 

Bea-  387 ;  and  see  also  Mitchell  v.  Dors,  Ten.  327. 
6  Ves.   147.     Hanson  ▼•  Gardiner,  7 

(1)  Id  a  ease  of  mere  trespass,  and  where  the  injury  is  not  irreparable,  and  de- 
structive of  the  estate,  but  is  susceptible  of  a  pecuniary  compensation,  and  foe* 
which,  adequate  damages  may  be  obtained  in  the  ordinary  course  of  mw,  an  in- 
junction will  not  be  granted*  It  must  be  a  strong  and  peculiar  case  of  trespass, 
going  to  the  destruction  of  the  inheritance,  and  incapable  of  remedy  at  mw,  wtmrh 
will  induce  a  court  of  chancery  to  interfere.  Jerome  v.  Aces,  7  Johns.  Ck.  pep. 
315.  Vide  Stevens  t.  Besftmsn,  1  Johns.  Ch.  Rep,  318.  IMngtUmv-  Ztt****, 
6  Johns.  Ch.  Rep.  497.  8kubrick  t.  Gvcrsrd,  2  Dee.  616.  and  note,  619.  But 
where  the  injury  would  be  irreparable,  and  to  pre?ent  a  multiplicity  of  suits,  an 
injunction  may  be  granted  to  pmreot  a  trespass :  As  where  the  defendant  cmimftet 
the  right  to  misters  in  the  plaintiff's  land,  and  the  plaintiff's  right  had  been  asta- 
bUsbed  by  one  decision  at  law,  and  other  suits  were  pending  on  the  seme  ques- 
tion.   jUvfctgiisn  ▼.  IM*g*to*,  nt  nmre. 
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(overrented  by  custom)  to  cut  Timber  on  tbe  CopyboM  I*nd, 
4*  Iqpwcticn  will  be  granted  (g).  The  l*t4  of  a  Maner*  it 
has  been  held,  is  confined  to  his  legal  remedy  for  Waste  com- 
mitted by  a  Copyholder,  and  has  no  Equky^or  an  Injwotion(A), 
baft  this  decision,  in  a  snhseqnent  case,  was  oremikd  (i). 

An  Inunction  between  Tenants  in  Common  against  mttiwm 
&minu*Um>  may  be  obtained,  but  not  against  what  is  oaUed 
ggmfaMe  W*mU  (*),  unless  the  Tenant  committing  such  Waste 
is  Insolvent  (I)  ;  or  is  occupying  Taunt  to  tbe  Plaintiff  («i) ;  but 
except  under  sueh  circninstaace&v  an  Injunction,  it  aeems»  e*n- 
not  be  obtained  between  Tenants  in  Common  (»). 

In  the  ease  of  Qoparttmn,  tbe  Court  has  interfered  by  In- 
junction to  prevent  the  obstruction  of  *the  Property  by  [*149 
one  Coparcener  to  the  injury  of  the  rest  (n)  (I). 

Tim  Court,  as  hath  been  obserred,  interferes  by  way  of  In- 
junction in  case  of  Waste,  with  a  view  to  the  prevention  */  ffo 
Wring ;  and  where  a  Bill  is  filed  for  an  Injunction  to  stay 
Waste,  and  Waste  has  been  already  committed,  the  Court,  to 
prevent  multiplicity  of  Suits,  will  not  oblige  the  Party  to  bring  an 
Action  at  Law,  but  will  decree  an  account  and  satisfaction  for 
what  is  passed  (o)  :  (2)  but  after  the  dttmma&m  of  a  Tenant's 
Ertate  by  assignment  or  otherwise,  a  Bill  will  not  lie  for  an  aa* 
count  of  Timber  cat  down  (p),  no  Injunction  being  prayed,  or 
necessary,  no  1191117  to  be  prevented.  If,  indeed,  a  pewn 
commits  Waste,  and  continues  in  Possession,  there  an  Injunc- 
tion to  stay  Waste  is  proper  (9),  from  the  probability  that  he 
wilt  again  commit  Waste. 

Where  there  is  an  arrear  of  a  charge  upon  a  Real  Estate  an 
kymctien  lies  to  prevent  the  cutting  of  Timber  upon  it  (r)  (3.) 

(g)  WhJtccewjc*  v.  Hehr*rU>y,  IS        (»)  Goodwyn  ▼.  Spray,  2  Pick.  667. 
Y«f.  SIS.         .  (n)  Redes*  Tr.  PI.  113, 3d  edit. 

(A)  Dene*  ▼.  Btfmpton,  4  Yes.  700;        (o)  Jesus  College  r.  Bloom,  3  Atk. 

sad  see  Redtsd.  Tr.  K  US.  262,  S  8.  C.  Ambl,  54. 

(0  Richards  ▼.  Noble,  9  March  1807,       (p)  Ibid.  S64  $   and   see   Smith  v. 

118. 8.  C,  3  Mem.  656.  Cooke,  3  Atk-  331 ;  tnd  Turner  ▼<  Buck, 

(k)  Hole  v.  Thomas,  7  Yes.  689.  2  Eq.  Oas-  Abr.  758. 

(0  SmaDman  v.  Onions  and  others,  S       (g)  3  Atk.  381. 
Bro.  621.  (r)  Lord  Blaaey  ▼•  Mohan,  Vin.  Abr. 

(«)  Twort  t.  Twort,  16  Yes.  132-  S.  tit  "  Waste,"  (R.  a.)  *ase  27.  2  Eq. 

C  MS.  Cases  Abr.  758. 

(1)  U  has  beep  held  also,  where  one  tenant  in  common  is  in  possession  of  the 
whet*  land,  that  aa  injunction  may  issue  against  him,  te  restrain  the  cutting  of  tim- 
ber growing  on  the  premises,  and  which  is  not  needed  for  the  necessary  use  of  the 
teak    Hswlty  r.  Clowes,  2  Johns.  Ch.  Rep.  122. 

(2)  Aa  huanction  will  not  be  granted  to  prerent  the  tenant  from  removing  Urn* 
be*  already  eat  down,  unless  under  very  special  circumstances :  In  ordinary  cases, 
tin*  Osart  w|l  interfere  only  to  pretent  the  cemmistiee  of  future  waste.  fFedtn 
r.  BhmUr,  6  Johns.  Ch-  Rep.  168. 

(»  Aa  Imjmetten  may  he  granted  to  stay  waste,  ntomjb  t)w )»  i»  tuft  pond- 
»«  9*4  4l*l»jk  flotation  can  Ikbj^  Kmuw. 

Vm**mtkt  X  Johns-  Ch.  Bop.  ll. 

A  mortgagor,  who  has  assigned  his  equity  of  redemption,  cannot  hare  an  »• 
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IV.  The  Sale  of  Book*,  printed  Music,  or  Prints,  $c.  wiU  be 
restrained  by  Injunction,  if  a  proper  ground  be  laid  for  such 


If,  however,  a  Publication  be  of  such  a  natuire  that  the  Author 
can  maintain  no  Action  at  Law,  a  Court  of  Equity  will  not  grant 
an  In/unction,  even  upon  a  Submission  in  the  Answer:  "the 
*15Q]  Court,*  for  instance,  *"  tfill  not,"  says  Lord  Eldon,  "  give 
an  account  of  the  unhallowed  profits  of  libellous  Publications"  (*)• 

Where  the  right  of  printing  and  selling  a  Work  is  grounded 
on  an  act  of  Parliament,  it  is  not  necessary  to  establish  the  right 
at  Law  previous  Co  filing  a  Bill  (t) ;  but  if  the  claim  to  the  Copy- 
right depends  upon  the  effect  of  an  Agreement,  the  Court  will  not 
grant  an  Injunction  against  an  invasion.of  the  Copyright,  until  a 
recovery  in  an  Action  (u). 

The  Principle  on  which  the  Court  grants  Injunctions  to  re- 
strain the  Sale  of  Books,  is,  that  damages  do  not  give  adequate 
relief;  and  that  the  Sale  of  Copies  by  the  Defendant  is,'  in  each 
instance,  not  only  taking  away  the  Profit  upon  the  individual 
book,  which  the  Plaintiff  probably  would  have  sold,  but  may 
injure  him  to  an  incalculable  extent,  which  no  Inquiry  for  the 
purpose  of  damages  can  ascertain  (*).  But  wherever  a  fair 
doubt  appears  as  to  the  Plaintiff's  legal  right,  the  Court  always 
directs  it  to  be  tried,  and  only  permits  the  Sale,  on  an  under- 
taking to  account  according  to  the  result  of  the  Action  (y). 
Indeed,  it  is  frequently,  if  not  constantly,  prayed  by  the  BUJ  in 
these  cases,  that  the  right,  if  disputed,  and  capable  of  Trial  in 
a  Court  of  common  Law,  may  be  there  tried  and  determined 
under  the  direction  of  the  Court  of  Equity ;  the  final  object  of 
the  Bill  being  9  perpetual  Injunction  to  restrain  the  infringement 
of  the  right  claimed  by  the  Plaintiff  (z). 

♦151]  *An  Injunction  until  Answer,  or  further  order  has  been 
granted,  to  restrain  the  publication  of  a  Work  as  the  Plaintiff's, 
upon  Affidavit  by  the  Plaintiff's  agents  (the  Plaintiff  himself  being 
abroad)  of  circumstances  making  it  highly  probable  that  it  was 
not  the  Plaintiff's  Work ;  and  the  Defendant  refusing  to  swear 
as  to  his  belief  that  it  was  so  (a).  ♦ 

(s)  Wolcott  v.  Walker,  7  Ves.  1.    In  fee  Wilkins  r.  AUcin,  17  Ves.  4*4. 
Sonthey  ▼.  Sherwood,  3  Merir.  437.        (y)  See  Wilkins  ▼.  Aikin,  17  Ves. 

Lord  Eldon  confirmed  that  case.  438. 

(f)  1  Vei.  476.  (z)  Redesd.  Tr.  PI.  119,  3d  edit. 

(11)  Wolcott  ?.  Walker,  7  Ves.  1.  (•)  Byron  ▼.  Johnston,  3  Merir.  39. 

(*>  Hogs  ▼•  KirbJi  8  Ves.  335;  and 


junction  to  stay  waste,  against  his  vendee.    Brumby  r.  Fanning,  1  Johns.  Ch. 
Rep.  901. 

In  injunction  to  stay  waste  will  not  he  granted,  where  the  right  is  doubtful,  or 
where  the  defendant  is  in  possession,  claiming  adversely,  and  an  ejectment  brought 
by  the  plaintiff,  is  pending  and  undetermined.  Storm  ▼.  Mmm,  4  Johns.  Oh. 
Rep.  31. 
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'  Where  a  Person  was  exclusively  appointed  by  the  House  of 
Jxnrds  to  print  a  Trial  before  that  House,  and  another  printed 
and  sold,  the  Trial,  an  Injunction  to  restrain  the  Sale  until  An* 
swer,  was  granted  (6). 

.  The  Proprietor  of  a  copyright  mast  file  separate  Bills  against 
each  Bookseller  taking  copies  of  a  spurious  Edition  for  Sale, 
If  a  Defendant  transfers  his  Books  to  another,  that  person,  it 
seems,  may  be  made  a  Party  (c). 

•  Most  of  the  cases  where  an  Injunction  has  been  sought  to  re* 
strain  the  Sale  of  Books,  have  been  where,  under  colour  of  a 
new  work,  the  old  work  has  been  republished,  and  copies  mul- 
tiplied ;  but  an  Injunction  has,  on  the  same  principle,  been 
applied  to  restrain  the  Sale  of  a  Work,  which,  though  not  the 
same,  has  been  represented  as  the  same  (d). 

A  Collection  of  Letters,  as  well  as  other  Books,  is  within  the 
intention  of  the  8th  of  Queen  Anne,  c.  19,  the  Act  for  the  en- 
couragement of  Learning  (e) ;  and  an  Injunction  has  been 
granted  to  restrain  the  Executor  of  the  Person  to  whom  private 
Letters  were  written,  from  publishing  them  without  the  leave 
*of  the  Executors  of  the  Person  who  wrote  them  (J)  ;  [*\5% 
but  every  private  Letter  upon  any  subject  to  any  person  is  not  to 
be  considered  as  a  literary  work  to  be  protected  upon  the  princi- 
ple of  Copyright.  .  Letters  in  the  prosecution  of  commercial  or 
other  business  could  not  be  considered  as  a  literary  work,  in 
which  the  writers  have  a  Copyright.  Whether  a  correspond- 
ence between  Friends  and  Relations  in  confidence,  upon  pri- 
vate concerns,  falling  into  the  hands  of  Executors,  Assignees  of 
Bankrupts,  ic.  could  be  restrained  by  an  Injunction  from  being 
made  public  in  a  way  that  might  be  injurious  to  the  feelings  of 
Individuals,  may  be  doubted,  unless  they  were  the  subject  of 
contract  or  property ;  but  where  the  Plaintiff  held  out  the  De- 
fendant to  the  Public  as  a  person  giving  false  intelligence,  and 
never  authorized  by  the  Plaintiff  to  make  such  communications, 
and  the  Letters  from  the  Plaintiff  were  denied,  to  the  Defendant's 
belief,  to  be  written  in  confidence,  the  Defendant  was  allowed, 
for  the  purpose  of  clearing  himself,  and  showing  that  his  fateJU 
ligence  was  derived  from  the  Plaintiff  to  print  her  Letters  (g). 

Injunctions,  also,  have  been  granted,  to  restrain  tbe  publica- 
tion of  Law  Precedents  and  Reports,  and  other  MS.  works  (A) 
and  of  Translations  (i)  surreptitiously  procured  (k) ;  and  the 

(•)  Gurney  t.  Longman,  13  Vei*  493,  3  Vei .  &  Ben.  87,  88. 

&.  C.  MS.  (A)  Duke  of  Qneenabnry  t.  Sbebbare, 

(c)  Ditty  ▼.  Doig,  8  Ve*  jun.  486.  3  Eden.  339.    Soutbey  t.  Sherwood,  3 

(d)  8  Vei.  815.  Merit.  435. 

(e)  Pope  t.  Curl,  3  Atk.  341*  (0  Wyatt  ▼.  Barnard,  3  Yet.  fc  Bern. 
(0    Thompson  v.  Stanhope,  AmbL  p.  77-    Burnett  ?•  Chetirood,  8  Merit. 

737.    Earl  of  Granard  ▼•  Dunkin,  1    441* 

Ball  fcBeatty  307.  (*)  See  eaeee  of  Mr.  Webb  and  Mr* 

(f )  Lord  and  Lady  Percmd  ?.  fhippi,    Forreater,  mentioned  Aabl.  694. 
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*18SJ  publication  of  a  Play  taken  in  ^shorthand faun  the  month 
of  the  Performers*  ha*  been  restrained  {I).    If  a  Penan,  by  mi 
extraordinary  effort  of  memory,  eouH  remember  sow to  {Mb* 
.  Itsh  a  play,  Lord  Eldon  intimated  he  might  legally  do  so  {art. 

It  is  competent  to  any  person  to  make  a  Ahxp>  a  RooiB^ky 
a  Selection  fr&m  Jlntkore,  a  Conn  Calendar,  Ac-  each  edbjeota 
being  open  to  all  the  World  ;  and  in  these  cases  different  per* 
sons  might  publish  their  collections*  though  the  articlea  imgtt 
happen  to  be  the  flame;  bat  a  person  will  not  he  perasfetei  to 
copy  the  original  Work  of  another  (»).  Nor  is  it  allowable, 
attfer  the  pretence  cf  Quotation,  to  publish  either  the  whole  er 
pwt  *of  another's  Work,  thoagh  he  may  use,  what  it  is  in  all 
oases  very  difficult  to  define,  jMr  Quotation  (•). 

The  invasion  of  another's  Work  is  generally  made  efMesrt  to 
the  Ctfart  by  the  eimMarityof  the  inaccuracies  (p),  iriuoheenld 
only  jwoceed  Atom  unguarded  plagiarism. 

An  Metract  (q ),  or  fmr  Abridgment  off  a  Work,  is  dtowuMe 
(V) ;  but  *  colorable  Mridgment  is  not  {*). 

fa  regard  to  Engravings,  k  has  been  deteraanod  that,  the 
Act  ($  Geo.  If.  eh.  18,)  is  not  merely  confined  to  works  of  fc* 
*>144}  eeafion,  hot  means  dm  ^designing  *or  eograviqg  anything 
that  m  already  in  nature  (f).  It  has  been  helden,  also*  that  it 
is  vfe  answer  to  an  application  for  *a  Injunction  that  the  IVttt 
sue  in  any  other  work,  unless  they  are  represented  in  *he  earns 
mmmer  and /arm  fa)» 

V.  if  Negotiable  Securities,  such  as  Notes*  or  KHs,are  af- 
fected by  Fraud,  and  are,  before  they  ore  Ace,  endorsed  in  a  mer- 
cantile manner  (x),  the  Endorsee,  fertile  sake  of  commence, 
will  not  be  affected  by  the  Fraud,  and  therefore  the  negotiation 
of  them  may  be  restrained  by  Injunction,  immediately  on  the 
filing  of  the  Bill,  supported  by  an  affidavit  of  the  truth  of  the 
fraudulent  circumstances  stated  in  the  Bill,  Jest  the  defendant 
should,  upon  intimation  of  the  suit,  by  negotiating  the  Security, 
defeat  its  objoetjy).  If  Notes  or  Bills  are  assigned  After  ftey 
ore  dve,  the  Assignee  takes  them  subject  to  nil  the  Equities  to 
Which  they  were  liaWe,  before  they  were  *o  assigned.  A  Bond 
or  Covenant  fraudulently  obtained,  though  assigned  to  a  third 

(0  Macklin  against  Richardson,  Ambl.  {q)  Dodsley  against  Khinenle*,  AmbL 

694.  4D3 ;  and  me  Mwkfin  against  Bicbard- 

(m)  Morris  v.  Harris,  Dec.  12th  1814.  sod,  Ambl.  696. 

MS.  (r)  Gyles  v.  Wilcox,  *  Atk.  143.  S.  C. 

(n)  See  Longman  v.  Winchester,  16  nun.  968.  Bell  against  Walker,  a  Uro. 

Ves.  3*9;  onfsee  Mattbewson?*  Stock-  C.  G.  451.                                           , 

dale,  12  V<*.  370,  and  Wilkins  v.  Aikin,  ($)  Buttarworfh  ▼.  BdUason,  .5  Tea. 

17  Vce.  495.    Carnan  t.  Bowles,  1  Cox  709.  9  Atk.  143. 

383.    8.  C.  3  &ro.  C.  C.  80.  (0  Btaokwell  *.  Hanper,  S  Ask*  93. 

*(*)  Wilkins*.  Allan,  17  Vet*  434.  S.  C.  Bam.  010. 

(p)  Carnan  against  Bowles,  3  Bro.  C.  (it)  a  Atk.  95. 

C.  feft ;  but  see  Gary  *.  Fade*,  *^es.  (z)  Lex  Pretoria,  MS. 

94.  fy)  SteelFe^.]^.  43,  fa  •»**«• 
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porno  6a*  a  valine**  cotsidertlion,  without  notioe,  ranaina, 
nevertheless,  mpestthaUe  for  fraud ;  far  he  hat  ao  remedy  at 
Law,  or  right  to  sue  ia  bis  own  name,  aad  hag  only  an  roaAahle 
remedy,  which  fctk  whan  the  Boad  ii  obtained  by  Fraud  {%} : 
00  thatea  Injunction  to  restrain  ta  Aasapevaeat  iaaach  caaae,  ts» 
m  genet*!,  unaeceaeary.  (1) 

A  Trcmftr  of  Stock  wiU  hi  many  inetaaee*  he  restrained ;  aa 
where  there  arooppoaite  daises  under  different  WiDa  (a),  and 
in  other  caaea  where  Bills  *Quia  timet,  am  iled,  of  whieb(«l*0 
mention  will  presently  be  made,  la  ooe  case,  aa  Injunction 
was  obtained  to  restrain  a  transfer  of  Stock  standing  in  the 
aameaf  a  JuVwarrf,  on  strong  etiefeace,  by  affidavit  that  it  was 
the  produce  of  faia  master's  Property ;  hut  an  fajnactina  waa 
refuged  aa  to  Money  of  the  Steward  in  the  Bankeria  handa  (4). 

YL  injunctions  to  stay  M&ames,  will,  aader  carcninstaaeco, 
be  fronted,  but  they  will  be  extended  only  to  each  aa  are  JVsjav 
ranees  at  Lam:  the  fears  of  aroakmd,  though  they  may  be  tea* 
eonabie  ones,  will  not  create  a  nuisance. 

N aiaaacea  are  private  or  public :  a  private  Nuisance  is  that 
whtoh  effects  only  partiealar  persona,  aa  ia  stopping  up  ancient 
Mght*>  Ac. ;  a  public  Nuisance  ia  such  as  afecte  many  persona, 
though  at  the  same  time,  it  may  likewise  be  of  a  private  aetata 
tot\  aa  ia  the  caae  of  a  hole  in  the  Kiag'a  Highway,  fcc. 

in  the  caae  of  jmbiic  Mmaocis,  an  Information  may  be  iled 
in  the  name  of  tte  Attorney-General  (e) ;  and  it  is  for  his  can* 
sjderation  whether  it  ehalf  he  fifed  or  art  <rf) ;  aad  of  hale,  the 
Attorney-General  has  required  a  caae  to  be  fand  before  ban, 
previous  to  giving  his  consent  that  an  inforawtba  be  filed  in  his 
same  (*). 

Where  ok)  Housesin  London  were  converted  to  a  *pnr»  [*  156 
poae  that  made  them  dangerous  to  the  Public,  Lord  JtasJyn 
granted 'aa  Injunction  (/). 

What  ia  a  Nuisance,  considered  with  reference  to  earning 
en  a  Trade,  b  not  easy  to  determine.  "  I  hare,"  eaya  Lord 
EUon  *'  frequently  known  Veidkts  decidiag  Manufactoriea  to 

(2)  Lex  Pretoria,  MS*  Baker,  Ambl.  168. 

(a)  6  Ves.  178.  <d)  Ibid.  169.  Af  to  ebscurinf  Ancient 

ib)  Lord  CheQirorih  v.  Edwards,  8  Lights,  see  Attorney-General  r.  Nichol, 

Ves.  p.  46.;  but  in  a  subsequent  case,.  16  Vet.  3$8. 

Cox  tad  others  v.  Paxtona,  MS.  Lord  (e)  See  what  is  said  Aig>  in  Attorney* 

Eldon  said  he  oad  consulted  with  Lord  General  t.  Heath,  18  Ves.  814. 

Xttenboroqajb,  and  thouaht  he  had  gone  (J)  Mayor,,  fee.  of  London  t.  Bolt,  5 

too  far.  Yes*  129. 

(0  Anon.  753.  S.  C.    See  Barnes  t. 


WA  eaaVt  tf  ofeantery  will  not,  vy  wjjenetloo,  Testrain  the  promisee  of  a  ae- 
(SjtsahJe  sues "from  assignfe**  4t>  where  the  consideration  is  illegal;  as  where  a 
note  was  sjfcen  to  secure  the  'purchase  money,  en  the  sale  of  afrefnnM  fafe  to 
lewis;  hat  the  parties  nete  *i  fori  drffctw,  will  he  left  to  pursue-  their  reined**', 
it  aay,  at  law.    rTetttoem  *.  Jtita,  on  appeal,  t  Mas.  Oas,  417. 
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be  no  Nuisance,  by  which  it  cannot  be  denied  the  whole  com- 
fort of  life  is  destroyed,  and  health  most,  in  some  degree,  be 
affected.  I  recollect  the  instance  of  a  Sugar  House  ;  and  a 
Brewhouse  is,  within  my  own  knowledge,  perhaps  not  legally, 
but  in  common  parlance,  a  great  Nuisance"  (g) .  Injunctions 
in  such  cases  are  cautiously  granted,  and  not  ex  parte.  The 
Manufacture  of  Bricks  is  not  considered  as  a  Nuisance  (A).- 

On  Informations  by  the  Attorney-General  on  behalf  of  the 
Crown,  the  Court  of  Exchequer  has  abated  Nuisances  injurious 
to  the  Royal  Prerogative,  such  as  Nuisances  in  Harbours.  If 
a  trespass  is  made  on  the  Soil  of  the  Crown,  whether  reserved 
for  the  private  use  of  the  Sovereign,  or  for  public  purposes,  and 
the  trespass  does  not  produce  a  public  injury,  the  Jurisdiction 
may  be  founded  on  the  right  of  the  Crown  to  have  the  Land 
arrented,  and  the  profit  accounted  for  as  part  of  the  royal  reve- 
nue, in  the  nature  of  an  assart ;  and  if  the  trespass  produces, 
or  may  in  its  consequences  produce,  public  injury,  the  Crown 
is  entitled  to  the  most  effectual  way  of  preventing  the  injury  (t). 

*157]  In  the  case  of  a  private  Nuisance  (fc),  or  of  a  *public 
Nuisance,  it  seems  necessary  that  a  Judgment  at  Law  ascertain- 
ing the  rights  of  the  Parties  should  be  obtained  previous  to  an 
Injunction  (J). 

A  Nuisance  respecting  lights  is  not  such  merely  because  the 
Plaintiff's  lights  are  altered  ;  for  then  no  vacant  piece  of  ground 
could  be  built  upon  in  London ;  but  the  Law  says  it  must  be 
so  near  as  to  be  a  nuisance.  Seventeen  feet  distance,  for  instance, 
will  not  constitute  a  nuisance.  The  loss  of  a  Prospect  is  not 
considered  as  a  nuisance  (m). 

An  Injunction  will  not,  on  motion,  be  granted  to  puH  down 
blinds  obstructing  the  Plaintiff's  lights,  no  order  ever  being  made, 
on  motion,  to  pull  down  any  thing,  though  it  is  sometimes,  and 
but  rarely,  done  on  a  decree  ;  but  the  Chancellor  will,  by  con- 
sent, put  the  matter  in  a  way  of  Trial  at  Law,  and  order  scaf- 
folding to  be  pulled  down,  and  enjoin  the  party  from  building  or 
erecting,  whereby  any  of  the  Plaintiff's  Lights  maybe  obstructed, 
till  after  Trial  had  (n).  (1) 

(g)  Attorney-General  r.  Clearer,  18  (I)  Attorsey*General  ▼.  Cleaver,  18 

Tea.  217.  Tea.  811. 

(h)  Duke  of  Grafton  t.  Halliard,  men-  (m)   Fiahmonger'a  Company  against 

tioned  by  Lord  Eldon  in  Attorney- Go-  East  India  House,  1  Dick.  165. 

neral  ▼.  Cleaver,  18  Vet.  219*  (n)  Ryder  v.  Bentham,  1  Ves.  54S. 

(i)  Redead.  Tr.  PI.  117 ,    and   aee  S.  C.  1  Dick.  877,  when  tke  order  fe 

what  is  said  in   Attorney-General   ▼.  more  particularly  stated  j  and  see  Mot> 

Cleaver,  IS  Vea.  318.  ris  r.  Lessees  of  Lord  Berkley,  3  Vos. 

(ft)  CouUon  v.  White,  3  Atk.  31.  463. 

(1)  A  court  of  chancery  has  concurrent  jurisdiction  with  the  courts  of  law,  in 
case  of  a  private  nuisance,  by  obstructing  an  ancient  water-course ;  and  may  grant 
an  injunction  to  restrain  the  party  trespassing,  though  the  plaintiff  has  not  esta- 
blished his  title  at  law.  Gardner  ▼.  Trust***  */  JftwfergA,  3  Johns.  Ch-  fitp»  1*3. 
Vide  Jfewkwrgh  Ttonjrte  Cmpsm*  v.  Jtftifer,  6  Johns.  Ch.  Kep*  10* . 
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TIL  MUceUmuou*  Cases  in  which  an  Injunction  has  been  granted. 

If  an  Ejectment  is  brought  to  try  a  right  to  Land  in  a  Court  of 
common  La  w,  a  Court  of  Equity  will  restrain  the  Party  in  pos- 
session from  setting  up  any  title  which  may  prevent  the  fair  Trial 
of  that  right ;  *as  a  term  for  years,  or  other  Interest,  in  a  [*158 
Trustee,  Lessee,  or .  Mortgagee.  But  this  will  not  be  done  in 
every  case  ;  for  as  the  Court  proceeds  upon  the  principle  that 
the  Party  in  possession  ought  not  in  conscience  to  use  an  acci- 
dental advantage  to  protect  his  possession  against  a  real  right  in 
his  adversary,  if  there  is  any  circumstance  which  meets  the  rea- 
soning upon  this  principle,  the  Court  will  not  interfere.  There- 
fore, tf  the  Possessor  is  a  Purchaser  for  a  valuable  consideration, 
without  notice  of  the  Title  of  the  Claimant,  this  is  a  Title  in 
conscience  equal  to  that  of  the  Claimant,  and  the  Court  will  not 
restrain  him  from  using  any  advantage  he  may  be  able  to  gain  to 
defend  his  posseKuon  (o). 

.  Where  the  Defendant  had  a  piece  of  Water  supplied  by  the 
same  stream  from  which  a  Mill  of  the  Plaintiff's  was  supplied, 
and  the  Defendant  sometimes  kept  back  the  Water,  and  at  other 
times  let  it  in,  in  such  quantities  that  the  Mill  was  overflowed ; 
on  a  BiU  filed  for  that  purpose,  an  Injunction  was  granted  to  re- 
strain the  Defendant  from  preventing  it  flowing  in  regular  quan- 
tities (p).  (1)  .It  seems,  that  the  Court  cannot  decree  or  order 
repairs  to  be  done,  though  (a  nice  distinction,)  an  order  may  be 
made  in  terms  that  will  have  that  effect.  Thus,  an  order  to  re- 
pair the  Banks  of  a  Canal,  and  stop  Gates  and  other  Works,  was 
refused;  but  the  effect  of  such  an  order  was  obtained,  by  an  or- 
der to  restrain  the  Defendant  from  further  impeding  the  Plaintiff 
in  the  Navigation,  "  by  continuing  to  keep  the  said  Canals,  or 
the  Banks,  Gates,  Locks,  or  Works  of  the  same  respectively 
♦out  of  good  repair"  (q).    A  Tenant  far  Life,  however,  [*159 

(•)  Badesd.  Tr.  PL  108.  C.  3  Coi  4. 

(p)  1  Ch.  Ca.  574 ;  see  alio  Robin-  (q)  Lane  ▼.  Newdigate,  10  Ves. 
son  t.  Lord  Bjroo,  1  Bro.  C.  C.  598.  8.    194. 


But  U  leant,  that  the  court  hat  no  jurisdiction  in  the  case  of  a  public  nuisance ; 
but  if  It  had,  the  act  of  carrying  on  banking  operations,  contrary  to  the  statute,  is 
not  sack  a  public  nuisance,  as  will  justify  the  court  in  granting  an  injunction  to 
restrain  such  operations.  Attorney- GcrurM  ?.  Utica  Int.  Co.  9  Johns.  Ch.  Bep. 
379. 

Yet,  whan  the  acts  complained  of  constitute  a  public  nuisance,  and  at  the 
jam*  time,  produce  a  special  injury  to  the  rights  of  an  indif  tdual,  by  affecting  the 
enjoyment  of  hb  property,  and  the  ralue  of  it,  an  injunction  may  be  granted* 
Gsntsng  *.  Lswcrrt,  6  Johns.  Ch.  Bep.  439. 

(1)  Bat  an  injunction  will  not  be  awarded  to  restrain  the  defendant  from  draw- 
ing off  the  waters  of  a  lake,  and  thereby  diTerting  the  same  from  the  plaintiffs 
■aw,  by  means  of  a  tunnel  made  fire  years  ago,  until  the  plaintiff  has  first  esta- 
blished his  title.    RHd  ▼•  Gjford,  6  Johns.  Ch.  Rep.  19. 
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has  been  compelled  to  repair  (r).  The  Court  will  grant  an  la- 
junction  where  there  has  been  a  forcible  Kntrj  by  Commission!- 
ere  of  the  Turnpike,  for  the  purpose  of  digging  Gravel  on  Land 
leased  to  the  Plaintiff  for  twenty-one  years  and  tamed  kto  a 
Garden  (t).  And  so,  too,  it  seems,  according  to  the  reasoning 
of  Lord  Hmd*kk*9  an  Injunction  lies  in  the  case  of  private  per- 
sons entering  by  force  into  ground  of  which  another  has  had 
possession  for  twenty-one  years,  though  in  such  ease  time  in  a 
remedy  at  Law ;  "  but  that,"  (says  his  Lordship,)  « would  be 
only  for  a  particular  wrong  done,  and  not  equal  to  the  remedy 
in  Chancery"  (t(. 

An  Injunction  will  be  granted  to  protect  the  enjoyment  of  a 
specific  Chattel  not  properly  the  subject  of  compensation  ia 
damages  (tj).  It  will  be  granted  indeed  to  prevent  the  destruc- 
tion of  any  personal  Property,  not  properly  the  subject  of  com- 
pensation, until  the  rights  respecting  it  are  ascertained ;  upon 
the  principle  of  preventing  irreparable  mischief  (s). 

There  are  various  other  cases  where  an  Injunction  will  ba 
granted,  but  which  it  is  difficult  to  state  otherwise  than  in  de- 
tached Propositions. 

♦160]  *An  Injunction,  it  seems,  may,  on  proper  grounds,  be 
obtained  to  inhibit  the  Defendants  from  dissolving  a  Commercial 
Partnership  (y) :  or  to  restrain  a  Partner  from  accepting  or  ne- 
gotiating Bills  or  Exchange,  &c.  for  or  in  the  Name  of  the  Part* 
aerehip,  except  the  same  be  given  or  negotiated  by  such  Part- 
ner for  the  purposes  of  the  Partnership  (*).  (1) 

An  Attorney  or  Solicitor  cannot  give  up  his  client,  and  act 
for  the  opposite  Party,  in  any  Suits  between  them,  and  will  be 
restrained  by  the  Court;  but  if  his  client  discharges  him,  he 
may  then,  ft  seems,  employ  himself  in  the  service  of  the  other 
Party  (a). 

If  a  Bankrupt  bring  an  action  against  his  Assignees,  the  Court 


(r)  Prac.  Chan.  p.  860.    In  Birch  v.  (f)   Hughes  v.  Trustees  of  Morden 

Belt,  3  Atk.  726,  a  motion  wis  made  College,  1  Vm.  189. 

an  the  utuiaefefl  Injunction,  or  rather  (»)  Lady  Arandett  ▼.  Hupps,  10  Vea. 

for  leave  to  pot  a  Mill-dam  into  the  139. 

same  situation  it  was  in  before  it  was  cat  (?)  Notbrowne  r.  Thornton,  10  Ves. 

down:  Lord  H«nhrfck*  «eJd  "he  had  16S. 

known  numbers  of  applications  of  the  (e)  Charany  ▼.  Van  Sommer,  noticed 

feted,  bat  while  the  right  is  unheard  and  3  Wood.  Leet  416,  in  note. 

undetermined,  the  Court  have  as  eon*  (s)    Williams   r.   Bingley,  inserted 

wastry  denied  the  motion."  in  note  to  Lane  t.  Williams,  9  Vera.  9feV 

(t )  Hughes  ▼.  Trustees  of  Morden  (•)  Earl  Choimondeley  ▼.  Lord  CHa- 

CoJIege,  1  Yes.  188.  ton,  19  Ves.  961.  8.  C.  Coop.  89. 


(1)  Here  apprehension  that  one  partner  will  misapply  (he  partnership  fori**  Is 
not  a  ground  for  an  injunction  to  restrain  him  fir om  interfering  with  the  ptfuersliip 
elects.    Waoiward  ▼.  BtMtzttt,  3  Johns*  Ch«  Bop*  412. 
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will,  on  the  ground  of  long  acquiescence  under  the  Commission, 
grant  an  Injunction  until  the  hearing  ((). 

An  Injunction  may  be  maintained,  in  many  cases,  to  prevent 
an  Executor  fro/n  getting  assets  of  a  Testator  into  his  Hands, 
upon  particular  circumstances  (c).  A  Wife,  for  instance,  an  Exe- 
cutrix, has  been  restrained  from  getting  in  the  assets  of  the  Tes- 
tator, her  Husband  being  in  the  West  Indies,  and  not  amenable 
to  the  process  of  the  Court  (d).  But  the  Court  will  not  interfere 
by  Injunction,  merely  because  the  Executor  is  not  in  affluent 
circumstances,  if  the  Testator  himself  has  placed  this  confidence 
in  him,  without  regarding  bis  circumstances  (c)  (1) 

*On  a  BiHby  Creditors  against  the  Executor,  Heir,  [*161 
and  Purchaser,  of  a  Real  Estate  charged  for  payment  of  debts, 
an  Injunction  may  be  obtained  to  restrain  the  payment  of  the 
purchase  Money  to  the  Heir  (/). 

In  the  case  of  Agreements  on  Sales,  and  Deposites  made,  if  the 
Agreement  is  not  performed  by  the  time  stipulated  the  Purchaser 
can  bring  an  Action  for  his  Deposite ;  but  a  Bill  may  be  filed 
against  him,  praying  a  specific  Performance,  and  an  Injunction 
in  the  mean  time. 

An  Injunction  also  may  be  obtained  on  a  Certificate  of  the  Bill 
filed,  and  Affidavit,  against  a  surviving  Partner,  to  restrain  him 
from  disposing  of  the  joint  Stock,  and  receiving  the  outstanding 
debts,  he  being  embarrassed  and  in  prison,  and  misapplying  the 
Property  fa). 

Ira  Lord  of  a  Manor  has  approved  under*  the  Statute,  and  left 
sufficient  Common  of  Pasture,  and  the  Inclosures  are  thrown 
down  by  the  Tenants,  an  Injunction  may  be  obtained,  and  at  the 
hearing,  an  Issue  will  be  directed",  as  to  the  rights  of  the  Par- 
ties (A). 

An  Injunction  against  the  Use  of  a  Market  will  not  be  grant- 
ed, at  least,  until  a  Title  at  Law  is  established  (i). 

If  an  Ejectment  be  brought  against  a  Tenant,  who  makes  default 
of  the  Trial,  and  employs  the  interval  in  doing  all  the  mischief  in 
his  power,  an  *  Injunction  will  be  granted  (k);  but  unless  [*162 
an  Ejectment  be  brought,  an  Injunction  will  not  lie  against  a 
Tenant  so  misbehaving  himself  (J). 

(•)  Flower  t.  Herbert,  2  Yes.  326,  and  see  on  this  subject  Read  ▼•  Bowers, 

&c.  4  Bro.  C.  C.  441. 

(c)  Taylor  v.  Alien,  2  Atk.  213.  (k)  Weeks  r.  Staker,  2  Vera.  300. 

(<*)  Ibid.  Arthington  t.   Fawkes,  2  Vera.   366. 

(O  Hathornwaite  t.  Russell,  2  Atk.  Hanson  v.  4?ardiner,  7  Ves.  309. 

120.  8.  C.  Bam.  334.  (i)  Anon.  2  Ves.  414. 

(/)  Green  against  Lowes,  3  Bro.  C.  (*)  Sir  Wm.  Pulteney  ▼.  Shelton,  5 

C-  218.  Yes.  260,  in  note. 

ig)  Harty  t.  Schrader,  8  Yes.  318 ;  (0  Lathrop  v.  Marsh,  5  Yes.  259. 


(1)  An  injunction  will  not  be  awarded  in  the  first  instance,  where  the  bill 
charges  an  executor  with  abusing  his  trust,  &c. ;  but  a  receiver  may  be  appointed. 
JSmmd  t.  JMurrav.  %  Johns.  Ch.  Sab.  48. 


Stmt  t.  JNwrqr,  S  Johnf .  Cb«  Rep.  48, 
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Courts  of  Equity  interfere,  in  many  cases,  to  restrain  a  Breach 
of  Covenant  (m);  as  where  a  Tenant  is  carrying  off  a  Farm,  Ma- 
nure, &c.  he  had  covenanted  to  consume  upon  it ;  hut  where  a 
covenant  is  of  such  a  description,  that  a  breach  of  it  can  only 
be  ascertained,  in  each  instance,  by  a  Trial,  the  Court  will  not 
interfere  (n).  An  Injunction  has  been  granted  to  restrain  a 
Tenant  oi  a  Farm  from  breaking  up  Meadow  for  the  purpose  of 
building,  contrary  to  express  Covenant  (o),  and  from  sowing 
Land  with  Mustard  Seed  (p). 

On  the  same  Principles,  an  Injunction  has  been  granted  tore- 
strain  a  Tenant  from  year  to  year  under  notice  to  quit,  as  in  the 
case  of  a  Lessee  for  a  longer  term,  from  doing  damage,  and  from 
removing  the  Crops,  Manure,  &c.  except  according  to  the  cus- 
tom of  the  Country  (a). 

When  a  Covenant  nas  been  permitted  to  stand  for  a  length  of 
time  (eleven  years  for  instance)  an  ineffective  part  of  die  Lease, 
the  Court  it  seems  would  not  interfere  on  behalf  of  the  Lessor 
to  enjoin  the  Lessee ;  but  on  a  Bill  filed  by  the  Lessee  would 
*1C3)  'restrain  the  Lessor  from  suing  at  Law  upon  such  cove- 
nant (r). 

The  court  with  reluctance  grants  an  Injunction  to  stay  the 
working  a  Colliery,  unless  there  is  a  breach  of  an  express  cove- 
nant, or  an  unconiro verted  mischief  (*). 

Where  there  is  an  Agreement  for  a  lease  of  a  Farm,  and  the 
intended  Lessee  is  in  possession,  and  uses  it  "  in  a  grossly  t*t- 
kusbcmdKke  manner,'*  and  there  would  be  a  right  of  re-entry  in 
the  Lease,  when  executed,  an  Injunction  will  lie,  bat  notheeomw 
tinued,  with  a  view  to  a  specific  performance  (t). 

It  seems,  that  even  if  no  right  of  Entry  was  to  be  introduced 
under  an  Agreement  for  a  Lease  of  a  Farm,  yet  the  court,  see- 
ing *  gross  case  of  Waste,  (which  will  in  all  cases  be  a  Forfeit- 
ure of  the  place  wasted,)  and  gross  breaches  of  covenant  that 
could  not  well  be  indemnified  by  damages,  would  krferfere  by 
Injunction  (u). 

If  a  person  sells  the  Good  WW,  of  a  Trade,  and  afterward* 
attempts  to  set  up  the  same  Trade,  in  the  same  place,  under  the 
same  sign  or  name,  the  party  giving  himself  out  as  the  same  per- 
son, an  Injunction,  it  seems,  maybe  obtained  (x). 

An  Injunction  will  not  lie  to  restrain  one  Trader  from  making 
use  of  the  same  mark  with  another  (y). 

(m)  Barrett  v.  Blagrave,  54fo.  555.  ($)  Onslow  v.  — — 16  Vet.  173. 

S.  C.  on  motion  to  dstoWe  the  Injuue-  (r)     Barrett  ▼.    Blagrave,   6    Van. 

tion,  6  Vet.  104.  106. 

(n)  See  Collins  and  Plumb,  16  Yea.  (#)  Anon.  AmbL  209. 

454,  and  what  is  said  in  Kimpton  t.  (t)  Gonrlay  y.  Duke  of  Somerset,  IS 

Eve,  S  Ves.  &  Bea.  353.  Ves.  78. 

(0)  Lord  Grey  de  Wilton  v.  Saxon,  6  («)  Ibid.  73. 

Yes.  106.  (*)  See  Crutwell  v.  Lye,  17  Ves. 

(»)   Pratt  v  Brett,  2  Madd.  Rep.  343. 

62.  (9)  Blanchard  v.  Hall,  S  At*.  484, 
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Where  (he  shares  of  Parties  in  a  Ship  are  not  ascertained,  an 
Injunction  may  be  obtained  to  restrain  the  sailing  of  a  Ship  until 
the  share  of  the  Party  "complaining  is  ascertained,  and  a  [*164 
reference  will  be  ordered  to  ascertain  the  shares  and  settle  the 
security.  When  the  shares  are  ascertained,  the  court  of  Admi- 
ralty is  always  open  to  applications  by  part-owners  to  restrain 
the  sailing  of  Ships  without  their  consent,  until  security  given  to 
the  amount  of  their  respective  shares  (*). 

An  Injunction  to  restrain  the  sailing  of  a  Ship  upon  the  appli- 
cation of  a  part-owner  was  refused,  where  the  Ship  was  intended 
to  sail  the  next  day,  and  it  did  not  appear  by  the  Affidavit  filed 
in  support  of  the  motion  that  there  were  any  circumstances  to 
account  for  the  Plaintiff's  delay  in  applying  (a) . 

After  a  Decree  to  Account,  an  Injunction  will  be  granted,  on 
the  motion  of  the  Defendant,  to  restrain  the  Plaintiff  from  pro- 
ceeding at  Law,  in  an  action  commenced  by  him  pending  the 
Suit  in  Equity  {b) . 

Perpetual  injunctions  are  granted  on  many  occasions ;  against 
a  Bond,  for  instance,  for  the  purchase  of  an  office,  although  the 


ing  Tithes  (d).  *Such  an  lnjunc-  [ 
tion,  also,  has  been  awarded  against  proving  a  Will  in  the  Spin* 
tual  Court,  which  on  a  Trial  at  Law  has  been  found  to  be  no 
Will  (e).  And  these  perpetual  Injunction*  remain  notwithstand- 
ing the  death  of  the  Plaintiff;  nor  is  it  necessary  for  his  Repre- 
sentative to  fil*  a  Bill  to  continue  such  Injunction  (/). 

But  H  seems,  a  Bill  to  establish  a  legal  Title  and  a  perpetual  In- 

(jr)  HsJy  r.  Qoodsen,  ft  Merlr.  77.  ton,  4  Ter.  Rep.  S59.    A  Bond  to  resign 
f «)    Christie   r.    Craig,    9    Morir.  in  favour  of  a  particular  person  is  good, 
197.  See  what  is  said  as  to  this,  and  the  de- 
Co)  Wilson  t.  Wetherherd,  9  Merir.  cislon  of  the  Bishop  of   London  and 
406. ;  Macher  t.  Reed,  1  BalL  fc  Bea.  Fytche,  in  Dashwood  t.  Peyton,  IS  Vea. 
318.  46,  &c-;  and  Arthington  t.  Calrerly» 
(c)  Haninrton  against  Dn  Chatel,  1  M8.    In  several  eases  a  general  Bond 
Bro.  C.  €.  196.  of  Resignation  is  considered  as  good. 
{d)  Dnrston  t.  Sandys,  1  Tern.  411.  See  3  Salk.  396,  audRaym.  175, 3  Mod* 
8.  C.  9  Ch.  Cm.  186.  8.  C.  9  Ch.  Rep.  997,  Sid.  387,  cited  in  margin.    A  Bill 
388.    See  also  Peele  ▼•  Capel,  1  Str.  passed  in  the  House  of  Lords  to  declare 
$34*    Crey  t.  Hesketh,  Ambl.  968.  8.  the  Law  in  these  eases,  hat  it  was  soc- 
C  MS.    WBttuns  v-  Collen,  16  Jane  oessfully  opposed  in  the  House  of  Com- 
1737,  MS.  3  Burn's  Reel.  Law,  336.  mons,  as  fatal  in  its  example,  by  taking 
Bei>bWton  r.  Wood,  Hutt  111.  cited  away  the  only  check,  restraint,  and  con- 
1  FonbL  Ro.  939,  in  note.    See  also  trol,  upon  courts  of  dernier  appeal— the 
watt  is  said  in  Law  ▼.  Law,  Forr.  140.  public  ftneonrenience  arising  from  the 
3.  C.  M8.  In  Fytche  t.  Bishop  of  Lon-  false   determinations  of  the  superior 
don,  it  was  decided  in  the  House  of  courts.    The  Bill  was  rejected. 
Lords  that  geacral  Bonds  of  Resignation  (e)  Betersham  t.  Spriogold,  1  Ch* 
wen  bad.    See  an  excellent  speech  in  Cas.  80 ;  and  see  9  Atk.  379. 
the  Hoose  of  Lords  by  Bishop  Watson.  (/)   Vid*   the  case   mentioned    in 
TUh  of  Watson,  1  toI.  p.  180.  fcc]  Morgan  t.  Scudamore,  3  Ves.  Jan. 
Bee  alto  CsuininAunVLaw  of  Simony,  31 3* 
•tnd  what  is  ein  in  FartrUge  ▼.  Whis- 
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junction  is  never  entertained,  unless  there  are  particular  circum- 
stances stated  in  the  Bill,  showing  the  necessity  of  the  Court's 
interposition,  either  for  preventing  multiplicity  of  Suits,  or  other 
vexation,  or  for  preventing  an  injustice  irremediable  by  a  Court 
of  Law  (g). 

Perpetual  Injunctions  are,  generally,  ihe  object  for  which  what 
are  termed  Bills  of  Peace  are  instituted.  The  principles  upon 
which  these  Bills  are  resorted  to,  will  now  be  considered,  (l) 

(g)  See  Arg.  in  William  Welby,  Esq.     Bro.  P.  C.  675. 
App.  and  Duke  of  Rutland,  Resp.  6 

(1)  It  has  been  decided  by  the  Court  of  Chancery  and  the  Court  of  Errors,  in 
the  state  of  New- York,  that  an  injunction  may  be  granted  to  secure  the  enjoy* 
ment  of  an  exclusire  privilege  conferred  by  statute.  Thus,  where  an  exclusive 
right  to  navigate  the  waters  of  that  state,  with  steamboat*,  was  granted  by  the  le- 
gislature thereof  for  a  term  of  years,  a  perpetual  injunction  was  awarded  to  re- 
strain boats  used  in  violation  of  the  plaintiff's  right ;  although  such  boats  were 
previously  licensed  to  carry  on  the  coasting  trade,  pursuant  to  the  laws  and  con- 
stitution of  the  United  States,  and  although,  by  another  statute,  boats  so  used, 
were  declared  to  be  forfeited  to  the  grantees,  and  an  action  of  detinue  was  pending 
to  recover  the  boats  so  forfeited-  Livingston  v.  Ten  Ingen,  on  appeal,  9  Johns. 
Rep.  507.  Vide  Livingston  v.  Olden,  4  Johns.  Ch.  Rep.  48.  Utringstonw.  Tomp- 
kins, 4  Johns.  Ch.  Rep.  415.  The  North  River  Steamboat  Company  v.  Hoffman,  5 
Johns.  Ch.  Rep.  300.     Ogdeni.  Gibbons,  4  Johns.  Ch.  Rep.  150. 

It  is  very  obvious  that  these  decisions  rest  upon  the  ground,  that  the  several  acta 
of  the  legislature,  granting  the  exclusive  right  to  the  persons  therein  named,  to 
navigate  the  waters  of  the  state  of  New-York,  by  boats  or  vessels  moved  by  fire 
or  steam,  and  securing  such  right  to  the  grantees,  were  constitutional  and  valid ; 
and  such  as  the  court  was  hound  to  enforce.  But  the  decree  of  the  Supreme  court 
of  the  United  States,  in  Gibbons  v.  Ogden,  9  Wheat-  1.,  reversing  the  decree  of  the 
court  of  Errors  of  the  state  of  New-York,  and  dismissing  the, complainant's  bill, 
proceeded  upon  the  ground  that  the  several  acts  of  the  state  legislature,  were  re- 
pugnant to  the  constitution  of  the  United  States,  and  void :  And  consequently,  a 
perpetual  injunction  could  not,  in  such  case,  be  awarded. 

Where  a  person  is  in  the  actual  enjoyment  of  an  exclusive  statute  privilege,  it 
seems  that  an  injunction  will  not  be  granted  to  restrain  him  from  the  use  of  his 
privilege,  or  of  the  means  provided  by  law  for  its  protection  j  especially,  in  favour 
of  a  party  who  claims  only  by  virtue  of  a  common  right,  and  merely  denies  the 
right  of  the  other  party.  Lansing  v.  The  North  River  Steam-Boat  Company,  7 
Johns*  Ch.  Rep.  162. 

And  where  a  turnpike  company  was  incorporated,  with  the  exclusive  privilege  of 
erecting  gates  and  receiving  toll,  and  the  road  was  duly  opened  and  established, 
and  the  gates  erected,  &c. ;  and  certain  persons,  to  avoid  the  payment  of  toll, 
opened  a  by-road  near  the  turnpike,  by  which  travellers  were  enabled  to  avoid  the 
gate  and  the  payment  of  toll  to  the  plaintiffs,  the  court  awarded  a  perpetual  in- 
junction to  prevent  the  defendants  from  using,  or  permitting  others  to  use  such 
by-road,  and  ordered  the  same  to  be  shut.  The  Croton  Turnpike  Company  v. 
Ryder,  1  Johns.  Ch.  Rep.  611*  Vide  Newburgh  Turnpike  Company  v.  MiUer,  5 
Johns.  Ch.  Rep*  101. 

The  wife's  equity  to  a  suitable  provision  for  the  maintenance  of  herself  and 
children,  out  of  her  separate  property  descended  or  devised  to  her  during  cover- 
ture, will  be  protected,  not  only  against  the  husband,  but  against  the  claims  of 
his  creditors.  Thus,  on  a  bill  by  the  wife  against  a  creditor  of  the  husband,  an 
injunction  was  granted  to  prevent  him  from  selling  property,  so  descended,  under 
an  execution  issued  on  a  judgment  confessed  by  the  husband  for  a  bona  fide  debt, 
until  such  provision  for  maintenance  should  be  made.  HavUand  r.  Myers,  6  Johns* 
Ch.  Rep.  95. 

Where  an  act  of  the  legislature  authorises  the  use  of  private  property  for  pub- 
lic purposes,  it  ought  to  be  provided,  that  a  suitable  compensation  be  made  to  the 
individual  whose  property  he  thus  used  or  taken ;  and  if  this  be  omitted,  the  court 
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*VI.  Bills  of  Peace.  [*166 

Bills  of  Peace,  as  they  are  termed,  are  made  use  of  where  a 
Person  has  a  Right  which  may  be  controverted  by  various  per- 
sons, at  different  times,  and  by  different  actions;  and  the  Court  will 
thereupon  prevent  a  multiplicity  of  Suits  (A), by  directing  an  Issue 
to  determine  the  Right,  and  ultimately  an  Injunction.  ( 1 )  Ano- 
ther occasion  where  a  Bill  of  this  kind  is  resorted  to  is,  where 
there  have  been  repeated  attempts  to  litigate  the  same  question 
by  Ejectment,  and  repeated  and  satisfactory  Trials ;  in  which 
cases,  the  Court  upon  such  a  Bill,  preferred  by  all  the  Parties 
interested,  or  by  some  of  them  in  the  names  of  themselves,  and 
the  rest,  will  grant  a  perpetual  Injunction  to  restrain  further  liti- 
gation (i). 

A  Judgment  in  a  Real  Action  was  final,  and  where  proceed* 
ings  by  Ejectment  were  introduced,  the  Judgment  in  which  was 
not  final,  but  which  might  be  brought  again  and  again,  intolera- 
ble inconveniences  would  have  ensued  if  Cqurts  of  Equity  had 
not  interfered  to  prevent  a  repetition  of  Ejectments  (fc). — Where, 
therefore,  there  is  an  assertion  of  Title  by  a  Suit  at  Law,  in  which 
the  Party  fails,  but  he  yet  asserts  it  frequently  in  the  same  man- 
ner, such  assertion  becomes  oppressive  to  the  opposite  Party ; 
and  *as  it  may  be  made  by  Ejectment,  a  proceeding  [*167 
which  may  be  repeated  for  ever  (and  which  is  not,  as  now  used, 
part  of  the  old  Law)  Courts  of  Equity  will  interfere  to  prevent 
such  an  oppressive  proceeding,  which  overturns  the  principles 
of  the  ancient  Law,  whereby  perpetual  obligation  was  prevent- 
ed (I). 

After  fae  Trials  in  Ejectment,  and  Verdicts  in  all  of  them,  for 
the  Earl  of  Bath,  he  brought  a  Bill  of  this  description  for  a  per- 
petual Injunction,  and  though  Lord  Cowper  refused  to  grant  it, 

(A)  See  Baker  ▼.  Shelbury,    1  Cb.  Devonsher  ▼.  Newenham,  9  rol*  of  Sch. 

Ca.  70.    2  Atk.  484.  &  Lcfr.  p.  208,  and  the  cases  there  men- 

(t)  See  1  Bro.  P.  C  266.  2  Bro.  P.  tioned. 

C.  217.  Bono.  158.  1  P.  Wms.  671.  (*)  See  what  is  said  1  Str.  404. 

Lord  Bath  t.  Sherwln,  Precedents  in  (0  See  De?onsher  r.  Newenham,  2 

Ch.  p.  262.     Fiache's  Edit  and  see  Sch.  &  Lefr.  211. 


wfll  grant  an  injunction  to  stay  proceedings  under  the  act,  until  such  compensation 
is  pterided.    Genfcier  r.  TnuUet  of  Jfexoburgh,  2  Johns.  Ch.  Rep.  162. 

An  injunction  will  not  be  awarded,  unless  the  party,  applying  for  the  remedy, 
lias  a  tested  right,  legal  or  equitable,  which  may  be  greatly  affected  by  the 
acts  sought  to  be  restrained.     CUy  of  JVW-ForA  t.  Jtfepet,  6  Johns.  Ch.  Rep.  46. 

(1)  A  all  of  peace,  to  prevent  a  multiplicity  of  suits,  is  allowable  only  where 
the  right  has  been  satisfactorily  established  at  law,  or  where  the  persons  who  con- 
trovert the  rifrtt,  are  so  numerous,  as  to  render  an  issue  under  the  direction  of  the 
chancellor,  necessary.  Eldrtdgo  ▼.  J9B,  2  Johos.  Ch.  Rep.  281.  But  when  a 
bill  is  Bled  lor  an  injunction  against  suits  at  law,  in  trespass,  and  to  hate  the  title 
triad,  and  ftnatfy  settled,  by  an  issue  out  of  chancery,  it  seems,  that  the  bill  wifl 
bo  sustained,  though  there  had  been  but  one  or  two  trials  at  law.  TYiuf  set  ofH**- 
Mmgtmy*  Aleoff,  on  afpeal,  3  Johns.  Rep.  566. 
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yet  the  House  of  Lords,  on  appeal,  granted  the  Injunction  (m). 
After  even  two  satisfactory  Trials  of  an  Issue  Devisamt  ttl  nan, 
the  Court,  it  seems,  will  interpose  to  prevent  any  further  Trial  (n), 
especially  if  they  were  Trials  at  Bar  (o). 

Where  several  verdicts  have  been  obtained  against  Trespass- 
ers, an  Injunction,  it  seems,  may  on  such  a  Bill  be  obtained 
against  future  Trespasses ;  but  if  on  such  Trials  the  party  refuses 
to  produce  documents  necessary  to  a  decision,  the  Court,  it 
seems,  would  not  grant  an  Injunction  (p). 

If  a  Trust  Estate  be  devised  to  be  sold,  and  a  Bill  is  brought 
against  the  Trustees  to  oblige  them  to  sell,  and  the  Heir  con* 
tests  the  Will,  after  two  Trials  the  Court  will  grant  a  perpetual 
Injunction  (q). 

*168]  *It  appears  that  the  Lord  Keeper  Guildford  was  of  opi- 
nion that  if  the  matter  before  him  had  been  res  integrity  he  should 
not  have  made  altogether  such  a  decree  as  Lord  Clarendon  had, 
whereby  the  Inheritance  was  bound  after  one  Trial  (r) ;  and  the 
Rule  seems  now  to  be  that  a  right  is  never  considered  so  fully 
established  by  one  Trial  at  Law,  as  to  entitle  the  party  to  a  per- 
petual Injunction,  unless  where  the  Trial  has  been  upon  an  Issue 
sent  out  of  Chancery  for  the  purpose  (*). 

If  the  Court  cannot  fix  upon  an  Issue  that  will  comprehend 
all  the  subject  in  dispute,  it  will  not,  it  seems,  interfere  on  a 
Bill  of  this  kind,  but  leave  the  Party  to  his  remedy  at  common 
Law  (i). 

Bills  of  this  kind  are  frequent  in  disputes  between  Lords  of 
Manors  and  their  Tenants,  and  between  Tenants  of  one  Manor 
and  another ;  for  in  these  Cases  there  would  be  no  end  of  bring- 
ing Actions  of  Trespass,  since  each  Action  would  determine 
only  the  particular  right  in  question  between  the  Plaintiff  and 
Defendants  (u). 

So,  where  a  Right  of  Pishing  upon  the  River  Ouse,  for  nine 
miles  in  extent,  was  claimed  by  the  Corporation  of  York,  who 
had  constantly  exercised  that  right,  but  which  was  opposed  by 
different  Lords  of  Manors,  a  Bill  of  this  description  was  admitted, 
to  establish  the  Right  against  these  several  opponents,  for  it 
•169 J  would  have  been  endless  for  the  Corporation  *to  have 
brought  Actions  at  Law  (*)•    In  this  case,  it  is  observable,  that 

(m)    Lord  Bath  ▼.  Sherwin,   Prae.  (q)  Leighton  t.  Sir  Edward  Laightoa, 

Ch.  961 ;  and  8.  C  as  it  teens,  in  1  P.  Was.  671. 

Loess's  Rap.  p*  1,  and  I  Bro.  P.  C.  (r)  Fitton  r.  MacdafficM,  1  Yam. 

966,  oa  the  appeal.   Saa  also  8.  €.  no*  999. 

tiaad  in  Leigaton  sod  Laightoa,  1  P.  (#)  Robinson  y.  Lord  Byron,  3  Cox, 

Wms.  673.  6, 6.  8.  C  1  Bro.  0.  C  668. 

In)  Bates  v.  Grmres,  9  Vat.  Jan.  993.  (0  Lowtner  r.  Ray,  at  aJ.  Trio.  8 

(©)  Bee  1  P.  Was.  671.  8.  C.  1  Str.  Geo.  II.  1733,  MS. 

404,  aad  9  Bro.  P.  C  817.    Coker  v.  («)  Lord  Tenaam  t.  Herbert,  9  Alk. 

Farewell,  9  P.  Wou.  663.    Sea  also  on  483 ;  aad  see  Hanson  t.  Gartner,  7 

this  subject  Deronshor  t.  Newenham,  9  Vee.  310. 

Sen.  Lair.  911.  (*)  Major  of  York  r.  Pflkiegton,  1 

Sp)  Field  v.-  Beanmont,  1  Swantt.  Atk.  989  5  and  tea  Lord  Teaham  rt 
Herbert,  9  Mk.  499- 
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whilst  the  Suit  was  pending)  the  Plaintiffs  caused  the  Agent  of 
the  Defendant  to  be  indicted  for  a  breach  of  the  Peace  in  fishing 
in  their  Liberty;  and  upon  a  motion  made  before  Lord  Hard', 
uicke  to  stop  the  prosecution,  he  observed,  "  This  Court  has 
not  originally,  and  strictly  any  restraining  power  over  criminal 
prosecutions  (y) ;  and  in  this  case,  if  the  Defendant  had  applied 
to  the  Attorney-General,  he  would  have  granted  a  noli  prosequi. 
For  where  a  complaint  is  grounded  on  a  Civil  Right,  for  which 
an  Action  of  Trespass  would  lie,  the  Attorney-General  of  course 
grants  a  noli  prosequi.  If  Actions  of  Trespass  had  been  brought 
vi  et  ormu,  this  Court  would  have  stopped  them  ;  but  though  I 
cannot  grant  an  Injunction,  yet  I  may  certainly  moke  an  order  upon 
the  Prosecutors  to  prevent  the  proceeding  on  the,  Indictment.  Sup- 
posing it  was  a  Suit  for  a  right  oi  Land  where  entries  had  been 
made,  and  the  Bill  was  brought  to  quiet  the  possession,  and  after 
that  they  prefer  an  Indictment  for  a  forcible  entry,  which  is  of  a 
doable  nature,  as  it  partakes  of  a  breach  of  the  Peace,  and  is 
also  a  Civil  Right,  this  Court  would  certainly  stop  the  proceed- 
ings upon  such  indictment.  Where  Parties  submit  their  right 
to  the  Court,  they  have  certainly  a  Jurisdiction,  and  may  inter- 
pose. Therefore  I  will  make  an  Order  to  restrain  the  Plaintiffs 
from  proceeding  at  the  Sessions  till  the  hearing  of  the  Cause, 
and  further  Order  (*)." 

•Such  a  Bill  may  be  brought  aa  well  by  Tenants  against  [  *  1 70 
a  Lord,  as  by  a  Lord  against  Tenants  (a) ;  as,  for  instance,  to 
settle  a  general  fine  to  be  paid  by  all  the  Copyhold  Tenants  of  a 
Manor  (*>. 

Such  a  Bill  has  been  entertained  at  the  instance  of  the  Jfew 
Bmer  Company,  to  quiet  them  in  the  possession  of  Pipes  laid 
through  the  Defendant's  field  (c):  and  respecting  Suit  to  a 
MSI  (d) ;  or  for  Toll  through  (s) ;  and  where  several  Tenants 
claimed  a  right  to  the  Profits  of  a  Fair  (f).  So  on  a  Bill  show- 
ing that  one  Commoner  had  recovered  one  shilling,  or  other 
small  damages  against  the  Plaintiff  for  oppressing  the  Common, 
or  far  using  the  Common  where  he  ought  not*  and  prajing  that 
the  Defendant,  another  Commoner,  might  accept  of  like  da- 

<l)  See  ante.  (c)  9  Vera.  831.   Mew  Bfor  Com- 

U)    1   Atk.    302.    Major,    Sec.    of  pany  t.  Graves. 

Yotk  t.  Pilkington;    end  see  2  Ves.  (rf)  Sir  Lionel  Pilkington's  case  in  the 

388,  end  what  Lord  Rldon  says  in  At-  Duchy  Court,  cited  1  Bro*  40.    See  tit© 

tanej-QenereJ  t.  Cleaver,  18  Vcs.  220.  Duke  of  Norfolk  r.  Myers,  4  Madd. 

The  Chancellor  hae  no  jurisdiction  to  Rep.  83.     The  decree  in  Sir  Lionel 

gnat  an  Injunction  to  stay  proceedings  Pilkington's  case,  and  in  other  cases,  is 

on  a  Mandamus,  nor  to  an  Indictment,  there  noticed.     It  is  no  objection  to 

sot  to  aa  Information,  nor  to  a  Writ  of  such  a  Bill  that  the  custom  has  been  es- 

Proaibitioo.    [Lord  Montague  ▼.  Dub*  tablished  by  a  former  Bill*    Ibid, 

man,  2  Tea,  388.]  (e)  Corporation  of  Carlisle  t.  Wilson, 

(«)  Confers  ▼.  Lord  Abergavenny,  1  13  Yes.  276. 

toL  Atk.  tee.  (/)  nierreitt  t.  Eastwicke,  1  Vern. 

(*)  Cowper  r«  Clerk,  3  P-  Wms.  156 ;  266. 1  vol.  Eq.  Cas-  Abr.  p-  79.  pi-  2. 
<eeBanb.41. 
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mages  for  what  was  past,  to  prevent  charges  at  Law,  the  Lord 
Keeper  Guildford  said,  it  was  in  the  nature  of  a  BUI  of  Peace, 
and  was  proper  (g).  There  are  cases  where  Bills  of  Peace 
have  been  brought,  though  there  has  been  a  general  right 
claimed  by  the  Plaintiff,  and  yet  no  privity  between  the  Plain- 
tiffs and  Defendants,  nor  any  general  right  on  the  part  of  the 
Defendants,  and  where  many  more  might  be  concerned  than 
those  brought  before  the  Court.  Such  are  Bills  for  Duties ; 
*171]  *as,  in  the  case  of  the  City  of  London  v.  Perkins,  in  the 
House  of  Lords,  where  the  City  of  London  brought  only  a  few- 
persons  before  the  Court,  who  dealt  in  those  things  whereof  the 
duty  was  claimed,  to  establish  a  right  to  it ;  bat  because  a 
great  number  of  Actions  might  be  brought,  die  Court  suffer 
such  Bills,  though  the  Defendants  might  make  distinct  de- 
fences, and  though  there  was  no  privity  between  them  and  the 
City  (h). 

It  has  been  determined,  however,  that  a  Bill  of  Peace  will  not  lie 
for  the  mere  purpose  of  settling  the  boundaries  of  two  Manors  (i) ; 
or  too  Parishes,  to  have  the  boundaries  of  each  ascertained  (k). 
"It  would  be,"  said  Lord  Thurlow,  "to  try  the  Boundaries 
of  all  the  Parishes  in  the  Kingdom  on  account  of  the  Poor  Laws.** 
He  apprehended  these  Issues  had  usually  been  directed  by  con* 
sent  of  the  Parties  (I).  It  seems  too,  that  the  Court  on  a  Bill 
of  this  nature  will  not  decree  a  perpetual  Injunction  for  the  en- 
joyment of,  nor  establish  the  right  of  a,  Party  who  claims  in  con- 
tradiction to,  a  public  right ;  as  a  right  to  a  Highway,  or  a  com- 
mon navigable  River ;  for  that  would  be  to  enjoin  all  the  People 
of  England  (m).  Where,  therefore,  a  Bill  was  brought  to  be 
quieted  in  the  possession  of  an  ancient  Ferry,  used  with  a  Rope 
over  the  River  Ware,  against  twenty  Defendants,  who  had  cut 
the  Rope,  with  a  view,  as  it  was  insisted,  to  avoid  Multiplicity  of 
Actions,  the  Chancellor  observed,  "  Plaintiff  may  have  trespass 
for  cutting  the  Rope :  a  Ferry  is  in  the  nature  of  an  Highway  ; 
*172]  and  a  Bill  does  *not  lie  to  be  quieted  in  the  possession  of 
a  Common ;  but  that  is  of  a  different  nature :  this  is  a  navigable 
River,  and  the  Rope  to  the  Ferry  is  an  obstruction  of  the  Navi- 
gation ;  if  Plaintiff  has  any  touch  right  there  is  proper  remedy  for 
him  at  Law"  (n). 

Nor  can  a  Bill  of  this  description  be  maintained,  where  a  right 
is  disputed  between  two  persons  only  (o).    As  where  a  Bill  was 

(g)  Pawlet  v-  Ingrey,  1  Vera*  308, 1  (o)  Lord  Tenbam  v.  Herbert,  2  Atk. 

vol.  Eq.  Cm.  Abr.  p.  79.  pi.  2.  483,  and  Whitchurch  t.  Hide,  Ibid.  391 ; 

(A)  4  Bro.  P.  C.  157.  see  also  4  Bro.  P.  C.  157.  Vin.  tit.  Ch. 

(t)  Wake  t.  Conyers,  2  Coi  360.  425.   pi.    35 ;    tee  also  Cowper    and 

(*)  Pariah  of  St.  Luke,  Old  Street,  Clerke,  3  P.  Wmi.  156-    "According 

against   the   Parish  of  St.    Leonard,  to  .this  distinction,"  says  Lord  Chancel- 

ShoredUch,  1  Bro.  40.  lor  King,  "  are  the  Cases,  1  Ch.  Rep. 

(0  Id.  ibid.  33,  and  96 ;"  see  also  Fortescue,  p.  48  " 

(m)  Mitford's  Pleadings,  129.  and  44,  and  the  eah  of  Webb  and  Con- 

(n)  Hsrruon'a  Ch*  I  toI.  p.  125.  yen,  cited  1  Bro.  C  wf  40.  Welby  and 
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brought  by  one  Tenant  of  a  Manor,  suggesting  a  custom  for  the 
Tenants  of  the  Manor  of  A.  (of  which  he  was  one)  to  cat 
Turves  in  the  Manor  of  B.  to  quiet  him,  and  to  have  an  Issue 
directed  as  to  the  right;  upon  this  occasion  the  Courfsaid,  "This 
Bill  is  improper,  and  inconsistent  with  the  nature  and  end  of  a 
Bill  of  Peace,  which  is,  that  where  several  persons  having  the  same 
right  are  disturbed,  on  application  to  the  Court  to  prevent  ex- 
pense and  multiplicity  of  Suits,  issues  will  be  directed,  and  one 
or  two  determinations  will  establish  the  right  of  all  parties  con- 
cerned, on  the  foot  of  one  common  *  Interest,  and  the  [*173 
Bill  is  preferred  by  all  the  parties  interested,  or  a  determinate 
number,  in  the  name  of  themselves  and  the  rest ;  but  in  this  case 
one  only  brings  the  Bill  on  the  general  right,  and  not  on  the  foot 
pf  any  particular  distinct  right ;  and  therefore  the  Bill  was  dis- 
missed with  costs  (p). 

A  Bill  of  this  kind  should  not  merely  pray  Special  Relief,  as 
that  the  Plaintiff  may  be  quieted  in  the  possession  till  the  right  is 
tried  at  Law ;  but  should  also  pray  relief  in  the  Premises,  or  a 
perpetual  injunction :  and  in  a  case  where  it  was  deficient  in  that 
respect,  the  Bill  when  it  came  to  a  hearing  was  directed  to  be 
amended  in  that  particular  (q) . 

Til.  BUI  of  Interpleader. 

A  Bill  of  Interpleader,  (similar  in  some  measure  to  the  tertiui 
interveniens  of  the  Civil  Law  (r),  and  to  the  doctrine  of  Inter- 
pleading at  Law,  in  cases  of  Bailment  (s)9  is  resorted  to,  where 
a  person  claiming  no  right  in  the  subject,  and  not  knowing  to 
whom  he  ought  of  right  to  render  a  Debt  or  Duty,  apprehends 
injury  from  claims  made  (a  mere  claim  is  a  ground  of  Interpleader) 
(t),  (1)  by  two  or  more,  claiming  in  different  or  separate  Inte* 
reats,  the  same  Debt,  or  the  same  Duty  (u).  And  this,  though 
the  Demand  of  one  Defendant  is  by  virtue  of  an  alleged  legal, 

jhe  Duke  of  Rutland,  6  Bro.  P.  C.  575,  this  subject  Finch  y.  Resbridge,  9  Vera* 

In  which  cue,  as  Lord  Thurlow  oh-  390,  and  the  note, 

seme,  in  Welter  and  Smeatoo,  i  Bro.  (i)  Harrison's  Ch.  rol.  1.  p.  194. 

C.  C  573.  S.  G.  1  Cox,  103,  "most  of  (q)  Ewelme  Hospital  ▼.  Andorer,  1 

the  eases  on  the  subject  had  been  looked  Vera.  866. 

into,  and  it  was  found  that  in  no  in-  (r)  Gilb.  For.  Rom.  c.  4. 

stance,  except  that  of  Bush  and  West-  (•)  Langston  r.  Boylston,  9  V«s.  109. 

ern,  Free.  Ch.  530,  had  this  Court  e?er  In  cases  of  Bailment,  where  the  Parties 

interfered  in  a  mere  qoestion  of  right  may  be  compelled  to  interplead  at  Law, 

between  A.  and  B.  they  hating  an  im-  a  Bill  of  Interpleader  is  not  sustain* 

mediate  opportunity  of  trying  the  right  able.    See  Redesd*  Tr<  Fl.  p*  89,  n.  o  j 

at  Law  which  would  be  definitive.*—  3d  edit. 

The  same  ease  is  shortly  noticed  in  9  (I)  Langston  ▼.  Boylston,  SVet.  jun« 

Pick.  Hep.  442;  and  see  S.  C.  cited  9  107. 

vol  Sen.  and  Lefr.  p.  209  j  see  also  on  (a)  Dungey  v.  Ango?e,  9  Yes.  Jon. 

810.  Redesd.  Tr.  Fl.  39. 3d.  ed. 


(1)  Vide  Richordsr.  Salter^  6  Johns.  Ch.  Rftp.  445* 

Vol.  I.— 18 
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♦174]  and  the  *other  of  an  alleged  equitable  right  (*);  (!)  but 
if  the  Plaintiff  has  parted  with  the  Property  he  cannot  sustain  an 
Interpleading  Bill  against  Defendants,  Claimants,  upon  an  un- 
dertaking to  pay  over  the  value  to  the  party  entitled  (y).  The. 
Bill  states  (he  situation  of  the  Plaintiff,  the  conflicting  claims 
upon  him,  and  prays  that  such  Claimants  may  interplead,  so  that 
the  Court  may  adjudge  to  whom  the  Debt,  Duty,  or  Property 
belongs,  and  that  the  I  laintiff  may  be  thereby  indemnified.  The 
Plaintiff  should  also  by  bis  Bill  offer  to  bring  the  Money,  or  Pro* 
perty  claimed,  into  Court ;  and  if  such  offer  is  not  made  by  the 
Bill,  the  Court,  upon  the  application  of  either  of  the  Defendants, 
will  order  the  Plaintiff  to  bring  such  Property,  or  pay  the  Money 
into  Court,  or  into  the  Bank,  in  the  name  of  the  Accountant* 
General,  in  trust  in  the  cause,  for  the  benefit  of  the  party  to 
whom  the  Court  at  the  hearing  of  the  Cause  should  decree  the 
same  to  belong  (z).  If  the  Defendants  have  commenced  Ac- 
tions at  Law,  (unless  they  are  Ejectments)  (a),  or  Suits  in  Equity, 
an  injunction  must  be  prayed  to  restrain  the  Claimants  from 
proceeding  till  the  right  is  determined  (6).  In  support  of  the 
motion  for  an  Injunction,  an  Affidavit  of  the  facts  may  be  read  (c). 
An  Injunction,  however,  will  not  be  granted  immediately  on 
♦175]  the  filing  of  the  Bill  *and  an  Affidavit,  as  in  cases  of 
Waste  (d) ;  the  common  Injunction  must  first  be  obtained,  and 
afterwards  on  motion  an  Injunction  to  stay  Trial.  And,  it  seems, 
the  Plaintiff  never  can  proceed  compulsorily,  by  Injunction,  till 
he  has  brought  the  Money  into  Court  (p),  though  there  are  some 
cases  that  point  to  a  contrary  doctrine  (/).  In  the  Exchequer^ 
when  the  Plaintiff  produces  a  certificate  of  the  Deputy  Register 
that  the  Money  is  paid  into  Court,  it  is  a  Motion  of  course  to 
grant  the  Injunction  (g). 

Such  a  Bill,  in  respect  of  a  sum  under  102.,  has  in  the  Ex* 
chequer,  been  dismissed,  as  being  beneath  the  dignity  of  the 
Court  h).  " 

There  must  be  annexed  to  the  Bill,  or  upon  the  filing  of  it, 

(x)  Morgan  ?.  Manacle,  3  Merir.  (5)  Langston  ▼.  BoyUton,  2  Ves,  Jun. 

1H>  101.     Dungey  against  Angore,  3  Brt. 

(9)  Burnett  t.  Anderson,  1  Merir.  C.  C.  36. 

40«-    .  (c)  Ibid. 

(*)  In  Thanet  ▼•  Patterson,  3  Bar-  (d)  Croggan  t .  Syinons,  3  Madd.  Rep* 

nard,  847,  the  Bill  was  held  not  to  be  130.  Sed  owe. 

an  Interpleading  Bill,  because  it  did  not  («)   Prac.    Reg.    Wyatt's   edit    78. 

contain  an  offering  to  bring  the  Money  3  Bro.  C.   C.  36.     Paris  r.  GUbam, 

into    Court;    see   2    Ves.  Jon.    109-  Coop.  56. 

Langston  ▼.  BoyUton.     In  strictness,  (/)  See  the  cases  cited  in  Mr.  Hollitt'a 

perhaps,  it  is  ground  of   Demurrer,  Arg.  3  Bro.  36.    Dungey  v.  Angove  and 

Redesd.Tr.  PL  116.  others. 

(a)  2  Anstr.  531,  in  note,  and  3  Aostr.  (g)  1  Fowler's  Prac.  296. 

798-  (h)  2  Anst.  530. 


(1)  Vide  ttUharda  t.  SqUtr,  6  Johns.  Cb.  Rep.  445. 
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there  must  be  made  (»)  an  Affidavit  by  the  Plaintiff,  that  he 
doth  not  exhibit  his  Bill  by  Fraud  or  Collusion  with  the  Claim* 
ants,  but  spontaneously,  for  bis  own  security ;  but  he  need  not 
swear  that  the  Bill  was  filed  at  his  own  expense  (k) ;  nor,  it 
seems,  that  it  is  filed  without  the  knowledge  of  either  of  the  De- 
fendants (/),  though  in  the  forms  of  such  Affidavit,  in  some 
books  of  Practice  (t»)  that  allegation  is  introduced.  If  no  such 
Affidavit  is  made,  the  neglect  affords  ground  for  a  Demurrer  (n). 
The  more  usual  way  is  to  annex  the  Affidavit  to  the  Bill. 
*If  the  Affidavit  is  false,  the  Party  is  liable  to  a  Prosecu-  [*176 
tion;  but  the  Court  will  not  determine  it  to  be  false  upon  a 
counter  Affidavit  (©)  ;  though  if  there  be  suspicion  of  collusion 
the  Court  will  direct  an  inquiry  into  the  circumstances :  and  in 
a  case  in  which  a  Report  confirmed  the  fraud,  the  Bill  was  dis- 
missed with  costs,  as  between  Attorney*  and  Client,  to  be  paid 
by  the  Plaintiff  and  his  Solicitor,  and  the  latter  was  ordered  to 
show  cause  why  he  should  not  be  struck  off  the  Roll  (p). 

It  must  appear  by  the  Bill  that  there  is  some  person  capable 
of  interpleading ;  and  it  must  show  that  there  is  such  a  person 
in  rerum  natura  as  can  interplead  (4).  It  must  also  show  that 
each  of  the  Defendants  whom  it  seeks  to  compel  to  interplead, 
claims  a  right,  otherwise  both  the  Defendants  may  demur ;  the 
one,  because  the  Plaintiff  shows  no  claim  of  right  in  him;  the 
other,  because  the  Bill  showing  no  claim  of  right  in  the  Co- 
Defendant,  shows  no  cause  of  Interpleader  (r).  If  the  Plaintiff 
shows  no  right  to  compel  the  Defendants  to  Interplead,  what- 
ever rights  they  may  claim,  each  Defendant  may  demur  (*). 

If  on  a  Bill  of  Interpleader  all  the  Defendants  but  one  live 
out  of  the  Jurisdiction,  the  Plaintiff,  after  a  reasonable  time, 
having  used  due  diligence  to  bring  them  in,  will  be  decreed  to 
give  up  the  subject  to  the  only  Defendant  who  appears,  and  will 
be  protected  afterwards  against  the  others  by  Injunction,  and 
order  *that  service  on  the  Attorney  should  be  a  good  [*i7T 
service  (t). 

So,  though  one  of  the  Defendants  has  not  appeared  to  the  Bill, 
and  the  usual  process  of  contempt  has  been  gone  through  (u), 

(«)  To  saea  a  Bitt  against  the  At-  (p)  9  Vee.  Jon.  304.    Dungey  t.  Aa- 

tarney*Geaeral  and  others,  there  must  gove. 

be  an  affidavit  annexed,  Bunb.  303.  (q)  1  Yea.   Sen.  348.     Metcalf  ?. 

(k)    1  Yea.  Jon.  348.     Metcalf  t.  Hervey. 

Harvey.  (r)  Redead.  Tr.  PI.  115. 

(0  Stevenson  v.  Anderson,  2  Yes.  &  (•)  Ibid. 

Bea.  410,  (!)  Stevenson  v.  Anderson,  9  Yea.  fe 

(e»)    Sea   Harrison's  Pract    Edit  Bea.  407;  and  see  Edwards  v.  Helmath, 

NewL  » .  402.  9  Yes.  &  Bee,  412,  3d  Edit.  &  S.  C. 

(»)  Redesd.  Tr.  PI.  116.  Coop.  345, 

(o)  8  Yes  Jon.  310*    Dungey  v.  An-  (u)  Fairbrother  v.  Frattent  and  awn 

aove,    Stevenson  v.  Anderson,  3  Ye*,  ther,  1  Daniel*  64* 
fc  Bea,  41*« 
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or  if  one  of  tbe  Defendants  does  not  appear  at  the  hearing,  a 
Decree  will  be  made  (x). 

An  Interpleading  Bill  is  considered  as  putting  the  Defendants 
to  contest  their  respective  claims,  just  as  a  Bill  by  an  Executor 
or  Trustee  to  obtain  the  direction  of  the  Court  upon  the  adverse 
claims  of  the  different  Defendants.  If,  therefore,  at  the  hearing, 
the  question  between  the  Defendants  is  ripe  for  decision,  the 
Court  decides  it.  and  if  it  is  not  ripe  for  a  decision,  directs  an 
Action,  or  an  Issue,  or  a  reference  to  the  Master,  as  may  be  best 
suited  to  tbe  nature  of  the  case  (y). 

Such  a  Bill  lies  where  a  Tfenant  may  be  liable  to  pay  his 
Rent  to  one  or  two  persons  claiming  the  same  Rent  in  privity 
of  Tenure  and  privity  of  Contract,  as  in  the  case  of  Mortgagor 
and  Mortgagee,  Trustee  and  Cestui  que  Trust,  or  where  the  Es- 
tate is  settled  to  the  use  of  a  married  woman,  6(  which  the  Te- 
nant has  notice,  and  the  husband  has  been  in  the  receipt  of  the 
Rent,  and  differences  arise  between  them,  and  she  claims  the 
Rent.  There  may  be  a  variety  of  Cases  in  which  the  Tenant,' 
not  disputing  the  Title  of  the  Landlord,  but  affirming  that  Title, 
the  Tenure,  and  the  Contract  by  which  the  Rent  is  payable, 
but  where  it  is  uncertain  to  whom  it  is  to  be  paid,  may  file  a  Bill 
♦178]  of  Interpleader  (*).  But  a  Tenant  *cannot  file  a  Bill  of 
Interpleader  against  his  Landlord,  on  notice  of  an  Ejectment  by 
a  stranger,  under  a  title  adverse  to  that  of  tbe  Landlord  (a). 
This  Rule,  however,  does  not  hold  where  the  question  arises 
upon  tbe  act  of  the  Landlord  subsequent  to  the  Lease  (6).  As 
where  a  Lessee  of  Tithes  filed  such  a  Bill  against  the  Lessor  the 
Vicar,  and  his  Assignees  under  an  Insolvent  Act,  of  which  he 
took  the  benefit  subsequent  to  the  Lease,  each  of  them  claiming 
the  Rent ;  in  which  case,  the  Court  directed  an  Action  to  be 
brought  by  the  Assignees,  and  to  be  defended  by  the  Vicar  (e). 
So,  in  Lord  Thomond's  Case,  a  Bill  of  Interpleader  was  filed  by 
Tenants  against  their  Landlord,  and  Persons  claiming  Annuities 
subsequent  to  the  Lease,  and  the  Bill  was  sanctioned  by  Sir 
Thomas  Sewelh  the  Tenant  being  by  the  Act  of  tbe  Lessor  en- 
tangled in  a  question  which  -  he  could  never  settle  (d).  If  a 
Guardian,  having  an  Infant  in  his  custody,  conceals  and  will  not 
produce  him,  but  sets  up  a  Title  to  himself,  and  the  Plaintiff 
8Ugi$esU  by  his  Bill  that  the  Infant  has  a  right  to  controvert  that 
Tide,  "  in  such  a  Case,  and  so  charged,"  says  Lord  Hardwicke, 

(x\  Hodges  v.  Smith,  1  Cos,  337.  S.  107 ;  see  alio  Clarke  ▼.  Byne,  13  Yes, 

C.  mentioned  16  Vea.  203.  p,  385. 

(y)  Angell  ▼.  Haddon,  16  Yes.  805.  (c)  Cowtan  t.  Williams,  9  Yet.  107  ; 

(*)  S  Yes.  Jun.  33.    Dtingey  t.  An<*  and  see  Redetd.Tr.  PL  115,  and  tbe 

S>tc     Hodges  v.  8mith,  mentioned  m  cases  there  cited.    It  was  determined 

ngell  t.  Haddon,  16  Yes.  205.  at  Law  that  the  profits  of  the  Vicarage 

(a)  Ibid ;   see  also  Clarke  v.  Bjne,  did  not  belong  to  the  Creditors,  9  Yes* 

J3  Yes.  p.  386.  107. 
(a)   Cowtan   t •   Williams,   9  Ye*       (d\  9  Yes. J 07. 
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"  I  will  not  say  but  such  a  Bill  might  be  brought  to  compel  the 
Gaardian  to  produce  htm  (e)." 

If  one  who  is  not  a  party  to  a  Suit  supposes  he  has  a  separate 
Interest  in  the  matter  in  question,  and  "commences  his  [*I79 
Suit  against  the  Defendant,  praying  to  be  relieved  according  to 
his  right,  the  Plaintiff  in  the  first  Suit  may  make  the  Plaintiff  in 
the  second  Suit  a  Defendant,  in  order  to  interplead,  and  contest 
the  right  (/).  A  mere  stakeholder  may  file  such  a  Bill  (g),  as, 
for  instance,  Agents  for  Captures  (ft),  or  a  Captain,  where  Par- 
ties claim  adversely  under  a  Bill  of  Lading ;  but  it  seems  where 
the  adverse  claims  are  paramount  to  the  Bill  of  Lading  he  cannot 
file  such  a  Bill  (t).  But  in  a  subsequent  case,  Motley  v.  Thomp- 
son, 29th  July,  1819,  the  Vice  Chancellor,  on  reconsideration, 
held,  a  Captain  might  file  such  a  Bill,  although  the  adverse  claims 
were  paramount  to  a  Bill  of  Lading.  So  an  Auctioneer  may 
file  such  a  Bill  where  the  Vender  and  Purchaser  both  claim  the 
deposite  made  on  the  Sale  (k).  So  a  Factor  having  contradictory 
claims  upon  him  may  file  such  a  Bill  (/). 

Where  a  House,  insured,  was  burnt  down,  and  the  Tenant 
filed  a  Bill  for  the  specific  performance  of  an  Agreement  for  a 
Lease  to  the  Plaintiff,  against  an  Insurance  Company,  to  have 
the  Insurance  Money  laid  out  in  the  rebuilding  of  the  Premises, 
and  die  Landlord  brought  an  Action  on  the  Policy  ;  the  Insu- 
rance Company,  it  was  held,  were  entitled  to  file  a  Bill  of  Inter- 
pleader, and  to  be  paid  the  Costs  of  both  Suits,  and  of  the  Action 
at  Law,  out  of  the  Fund  in  Court  (m). 

Where  several  Bills  are  brought  by  the  same  Person  and  for 
the  same  thing,  or  in  case  of  an  Infant,  where  several  Bills  are 
brought,  by  several  prochein  Amy*  *for  the  same  thing,  the  [*  1 80 
Court  will,  on  motion,  stay  the  proceedings  in  all  but  one  Suit ; 
but  the  Court  will  not  interfere  thus  arbitrarily,  except  in  these 
Cases;  for,  says  Lord  Hadwicke,  every  person  in  a  free  Country, 
as  this  is,  has  a  right  to  bring  bis  Suit  and  be  heard  (n) :  and  ac- 
cordingly he  would  not  stay  proceedings  in  a  Case  where  two 
Bills  had  been  filed  for  the  same  purpose  against  the  Defendant,  the 
one  by  the  party  interested  himself  in  a  co-partnership  Account, 
and  the  other  by  an  Assignee  of  that  Plaintiff,  though  there  were 
great  marks  of  its  being  a  contrivance  (o). 

A  Bill,  praying  that  a  Modus  might  be  established,  and  that 

(«>  1  Yes.  Sen.  249*      Metoalf  ▼.  (*)  Fairbrotber  v.  Prattent  and  ana* 

Hcrrey.  ther,  1  Daniel,  64.   Nerot  t.  Harris, 

(/)  Prac.  Reg.  p.  78,  last  Edit.  Ibid,  in  note  to  p.  68  j  and  see  the  form 

(g)  6  Vea.  Jan.  418.     Aldridge  r.  of  the  Decree  there. 

Meaner,  (2)  Martinius  t.   Helmuth  and  an- 

(A)  See  Bottom  v.  Earl  of  Scarbo-  other,  Coop*  245.  8.  C.  2  Vea.  &  Bea. 

rough,  9  Vea.  73,  where  in  the  Pleadings  407,  2d  Edit, 

eocb  a  Bill  is  stated  to  -  have   been  (m)  Paris  r.  Gilbam,  Coop.  56. 

brought,  and  an  issue  directed.  (it)    Ambler    103.      Gage    against 

(i)  Lowe  ▼.  Bichardsoo,  3  M*dd<  Bulkier. 

Hep.  WT.  (o)  Ibid. 
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the  Rector  of  Market  Boawortb,  and  the  Rector  of  Stbeon,  might 
interplead  as  to  the  Tithes  to  be  covered  by  the  Modus,  was 
dismissed  ( n). 

Where  Money  in  the  Public  Funds  is  the  subject  of  a  Suit,  to 
which  the  Bank  is  made  a  Defendant,  the  Court  will  not  on  the 
Application  of  a  Bank  make  an  order  on  the  litigating  Parties  to 
restrain  them  from  proceeding  at  Law  against  the  Bank  to  com- 
pel a  Transfer,  but  they  must  file  a  Bill  of  Interpleader  (ej). 

If  on  a  Bill  of  Interpleader  a  Trial  at  Law  is  directed  between 
the  Defendants,  the  Suit  is  thereby  ended  as  to  the  Plaintiff;  and 
if  the  Plaintiff  dies,  the  Defendant  may  still  proceed  without  re- 
viving the  cause  (r). 

*181]  If  an  Interpleading  Bill  is  properly  instituted  the  ♦Plain- 
tiff is  entitled  to  his  Costa  out  of  the  Fund  in  Court  ($);  and  if 
there  be  no  fund  in  Court,  the  Coats  will  be  given  against  th* 
Party  who  occasioned  the  Bill  (t).  (1)  Cotts  may  be  given  as  bt~ 
toten  the  Defendant*  to  an  Interpleading  Bill  (v).(l)  Justice  re- 
quires this,  and  it  has  been  done  in  several  Cases ;  the  decision 
to  the  contrary,  of  Douson  and  Hardcastle  (s),  not  having  been 
followed. 

In  a  case  where  one  Defendant  did  not  appear  at  the  bearing 
of  the  Cause,  a  Decree  was  made  in  favour  of  the  Defendant  who 
appeared,  and  die  Plaintiff  was  directed  to  retain  his  Costs,  and 
that  the  Costs  so  retained,  and  also  the  Costs  of  the  Defendant 
who  appeared,  should  be  paid  by  the  other  Defendant ;  and  the 
Injunction  was  made  perpetual  against  him  (y). 

If  the  Assignees  of  a  Bankrupt  claim  goods  taken  in  execu- 
tion, and  the  Assignees  and  the  Plaintiff  in  the  Execution  both 
refuse  to  indemnify  the  Sheriff,  a  Court  of  Law  will  protect  him, 
and  arrange  the  proceedings  so  as  to  secure  the  Property  and  try 
the  right  (*),  and  by  this  means  prevent  the  necessity  of  a  Bill 
of  Interpleader* 

It  is  very  obvious  that  Bills  of  Interpleader  may  on  many  occa- 
sions be  advantageously  resorted  to ;  but  the  Court  does  not  look 
very  favourably  upon  them,  and  Lord  Hwcdvricke  expressed  him* 

(j>)  Woolaston  and  othen  v.  Wright,        (I)  Aldridge  r.  Metro,  S  Vet.  419. 
3  Anstr.  801.  (u)  Cowtan  ▼.  Williams,  9  Vet.  108, 

(o)  Birch  t.  Corbin,  1  Cox*  144.  and  the  eases  in  note ;  see  also  Edensor 

(r)  %  Tern,  352,  last  edition,  Anony-  ▼.  Roberts,  *  Cox.  980. 
moos.  (*)  1  Yes.  Jon.  368.  8.  C  2  Cox* 

(t)   9  Bro,  C.  C    149.     Aldridge  278. 
against      Thompson,    recognised    16        (y)  Hodges  r.  Smith,  1  Cox,  957. 
Yes.  204.    Cowtan  t.  Williams,  9  Ves.        (s)  See  M'Geoxge  v.  Birch,  4  Taunt. 

108.  586. 


(1)  Where  one  defendant,  by  setting  up  a  groundless  claim,  had  compelled  the* 
plaintiff  to  resort  to  a  bill  of  interpleader,  and  another  defendant  was.  entitled  <A 
the  fund,  which  had  been  paid  into  court,  it  was  resolved,  that  the  former  shosi4 
pay  the  costs  of  the  party  whose  claim  was  established,  and  also  the  costs  of  the 
plaintiff  in  chancery.    Richards  r.  Salter l 6  Johns.  Ch.  Rep.  445. 
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setfuBwiflmg  *to  aflow  new  invention*  in  the  bringing  of  [*18t 
such  Bills  (a). 

VIII.  BUl$  of  Certiorari* 

j£  Special  Writ  of  Certiorari  is  frequently  prayed  for  in  a  Bill 
filed  by  one  who  is  Defendant  (b)  in  a  Suit  in  an  inferior  Court 
of  Equity,  (the  Court  of  Equity  in  the  Exchequer  Chamber, 
though  a  particular,  is  not  an  inferior,  Jurisdiction)  (c),  having 
limited  Jurisdiction,  such  as  Courts  of  Equity  in  the  Counties  of 
Palatine  of  Chester,  Durham  and  Lancaster  (d)>  the  Courts  of 
Great  Sessions  in  Wales  (e),  the  Courts  of  the  two  Universities  of 
Oxford  and  Cambridge,  the  Courts  of  the  City  of  London,  and  the 
Cinque  Ports,  to  remove  a  Cause  into  the  Court  of  Chancery, 
upon  a  suggestion,  either  that  the  cause  is  out  of  the  Jurisdic- 
tion of  the  Inferior  Court,  or  that  the  Defendants,  or  the  Wit* 
nesses,  live  out  of  its  Jurisdiction,  and  are  not  able,  owing  to 
Age  or  Infirmities,  or  the  distance  at  which  they  live,  to  attend 
such  Inferior  Court,  or  cannot  be  compelled  by  the  process  of 
such  Court  to  be  examined  there,  and  that  for  these  or  other 
reasons,  assigned  in  the  Bill,  equal  justice  is  not  likely  to  be  ob- 
tained. 

This  BUI  does  not  pray  that  the  Defendant  may  answer,  or 
even  appear  to  the  Bill,  and  consequently  it  prays  no  Writ  of 
Subpoena  (/), 

•When  the  Party  has  filed  his  Certiorari  Bill,  on  Mo*  [*183 
tion,  and  a  Certificate  from  the  Six  Clerk  that  the  Bill  is  filed, 
the  Certiorari  Writ  prayed  for  by  it  will  be  granted  by  the  Lord 
Chancellor,  and  is  usually  directed  to  the  Judge  of  the  Inferior 
Court,  requiring  him  to  certify,  or  send  to  the  Court  the  Tenor 
of  the  Bill  or  Plaint  there,  with  the  process  and  proceedings 
thereupon.  When  the  Order  is  passed  and  entered,  the  Clerk 
in  Court  procures  the  Writ,  and  upon  the  making  out  and  receipt 
of  it,  a  bond  is  entered  into  before  the  Register,  by  the  Plaintiff 
in  the  Certiorari  Bill,  together  with  a  surety,  to  the  Master  of  the 
Rolls,  in  a  penalty  of  100/.,  conditioned,  that  the  Plaintiff  shall, 
prove  the  suggestion  of  his  Bill  in  fourteen  days  after  the  return 
of  the  Writ,  which  is  returnable  within  fourteen  days  after  its 
being  served  on  the  Defendant.  Upon  the  Writ  of  Certiorari 
being  served  and  returned,  a  motion  is  made  to  file  the  same, 
trhicn  will  thereupon  be  ordered  to  be  filed,  together  with  the 
proceedings  removed.     If  it  appear  by  the  Plaintiffs  own  shou- 

(a)  Metealf  *.  Harrey,  1  Ves.  849.  («)  Dough  5,  note  3. 

(*)  Such  a  BUI  cannot  be  filed  by  (/)  Redesd.  Tr.  PI.  p.  40.  Pract.  Reg. 

tie  Plaintiff  in  the  Inferior  Court,  Ja-  82.    According  to  some  precedents  a 

cob1*  Gil.  Prac.  1  vol.  680*  Subpoena  u  prayed ;  see  9d  ?ol*  Jacob'* 

(e)  Redesd.  Tr.  PI*  p.  8,  in  note.  («)  Chancery  Prac.  683* 

id)  1  Ch.  Ca.  31. 
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jng>  tft  the  BUI  filed  by  him  in  the  Inferior  Court,  that  he  lire* 
oat  of  the  Jurisdiction  of  sach  Court,  then  the  Plaintiff  in  the 
Certiorari  Bill,  without  proving  any  allegation  in  his  Bill,  may 
obtain  an  Order,  on  Motion  or  1'etition,  to  retain  the  Bill  re- 
moved ;  after  which  the  Defendant  must  put  in  an  Answer  as  if 
the  Cause  had  been  originally  instituted  in  the  Court  in  which 
the  Bill  of  Certiorari  is  exhibited. 

When  Interrogatories  to  prove  the  suggestions  of  the  Certio- 
rari Bill  are  necessary,  they  must  be  filed  with  the  Examiner,  and 
Witnesses  examined  by  the  Plaintiff,  and  by  him  only,  for  the 
*184]  Defendant  is  not  ^permitted  to  examine  or  to  publish  any 
thing  to  disprove  their  Testimony.  An  Order  must  be  procured 
by  Motion  or  Petition  to  refer  such  examination  to  a  Master,  and 
for  the  Examiner  to  attend  with  the  depositions.  The  Master's 
report  must  then  be  obtained ;  and  if  he  certifies  the  suggestions 
of  the  Bill  to  be  proved,  the  Court  may  be  moved,  upon  such  re* 
port,  to  have  the  Bill  retained.  If  the  suggestions  of  the  BUI 
cannot,  from  circumstances,  such  as  the  remoteness  of  the  Wit* 
nesses,  or  other  good  cause,  be  proved  within  the  fourteen  days, 
further  time  to  make  such  proofs  may  be  obtained  on  a  Motion 
or  a  Petition  supported  by  an  Affidavit  of  the  Circumstances. 

The  Proofs  on  this  occasion  are  not  afterwards  made  use  of 
upon  the  hearing  of  the  removed  Cause ;  but  the  Parties  after 
such  removal  proceed  in  the  ordinary  course,  and  to  the  exami- 
nation of  witnesses,  if  necessary :  for  the  proofs  in  the  Certiorari 
BUI  are  only  for  the  purpose  of  giving  the  Court  Jurisdiction. 

If  the  suggestions  of  the  Certiorari  Bill  are  not  proved,  a  Pro- 
cedendo may  be  applied  for,  and  obtained,  which  is  a  Writ  di- 
rected to  the  Judge  of  the  Inferior  Court,  requiring  him  to  pro- 
ceed in  a  Cause  which  was  sought  to  be  removed  into  a  Court 
of  Equity  by  Certiorari,  &c.  the  Plaintiff  in  the  Certiorari  BUI 
not  having  sufficiently  proved  the  suggestions  in  such  Bill  (g). 

If  upon  a  Certiorari  BUI  the  Cause  is  brought  on  to  a  hearing, 
*185]  the  Court,  if  they  think  fit,  may  make  a*Decree,  or  send 
it  back  to  the  Inferior  Court  to  be  determined;  and  the  Court 
has  sent  it  back  before  the  hearing  after  publication  passed,  and 
a  Subpoena  served  to  hear  Judgment  (A). 

Where  the  Certiorari  Bill  was  to  remove  a  Cause  out  of  the 
Mayor's  Court,  the  Plaintiff's  witnesses  living  out  of  the  Juris- 
diction, and  the  Bill  sought  an  Account  touching  other  matters, 
and  the  Plaintiff,  in  the  Mayor's  Court,  moved  for  a  Procedendo^ 
the  Court  directed  the  Cause  to  stand  to  be  heard  on  the  Bill  in 
this  Court  (i). 

(g)   Rogers  ▼. before  Vice        (k)  Stephenson  v.HouWitch,  *  Tern. 

Chancellor   Plainer,  23d   June   1816.    491. 

MS.  (i)  Rich  t.  Jaquii,  1  Cht.  Cm-  31. 
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IX.  BUI  ttperpetwU*  Testimony, 


The  rtrj  title  of  this  BUI  explains  its  use.  The  Lord  Keeper 
Egerton  expressed  his  dislike  of  these  Bills,  because  the  Deposi- 
tion* are  not  ordinarily  published,  but  upon  oath  that  the  witnesses 
*re  dead,  so  that  the  witness  is  not  affected  by  the  fear  of  tem- 
poral punishment.  Indeed,  the  Lord  Chancellor  Parker  was  of 
opinion  that  such  evidence  would  not  amount  to  Perjury  at  Law, 
no  issue  being  joined  (*). 

When  the  Testimony  of  Witnesses  is  in  danger  of  being  lost 
before  the  matter  to  which  it  relates  can  be  made  the  subject  of 
Judicial  investigation,  a  Court  of  Equity  will  lend  its  aid  to  pre- 
serve and  perpetuate  the  testimony ;  and  as  the  Courts  of  Com- 
mon Law  cannot  generally  examine  Witnesses  except  vwa  voce, 
upon  the  Trial  of  an  Action,  the  Courts  of  Equity  *will  [*186 
supply  this  defect  by  taking  and  preserving  the  testimony  of  Wit* 
nesses  going  abroad,  or  resident  out  of  the  Kingdom,  which  may 
afterwards  be  uaejl  in  a  Court  of  Common  Law  (J). 

Bills  of  this  description  maj  be  filed  by  persons  out  of  Fosses* 
aion,  as  well  as  by  persons  in  possession.  If  an  Action  at  Law 
be  brought  by  cms  out  of  possession,  he  may  file  this  Bill  for  an 
examination  of  Witnesses  infirm  or  aged,  de  bene  em,  when  his 
testimony  is  in  danger  of  being  lest  before  the  matter  to  which  it 
relates  can  be  made  the  subject  of  Judicial  Investigation  ;  so  a 
person  in  possession,  and  undisturbed,  who  has  therefore  no  op* 
portunity  of  examining  his  Witnesses  at  Law,  and  is  fearful  of 
future  proceedings  against  him,  may,  under  this  Bill,  examine 
such  witnesses  (»)•  In  both  these  cases  the  Bill  filed,  may,  it 
seems,  be  properly  termed  a  Bill  to  perpetuate  Testimony, 
though  the  situation  of  the  parties  requiring  such  Testimony  be 
very  different  («). 

The  BUI  bets  forth  the  Plaintiffs  Title  to  the  thing  in  question, 
or  interest  in  the  subject — the  Matter  touching  which  the  Plain- 
tiff  is  desirous  of  acquiring  evidence — the  Interest  in  the  Defen- 
dant to  contest  the  Title  of  the  Plaintiff  in  the  subject  of  the 
proposed  testimony — that  the  witnesses  are  old  and  infirm,  or 
sick,  and  not  likely  to  live,  or  that  they  are  going  to  Sea  (o),  or 
are  beyond  sea  (p),  or  that  the  facts  to  be  examined  to  are  of 

(ft)  Cenn  t.    Cann,    1    P.    Wins,  cause  they  are  going  to  the  Em*  Indie*, 

£69  j  and  tee  what  ii  said  2  Eq.  Abr.  if  they  are  his  tinatU9t  and  he  might 

402.  keep  them  at  home,  Bunb.  320.  Com. 

(I)  Hades!  Tr>  VI.  ISO.  Dir.  Tit  "  Chancery,  R." 

(«)  6  Vet.  251.               k  (»)  See  what  Lord  Mansfield  says  in 

(»)  Bed  rid.  S  Ves.  251.  Fabngas  and  Mostyn,  11  vol.    8Utr 

to)  The  plaintiff  will  not  be  allowed  Trials,  p.  196* 
to  examine  witnesses  de  bene  esse,  be- 

Vol.  I.— 19 
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*1871  great  importance,  and  no  other  bat  the  "Witness  (a),  or 
too  Witnesses  (r)  to  be  examined,  is  or  are  privy  to  them,  where- 
by the  Plaintiff  is  in  danger  of  losing  his  Testimony.     The  Bill 
ought  also  to  state,  that  the  facts  about  which  .the  Witnesses  are 
to  be  examined  cannot  be  immediately  investigated  in  a  Court 
of  Law,  or,  that  before  an  investigation  can  take  place  ($)',  the 
evidence  of  a  material  Witness  is  likely  to  be  lost  by  bis  Death, 
or  departure  from  the  Realm  (J).  A  Commission  is  then  prayed: 
to  examine  them,  to  the  intent  that  their  testimony  may  be  pre*, 
served,  and  a  Subpoena  is  also  prayed  to  the  parties  interested,' 
to  show  cause,  if  they  ean,  to  the  contrary ;  but  the  Bill  should* 
pray  no  other  relief  («).     If  the  Defendant  shows  cause  to  the 
contrary  within  fourteen  days,  the  Plaintiff  is  not  allowed  to  pro- 
ceed (x). 

After  the  BUI  is  filed,  the  Court  on  ah  Affidavit  verifyihg  the 
farts  stated  in  the  Bill,  and  that  the  Witnesses  are  material,  will, 
*188]  on  Motion  or 'Petition  (y,)  *  grant  a  Commission  if  the 
Witnesses  live  in  the  Country,  or  beyond  Sea.  If  they  reside 
within  ten  miles  of  London,  it  will  order  them  to  be  examined 
in  Court,  de  bene  esse,  saving  just  Exceptions  to  the  other  side, 
which  will  make  their  depositions  valid  in  that  cause  only,  and 
against  those  who  are  Parties  to  it,  and  all  those  claiming' 
through  some  or  one  of  them  (z),  whose  interest  has  accrued 
since  the  Bill  was  preferred;  but  the  Depositions  must  not  be  taken 
ex  parte,  without  notice,  otherwise  they  will  be  suppressed  (a). 

A  Defendant  may  examine  Witnesses  under  the  Plaintiffs 
Commission,  and  if  a  Witness  dies  may  move  to  have  his  depo- 
sition published,  if  necessary  (6). 

If  the  Defendant  afterwards  answers  the  Bill,  the  Plaintiff 
should  reply,  and  examine,  de  novo,  the  Witnesses  before  exam* 

(q)  3  P.  Wins*  77.    Shirley  et  al.  v.  he  2s  not  likely  to  recover,  to  as  to  be 

Earl  Ferrers,  and  the  cases  cited  in  note  able  to  attend,  notwithstanding  it  also 

1 ;  fee  also  Hankin  against  Middleditch,  appears  by  the  Affida?it  that  the  De- 

3  Bro.  C.  C.  641.    Pearson  v.  Ward,  1  fendant  had  at  one  time  admitted  the 

Cor,  178.    In  this  case  a  motion  was  execution  of    the   Deed*     [Jones   yv 

made  to  examine  a  witness  de  bene  uu  Brewer,  4  Taant.  46.] 

before  an  answer,  and,  on  an  affidavit  (t)  See  as  to  this,  Redesd.  Tr.  PI.  p. 

in  what  manner  the  testimony  affected  41. 

the  cause,  an  order  was  made  for  the  (11)    X    Sch.  &  Lefr.  SIS-    3  Atk. 

examination,  with  liberty  to  the  De-  438. 

fendant  to  cross  examine  the  Witness  (x)    2d   vol.  Com.  Dig.  291.  Prac. 

at  the  same  time,  and  the  Plaintiff  was  Reg.  31. 

ordered  to  pay  all  the  coats  of  parties  (y)  Philips  v.  Carew,  1  P.  Wms.  117. 

on  such  examination.  3  P.  Wms.  77-    Jones  y.  Earl  of  StraX- 

(r)   Lord   Cholmondely  against  the  ford,  1  Atk.  450. 

Bar!  of  Oxford,  4  Bro.  157.  (z)  See  the  opinion  of  tho  Judges  ia 

(t)  A  Court  of  Law,  it  is  observable,  the  case  of  the  Banbury  Claim  of  Peer- 
will  not  upon  motion  give  leave  to  exa-  age,  Dotn.  Proc.  delivered  oi>  the  30th 
mine  an  attesting  Witness  to  a  deed  May  1809. 

upon  interrogatories,  and  to  give  such  (a)  Lovcdon  against  Milford,  4  Bf  o. 

examination  in  evidence  at  the  trial,  on  C  C.  540. 

the  ground  that  he  is  incapable,  through  (0)  Earl  of  Abergavenny  r.  Powell,  1 

illness,  of  attending  in  person,  and  that  Meriv.  434, 
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used,  who  are  alrre,  and  upon  the  return  of  the  Commission, 
publication  is  made  of  the  Depositions  thereby  taken,  with  the 
Depositions  of  the  Witnesses  before  examined,  who  were  dead 
before  the  second  Commission  (c). 

Depositions  taken  de  bene  esse,  in  these  cases,  may  by  the  con- 
sent of  the  Parties,  be  published  whilst  the  Witnesses  are  alive ; 
but  otherwise,  depositions  taken  on  these  Bills  are  not,  as  before 
observed,  ordinarily  published,  but  upon  oath  that  the  deposi- 
tions of  such  Witnesses  are  necessary,  and  that  they  are  either 
dead,  and  therefore  incapable  of  being  examined  in  chitf,  (as 
they  ought  to  be,  if  possible),  *or  so  aged  or  incapable,  [*189 
that  they  cannot  travel  or  testify  without  danger  to  their  lives  (d) . 
Or  that  the  Witness  is  gone  to  a  great  distance  ;  or,  in  a  word, 
that  there  is  a  moral  impossibility  in  having  an  examination 
in  chief  (e). 

If  a  Bill  of  this  kind  be  filed,  and  the  Defendant  puts  in  no 
Answer,  and  an  Order  is  obtained  for  the  Examination  of  the 
Witness,  and  notice  of  the  same  is  given  to  the  Defendant,  and 
of  the  Interrogatories  intended  to  be  put,  and  the  Witness  is  ex- 
amined on  the  evening  of  the  day  on  which  the  notice  was 
given,  but  is  not  cross  examined,  and  goes  abroad,  the  Plaintiff 
may  obtain  an  Order  that  the  Deposition  of  the  Witness  should 
be  published,  in  order  that  it  may  be  read  in  Evidence  on  the 
Trial,  and  it  will  be  admitted  on  the  Trial ;  for  as  the  Defend- 
ant had  had  notice  of  the  Time  of  the  Examination  he  might 
have  cross-examined  at  that  time,  or  applied  for  further  time  for 
that  purpose ;  and  it  must  be  presumed,  from  his  not  having  done 
either,  that  he  did  not  wish  to  cross-examine  (/). 

If  a  Deposition  de  bene  esse  has  been  read  at  the  hearing,  it  is 
of  course,  if  any  Issue  is  directed,  to  order  it  to  be  read  on  the 
Trial,  notwithstanding  an  irregularity  in  the  examination,  which 
might  have  been  objected  at  the  hearing  (g).  The  Order  that 
*the  Depositions  shall  be  read  at  the  Trial  of  an  Issue  is  [*190 
necessary,  for  otherwise  they  would  not  be  evidence,  being  de- 
positions before  Issue  joined  (A). 

.  Having  stated  the  essential  properties  of  a  Bill  of  this  nature, 
and  the  proceedings  thereon,  it  may  be  proper  to  illustrate  what 
has  been  said,  by  the  mention  of  some  cases  on  the  subject ;  and 
first,  as  to  the  title  to  the  thing  in  question,  or  Interest  in  the  Plain* 
tiff  necessary  to  support  the  BUI ;  with  respect  to  which,  it  has 

(c)  ComfiTa  Digest,  2  to).  292.  (e)  t  Vet.  337 ;  and  fee  what  Ch. 

(<*)  8ir  N.  Bacon's  Kuiee,  WyatL'e  Bar.  Parker  says,  2  Eq.  Abr.  402. 

Prae.  Ret;.  72  and  73.  2  Vet.  337  ;  aod  (/)  Caaenove  and  another  against 

sae  Corbet!  t.  Corbett,  1  Vcs.  &  Bea.  p.  Vaugbao,  1  Maule  &  Selwyn,  p.  4, 

335.     Ornucauod  and  Barker,  2  Eq.  {g)   Gordon  y.  Gordon,  1  Swaast 

Abr.  402.     In  Harris  v.  Sir  John  Cot-  166. 

tetell,  Bartw  Kicb.  98  June  1806,  MS.  (h)  Gordon  r.  Gordon,  1  Swanat  p, 

each  publication  was  refused.    S*  C>  3  170. 
WstH*  676\ 
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been  decided,  that  neither  a  Tenant  in  Tail  in  Remainder,  nor 
his  Issue,  can  file  snch  a  Bill  to  perpetuate  the  Testimony  to  the 
Marriage  of  the  Tenant  in  Tail,  for  want  of  a  present  Interest  (s)  • 
It  has  also  been  decided,  that  the  next  of  kin  of  a  Lanatic, 
though  he  may  be  in  the  most  hopeless  state,  have  not  snch  an 
Interest  as  qualifies  them  to  file  such  a  Bill  (k) ;  nor  will  such  a 
Bill  lie  during  the  life-time  of  the  Lunatic  to  perpetuate  the 
testimony  o\  Witnesses  to  a  Will  made  by  him  previous  to  his 
Lunacy  (/) ;  but  a  vested  Interest,  though  the  least  valuable  that 
can  be  conceived,  gives  a  right  to  preserve  testimony  (m). 

It  has  been  determined,  that  a  Plaintiff  is  entitled  to  perpetuate 
the  testimony  of  Witnesses  to  anttawriotis  Contract,  notwithstaud* 
ing  his  not  offering  to  pay  what  is  justly  due  (n).  And  Lord 
Hardwicke,  has  said,  there  is  no  certain  distinction  laid  down, 
*19l]  where  a  *Man  is  forbid  to  perpetuate  testimony  as  to 
personal  demands  against  himself  (o). 

A  Bill  may  be  filed  to  perpetuate  Testimony  in  many  eases, 
Where  a  Bill  could  not  be  brought  for  relief  without  waiving  Pe- 
nalties ;  as  in  Waste,  or  in  the  case  of  a  forged  deed,  or  in  the  case 
of  Insurances,  after  Commissions  to  examine  Witnesses  beyond 
the  Sea,  as  to  fraudulent  losses;  though  in  many  cases,  such  losses 
subject  persons  to  a  penalty,  and  are  sometimes  felonious  (p.) 

The  Lord  Keeper  said,  in  Qell  and  Hayward  (9),  that  he  would 
not  allow  Examinations  in  perpetuam  rei  memoriam,  for  such  tri- 
vial things  as  a  right  of  Common,  or  of  Wags,  or  Watercourses;  or 
at  least  not  till  after  a  Recovery  at  Law  (r),  but  this  doctrine  is 
too  general.  A  Bill  will  lie  to  perpetuate  testimony  respecting  a 
right  of  Common  and  Way,  but  if  the  charges  in  the  Bill  are  too 

{eneral,  and  not  sufficiently  descriptive  of  any  particular  right,  a 
demurrer  will  hold  (t) ;  for  the  Bill  must  set  out  the  way  ex- 
actly, per  et  trans,  in  the  same  manner  as  it  ought  to  be  s^t  out 
in  a  Declaration  at  Law  (*)• 

Such  a  Bill  will  lie  to  examine  Witnesses  to  prove  a  Modus  («) , 
So,  to  prove  a  promise,  &c.  which  is  to  be  performed  after 
the  death  of  A  (*).  It  will  lie  also  in  aid  of  a  legal  title,  and  be- 
*l9t]  fore  an  Action  at  *Law  is  brought ;  as  where  a  Bill  was 

(0  Allan  tod  Allan,  MS,  S*  C.  15  (0)  1  Atk.  450.    Earl  of  Suffolk  t. 

Yea.  130.  Green ;  see  also  what  Lord  Hardwicke 

(*)  Lord  Dnrsley  t.  Fitshar dioge,  S  saye,  in  Chancey  ▼.  Tahourdftn,  *  Atk. 

Vet.  861.  S8S. 

(I)  1  Yen.  105.    8ackrille  r.  Ayle-  (p)   1  Atk.  450.    Earl  of  8affolk  t. 

worth,  and  dicta  to  the  same  effect  by  Green. 

Lord  Eldon,  M 8. ;  see  also  Bedeed*  Tr.  (q)  1  Yam.  last  Edition,  p.  Sit. 

PI.  1*7,  and  eases  there  mentioned.  (r)  Ibid.  p.  306.    Pawtet  ?.  Ingray. 

(ai)  Dnrsley  r.  FiUhardinae,  S  Yea.  (•)  1  Yes.  jun.  449.    Cresset  v.  leit- 

861*  ton,  S.  C.  3  Bro.  C.  C.  481. 

(a)  1  Atk.  450.    Earl  of  Suffolk  v.  (I)  Gell  ▼.  Htyward,  1  Yen.  3lt. 

Green ;  see  also  what  Lord  Hardwicke  (a)  1  Yem*  184.     Somerset  ▼.  fo- 

eaya  in  Chancey  v.  Tahonrdin,  2  Atk.  therby. 

893*  {«)  Com*  Die;,  fit.  "  Chancery,  R.* 
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filed  against  the  East  India  Company  and  their  Secretary,  pray. 
ng  a  ComnuaskMl  to  examine  Witnesses  in  India,  and  that  the 
Defendants  might  discover  by  what  authority  the  Plaintiff  was 
dispossessed  of  a  Lease  for  supplying  Madras  with  Tobacco,  the 
Plaintiff  intended  to  bring  an  Action  (y).  In  Eg&rton  and  Mo** 
lyn  it  was  held,  that  before  an  Action  brought,  a  Bill  for  perpetua- 
ting the  testimony  of  Witnesses  couid  not  be  supported  (z)  ;  but 
in  this  case  the  Trespass  was  committed  by  a  known  Defendant, 
whereas  in  the  former  case  the  Bill  was  to  discover  by  whom 
the  Plaintiff  had  been  injured.  - 

Where  Lands  are  devised  by  Will,  and  there  is  no  occasion 
or  opportunity  to  prove  and  establish  it  at  Law,  it  is  a  very  com- 
mon practice  to  file  such  a  Bill  as  this  against  the  Heir  at  Law ; 
for  though  by  the  same  Will,  goods  and  ehnttek  are  bequeathed, 
yet  the  proving  the  same  in  the  Ecclesiastical  Court,  will  be  of 
no  atail  with  respect  to  the  Land*  thereby  devised.    The  De- 
fendant having  appeared  and  answered  a  Bill  for  this  purpose, 
the  parties  proceed  to  Issue  as  in  other  cases,  and  then  the  Plain- 
tiff examines  all  the  Witnesses,  if  living,  to  the  proof  of  the 
original  Will,  or  proves  the  handwriting  of  such  of  them  as  are 
dead,  which  being  done,  and  publication  passed,  there  is  an  end 
of  the  Cause.    After  Publication  of  the  Depositions  of  the  Wit* 
nesses  in  these  Cases,  it  is  usual,  in  order  the  better  to  perpetu- 
ate their  testimony,  to  enrol  the  Pleadings  with  the  Commission, 
Interrogatories  and  Depositions,  and  afterwards  to  exemplify 
them  under  *the  Seal  of  the  Court,  and  such  exemplifica-  [*193 
lions  become  evidence  in  support  of  the  title  of  the  Devisee  in 
all  Courts  of  Law  and  Equity  -,  and  no  other  proof  is  necessary 
of  such  Copies  than  the  production  of  them  (a). 

Devisees,  however,  filing  a  Bill  to  establish  a  Will,  and  carry 
the  Trusts  into  execution,  have  no  right  to  call  upon  persons 
who  claim  paramount  to  the  Will,  to  Rtigate  such  claims  (6).  - 

With  respect  to  the  statement  in  the  Bill  of  the  matter  touch* 
ing  which  the  Plaintiff  is  desirous  of  acquiring  evidence,  Lord 
Eldon  has  observed,  that  great  danger  may  arise  out  of  such 
Bills,  and  that  the  facts  which  the  Plaintiff  wishes  to  be  exam- 
ined should  be  particularly  stated  (c) . 

In  regard  to  showing  the  Interest  of  the  Defendant  to  contest  the 
TxUe  of  the  Plaintiff  in  the  subject,  it  has  been  determined,  that, 
to  a  Bill  brought  to  perpetuate  testimony  ap  to  the  legitimacy  of 
the  Plaintiffs,  who  were  Infants,  and  entitled  to  a  Remainder  in 
Tail,  after  an  Estate  for  Life,  against  others  in  Remainder,  a  De- 
murrer, by  those  who  were  the  seventh  and  eighth  in  Reraain- 

(y)    1   Br©.  C.  C.  469.    Moodalay  Peake's  Evidence,  p.  30. 
agalort  Morton.  (b)  DevonsUer  v.  Newenbam,  2  Scb. 

(*)  Ibid.  470.  &  Lefr.  199. 
<«)  Glib.  Law  of  Evidence,  p.  19.        (c)  Bartlett  v.  Hawker,  MS. 
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der,  on  the  ground  that  their  Interest*  were  toormott  to  justify 
their  being  made  Defendants,  was  overruled  (d). 

Lord  Eldon  put  a  case,  where,  it  seems,  he  thought  a  Demur* 
rer  would  lie ;  as  where  there  is  an  eldest  son  illegitimate,  and  a 
devise  to  him  by  his  Father  in  Tail,  who  leaves  the  Reversion  to 
♦  1941  descend ;  and  he  *also  has  a  Son  by  marriage,  and  a  dis- 
pute nas  arisen  ;  the  eldest  insisting  he  was  not  illegitimate;  and 
the  younger  that  the  first  marriage  was  to  his  mother ;  and 
he  as  Reversioner  should  file  a  Bill  to  perpetuate  testimony :  "I 
am  not  quite  sure,'9  says  Lord  Eldon,  "  that  in  such  a  case  the 
elder  might  not  say,  he  being  in  possession  as  Tenant  in  Tail, 
might  suffer  a  Recovery  and  destroy  the  Reversion,  and  there- 
fore Equity  could  not  interfere9'  (e). 

As  to  the  Witnesses  being  old  and  tn/irm,  it  seems  that  a  Witness 
is  not,  for  the  purpose  of  this  Bill,  considered  old  unless  he  is 
seventy  years  of  age  (/)  ;  but  in  one  case  an  Order  was  made  to 
examine  a  surviving  Witness  to  a  Will  de  bene  esse,  upon  an  Affi- 
davit that  the  parties  concerned  lived  in  Virginia,  and  that  the 
Witness  was  upwards  of  sixty  years  old,  and  greatly  afflicted 
with  the  Gravel  (g). 

WUh  respect  to  a  previous  investigation  in  a  Court  of  Law,  it 
may  be  observed,  that  a  Demurrer  will  lie  to  a  Bill  of  this  kind  if 
there  is  no  impediment  to  the  Plaintiff  trying  his  Right  at  Law  (hy, 
unless  where  it  is  to  preserve  the  testimony  of  Witnesses 
old  and  infirm,  who  may  die  before  a  Trial  at  Law. 

A  Devisee  will  not  be  allowed  to  examine  Witnesses  on  such 
a  Bill,  to  prove  a  Will  against  a  purchaser  wifhout  n6tice9  until  the 
Will  has  been  established  by  a  verdict  at  Law  (t)  ;  and  in  such 
*195]  case  tbe  purchaser  *may  protect  himself  by  Plea(k),  or 
Demurrer  (/).  But  it  is  otherwise  when  the  Party  filing  the  Bill 
is  himself  in  possession,  for  then  he  has  no  occasion  to  establish 
his  right  at  Law.  If,  therefore,  such  Bill  is  filed  by  one  out  of 
Possession,  having  only  a  right  to  a  fishery,  a  Demurrer  will  lie(m). 

With  respect  to  Costs  in  Bills  of  this  kind,  they  are  never 
given  against  the  Defendant  (n),  and  he  is  entitled  to  his  Costs 
immediately  after  the  commission  is  executed,  provided  he  did 
not  examine  any  Witness  (o).     So,  if  no  Witnesses  are  exa- 

(<Z)  Lord  Dursley  ?.  Fitihardinge,  6        (fc)    pecbiuell   ▼.   Arnold,  1   Vera, 

Vea. 251.  354. 

(«)  Lord  Dursley  ▼.  Fitihardinge,  6        (/)  l  Vera.  441.  -Parry  r.  Rogers. 
Yes.  261.    Allan  v.  Allan,  MS.  6.  C.        (m)  Prec.  Ch-  531,  2  ;  and  see  what 

15  Ves.  130.  is  said  in  Mayor  of  York  r.  Pilkington, 

(/)  FiUhugh  against  Lee,  Ambler  65.  1  Atk.  284. 

(g)  Ibid.  (n)  Clifton  r*  Orchard,  1  Atk.  610. 

(h)  1  Vern-  441.    Parry  v.  Rogers,  1  The  case  in  2  Atk*  167,  is  not  now  the 

Dick.  55.   Coi  v.  Colley,  Wyatl's  Prac.  rule. 

Reg.  74.    Philips  t.  Careir,  1  P.  Wms.       (o)  Foolds  r.  Midgtey,  18  Ves.  138. 

117.  Brandlin  v.  Ord,  1  Atk.  571.  It  is  said  in  Wyatt's  Pract  Reg.  151, 

(»)  Bechinell  ▼.  Arnold,  1  Vera*  354 ;  that  on  these  Bills  costs  are  not  given 

and  fee  Redesd.  Tr.  PI.  226.  on  cither  side,  but  that  seems  a  mis* 

-  take, 
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mined  the  Defendant  is  entitled  to  his  Costs  (/>).  Where  a  Bill 
is  brought  against  an  Heir  at  Law  to  perpetuate  the  testimony 
of  Witnesses  to  the  Will,  though  he  by  his  answer  neither  con- 
fesses or  denies  its  validity,  but  leaves  the  Plaintiff  to  make  such 
proof  of  the  due  execution  of  it  as  he  shall  be  advised,  and 
though  the  Defendant  cross  examines  the  Witnesses,  yet  he  is 
entitled  to  be  paid  his  Taxed  Costs ;  but  if  he  examines  WiU 
nesses  of  his  own  as  to  the  executidn  of  the  Will,  he  thereby 
makes  use  of  the  Plaintiff's  Bill,  to  perpetuate  testimony  on 
his  part,  and  is  not,  it  seems,  entitled  to  his  Costs  (q).  And  if  in 
a  Bill  of  this  kind  an  Issue  is  directed  at  the  instance  of  the 
Heir  at  Law,  the  Court  has  a  discretion  as  to  giving  him  his 
CostsM. 

*X.  BUI  of  Disiovery .  [*196 

Every  Bill  requiring  an  answer,  is,  more  or  less,  a  Bill  of  Dis- 
covery; but  the  Bill  here  meant,  and  to  which  that  title  is  pe-* 
culiarly  given,  is  a  Bill  employed  merely  for  the  Discovery  of 
facts  in  the  knowledge  of  the  Defendant,  or  of  Deeds  or  Wri- 
tings (9),  or  other  things,  in  his  custody  or  power,  but  praying  no 
farther  or  other  Belief,  or  merely  a~  Commission  for  the  Examina* 
Hon  of  Witnesses  (*)*  or  the  stay  of  proceedings  at  Law  until  the 
Discovery  should  be  made  (ti). 

This  Bill  is  usually  employed  in  the  aid  of  the  Jurisdiction  of 
some  other  Court,  (even  of  a  foreign  Court  (x)  if  necessary,)  tcr" 
enable  the  Plaintiff  to  prosecute  or  defend  an  Action, — a  pro- 
ceeding before  the  Council,-— or  any  other  legal  proceeding  of 
a  nature  merely  civil  (y),  before  a  Jurisdiction  which  cannot 
compel  a  Discovery  on  oath  (z ;)  but  the  Court  of  Chancery 
has,  in  some  instances,  refused  to  give  this  aid  to  the  Jurisdic- 
tion of  very  inferior  Courts  (a),  and  will  not  give  a  Discovery  in 
aid  of  an  arbitration  (6).  'This  Bill  lies  in  aid  of  proceed-  [*197 
ings  in  Chancery,  in  order  to  deliver  the  party  from  the  necessity 

(p)  Lecky  t«  Murray,  1  Ball  &  Beatty,  Redesd.  Tr.  PI.  1 51 ,  (3d  Edit.)  and  tee 

S91.  2  Amtr.  467. 

(q)  1  Sea.  k.  Lefr.  317 ;  and  see  1  (y)  Lord  Montague  t.  Dudmao,  S  Vea. 

Ba&  fc  Beatty,  393.  398.    If  a  Bill  u  brought  to  aid,  by  a 

it)  Wilson  v.  Gwynne,  1806,  MS.  discovery,  prosecution,  or  defence  of  any 

(a)  On  an  action,  Courts  of  Law,  ac-  proceeding  not  merely  civil  in  any  other 
cording  to  the  modern  practice,  will  or-  Court,  as  an  indictment  or  Information, 
4er  the  Plaintiff  to  produce  papers,  &c.  a  Court  of  Equity  will  not  compel  a 
and  give  copies  before  the  Defendant  Discovery,  and  the  defendant  may  de- 
pleads,  which  in  such  case  saves  the  de-  mur.  [Ibid.] 

Jar  and  expense  of  a  BiH  in  Equity.  (*)  1  Atk.  288.     1  Vea.  205.  2  Yes. 

[Cliflbrd  t.  Taylor,  Taunton's  Rep.  1  451. 

▼oJ.  p.  166.]  (a)  Redesd.  Tr.  PI.  42.    See  also  1 

(I)  See  1  Bro.  C.  C471.  Vea.  205.  Earl  of  Derby  v.  Duke  of 

(«)  Redesd.  Tr.  PI.  42-  Athol. 

(*)  Dak  Ria  t>  Vallego,  mentioned  (6)  Sic  diet.  Street  r*  Rigby,  6  Vea, 

821. 
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of  procuring  Evidence  (c);  Bills  in  such  cases  are  in  general  what 
ate  termed  Cross-Bills,  and  will  be  further  observed  upon  here* 
after  (d).  And  it  is  observable,  that  wherever  the  assistance  of 
a  Court  of  Equity  is  required  upon  equitable  circumstances,  a 
Discovery,  for  instance,  a  Bill  will  lie  for  a  legal  dmand,  but  ia 
such  case  the  Bill  is  usually  retained,  with  liberty  to  bring  aa 
Action  (e). 

After  an  Order  in  Bankruptcy  for  liberty  to  bring  an  Ac- 
tion, with  special  directions  for  a  production  of  Papers,  and 
not  to  set  up  the  Bankruptcy,  a  Bill  of  Discovery  cannot  be 
filed  (/). 

The  Bill  states  that  the  matter  touching  whieh  a  Discovery  is 
sought,  the  Interest  of  the  Plaintiff  and  Defendant  in  the  subject, 
and  the  Right  of  the  former  to  require  the  Discovery  from  the 
latter  (x). 

With  respect  to  Affidavits  accompanying  Bills  of  this  descrip- 
tion, the  rule  appears  to  be,  that  where  a  Party  comes  only  for 
the  discovery  of  a  Deed  he  need  not  make  oath  of  the  lops  of  it, 
as  he  must  do  when  he  applies  also  for  Relitf;  (1)  for  he  is  noi 
allowed  to  translate  the  Jurisdiction  without  oath  made  of  the 
loss  of  the  Deed(Y),  and  this  is  the  constant  distinction  (i). 
*198]  ^Though  the  Plaintiff  has  been  convicted  of  Perjury /his 
affidavit,  it  seems,  will  be  sufficient  for  the  purpose  of  a  Disco- 
very (jfc). 

(e)  Lord  Montague  v-  Dudman,  2  Ves.  above ;  but  in  his  note  to  the  subsequent 

398.  case  in  1  Vera.  ISO,  Anon/saous,  he 

(«")  See  tit.  "  Cms  BUI."  seems  to  adopt  the  case  in  Precedents 

(e)  See  Buxton  ▼.  Sidebotham,  2  Ves.  in  Chancery,  536.    In  Gilbert's  Forma 

jan.  530,  in  note  (a) ;   see  also  8tevens  Romanum,  p.  58,  the  distinction  is  state* 

t.  Praed,  3  Ves.  juo.  519.    Wright  v.  to  be,  "  Thai  if  a  BUI  he  brought  for 

Hunter,  5  Ves.  793$  see  also  Barker  v.  discovery  of  writings  in  general,  no  Per 

Dacie,  6  Ves.  688.  murrer  can  be  to  such  Bill  for  want  of 

if)  Cooke  v.  Marsh,  18  Ves*  309.  an  affidavit  annexed  $  but  if  a  BiU  be 

(g)  See  Redesd.  Tr.  Pi.  p.  43.  brought  lor  the  discovery  of  a  partieoHr 

(a)  Godfrey  v.  Turner,  1  Vera.  347 ;  Deed  or  Bond,  for  which  there  is  a.  pro* 

see  also  3  P.  Wins.  546.    Whitchurch  per  remedy  at  Law,  then  they  must  an- 

v.  Golding,  and  the  cases  there  cited,  nei  such  affidavit  to  the  Bill,  though  it 

Anon.  3  Atk,  17.  be  but  for  discovery,  because  otherwise 

(i)  Dormer  v*  Fortescue,  3  Atk*  132 ;  the  answer  would  be  but  an  unnecessary 

and  see  Anon.  3  Atk.  17. — There  are,  expense." — Hinde  seems  to  have  copied 

however,    some  cases  which   seem  to  this  statement  of  Gilbert*    See  Hinde** 

the   contrary,  such   as  Precedents    in  Chan.  Practice,  1st  Vol.  p.  143.  Indeed 

Chancery,  536,  and  1  Vern.  59,  Anony-  the  Books  of  Practice  have  shown  little 

mous ;  where  it  was  determined,  that  discrimination  on  the  subject  j  but  the 

when  a  man  exhibits  a  Bill  for  the  dis-  true  distinction  seems  to  be  as  above 

covery  of  a  Deed,  and  prays  in  his  BiU  a  stated,  and  certainly  it  accords  with  the 

discovery  only,  an  oatb  roust  be  made  old  practice*  as  appears  by  "  The  Gierke 

that  the  Plaintiff  has  lost  the  Deed  ;  see  Tutor  in  Chancery,"  Introduction,  p.  41 . 

also  Bunb.  46,  and  Finch's  Rep.  339.  See  also  8  Vin.  Abr.  p.  550. 
The  able  Editor  of  the  last  Edition  of       (*)  See  Bowyer  v.  M'Evoy,  1  Ball  & 

Vernon,  in  bis  note  to  the  case  in  1  Beatty,  565. 
Vera.  59,  approves  the  doctrine  as  stated 

(1)  But  if  relief  is  sought,  as  well  as  discovery,  on  the  ground  of  a  lost  deed, 
acre  must  be  an  affidavit  of  the  loss.    IAvingiton  v.  iSktgsUnu  4  Johns*  Ch 
Rep*  294* 
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Where  the  Discovery  is  immaterial  (J)$  or  where  on  the  face 
6(  the  Bill  it  appears  there  can  be  no  remedy,  a  Discovery  would 
be  merely  impertinent,  and  is  not  enforced  (m) ;  hat  where  the 
Bill  avers  that  an  Action  is  brought,  or  where  the  necessary 
effect  in  Law  of  the  Case  stated  by  the  BUI,  appears,  to  be  that 
the  Plaintiff  has  a  right  to  bring  an  Action  (n),  he  is  entitled 
*to  a  Discovery  to  aid  that  Action  so  alleged  to  be  brought,  [*  1 99 
or  which  he  appears  to  have  a  right  and  intention  to  bring  (o) ; 
but  it  has  never  been  laid  down,  that  a  person  can  file  a  Bill,  not 
venturing  to  state  wba  ate  the  Persons  against  whom  the  Action, 
is  to  be  brought,  nor  stating  such  circumstances  as  may  enable 
the  Court,  which  most  be  taken  to  know  the  Law,  and  therefor^ 
the  liabilities  of  the  Defendants,  to  judge,  but  stating  circum- 
stances, and  avowing  that  he  has  a  right  to  an  Action  against  tho 
Defendants,  or  some  of  them  (»).  (I)  Uppu  these  Principle^ 
a  Derjrarrer  was  allowed  to  a  Bill  which  did  not  allege  with  suf- 
ficient certainty  by  whom  the  duties  claimed  by  the  City  of  Lon* 
don  under  Letters  Patent,  in  respect  of  which  a  Discovert  was 
pvajed  in  aid  of  an  Action*  weje  payable  (4).  l£  the  Bin  had 
stated,  that  by  reason  of  combination  it  was  so  managed  that 
the  Plaintiff  could  not  bring  an  action,  and  therefore  there  ought 
to  be  an  Account  of  the  Fees  in  a  Court  off  Equity,  it  migjbt 
have  been  sustained  (r). 

A  Bill  of  Discovery  cannot  be  demurred  tp  on  the  grouA^. 

(0  Redmd*  Tt.  PI.  155,  6.  3d  EdU.  jhBuld  he  brought  preview  to  a  bill  of 

ted  Ike  eases  fare  mentioned ;  nod  see  Discovery  in  support  of  ad  Action ;  see 

1  Bro.  &  C.  96,  which  k  said  bj  the  Moodaly  ▼.  Moreton  end    Eajt  India 

Lord  Chancellor   to  he  "  the  first  In-  Company,  9  Dick.  34.  8*  0. 1  Broi  C. 

sUnce  of  a,  Demurrer  (or  immateriality.9  C.  468. 

Ibid.  p>  97,  sed  oask   And  see  Baker  v.        (0)  In  Finch  ?•  Finch,  2  Ve*.  204,  it 

Pritcbard,  9  Atk.  387.    Dinley  v.  Din-  was  said  a  Bill  of  Discovery  doer  not 

ley,  Ibid.  394 ;  and  3  Ves.  Jun.  396.  1  lie  to  create  evidence  for  a  future  cause  j 

Anstr.  St.  bat  see  1  Bro.  C  C.  469.  9  Dick.  6^2. 

(as)  dee  Rondean  and  Wyatt,  9  Bro*        (j>)  Major  and  Citizens  of  London  r« 

C.&154.    Finch,  36. 44.   Bedesd.Tr.  Levy,  8  Ves.  404 
PI.  151.  (0)  Ibid.  8  Ves.  39a 

{»)  It  is  Hot  necessary  that  an  Action        (r)  Ibid.  8  Ves.  405. 

11  — ^.— «^^^^»i  1  11  m  i 1    ■  ■  ■'  11        ^~ww— .— 1— — ii  I        — — iMWiMki     m  m  ■     Jim    ' 

(1)  On  a  bill  of  discovery,  for  matters  material  to  the  plaintiff's  defence*  in  aintt 
at  law  against  him,  the  nature  of  the  defence  must  be  stated.  And  the4  bill  ought 
to  state  enough  to  enable  the  court  to  discern  that  the  ends  of  justice  require  Its' 
interposition ;  and  the  (acts  too,  sought  to  be  discovered,  should  be  so  far  stated 
as  to  show  their  pertinency  and  relevancy.  JITlniyrt  v.  Mainchu\  3T  Johns.  Oh. 
Eep •  45*  S.  C  on  appeal,  16  JohW  Hep.  599*  Vide  OeUttm  ▼.  Hbyf, 1  Johns.- 
Ch-  Bap.  543.  Stymsur  v.  Stymoisr,  4  Johns.  Cb<  Rep.  409.  Where1  the  facts 
aooght  to  be  discovered,  depend  on  the  testimony  of  witnesses,  aod  a  cenrr  of  law 
can  compel  their  attendance,  chancery  will  hot  interfere.  *  And  it  seems,  that  a  bill 
for  a  discovery  and  an  injunction  cannot  be  sustained,  merely  to  procure  such  ad' 
missions  by  the  party,  as  might  be  used  in  mitigation  of  damages,  in  an  mttion  of 
tropase,  at  httv,  except  in  very  special  cases.  Qtlston  v.  Jfeyf,  id  in^rM  ft 
seesna,  that  where  the  bill  Is  for  a  discovery  merely,  and  there  frf  a  demurrer;  the 
eoort  will  not  examine  so  nicely  into  the  materiality  of  the  mat  ten  to  be  djktnteredv 
aTesjvtsar  v.  oeymsw,  uf  supra. 

Vot.  I.— JO 
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that  the  Parly  against  whom  it  is  filed  has  an  Interest  against 
the  Plaintiff  (*). 

So  a  Plea  of  Bankruptcy  to  a  Bill  by  Bankrupts,  seeking  a 
Discovery  in  aid  or  their  dc  fence  to  an  Action,  and  praying  pay- 
ment of  the  balance  found  due  to  them  on  the  taking  of  the  Ac-- 
♦200]  count*,  and  *au  Injunction  in  the  mean  time,  has  been 
over- ruled  (t). 

It  has  been  held,  that  an  Heir  stands  in  no  need  of,  nor  can  he 
call  for,  a  Discovery  of  Writings,  unless  he  claims  under  some 
concealed  Deed  of  Entail  («) ;  but  Lord  Hardmcke  carried  the 
Rule  farther,  and  held,  that  every  Heir  at  Law  has  a  right  to  a 
Discovery,  by  what  means,  and  under  what  Deed  he  is  disinherit- 
ed, if  by  his  Bill  he  states  the  particular  facts  on  which  be  founds 
his  claim  (x);  but  in  such  case,  it  seems,  the  Defendant  may 
plead,  in  bar  of  the  Discovery,  that  the  Plaintiff  is  not  Heir  (y)  ; 
*201]  and  if  the  *Heir  files  a  vexatious  Bill  against  a  Devisee, 
it  will  be  dismissed  with  Costs  (z). 

Nothing  is  better  established,  in  Courts  of  Equity  than  that 
where  a  Title  exists  at  Law,  and  m  Conscience,  and  the  effec- 
tual assertion  of  it  at  Law  is  unconscientiously  obstructed,  relief 
will  be  given  in  Equity  (a).  If  there  be  a  term  for  years,  or  any 
other  temporary  bar  is  an  impediment  to  Justice,  it  may  be  put 
out  of  the  way  (b) ;  .but  though  an  Heir  out  of  Possession  is  en- 
titled to  a  Discovery  of  Deeds  necessary  to  support  his  legal 

(s)  Per  Lord  Mansfield,  in  Cox  and  ministrator  of  a  person  dead  intestate, 

others,  mentioned  10  Bast  399.  and  in  that  character  seeks  a  Discovery 

(0  Lowndes  and  another  v.  Taylor  from  a  person  in  possession  of  property 

and  another,  1  Mad*  Rep.  423,  confirm-  which  did  belong  to  the  deceased,  of  hi* 

ed  on  appeal  to  the  Lord  Chancellor.  title  thereto,  or  of  the  particulars  of 

(u)  See  3  P.  Wms.  295.  Tanner  ▼.  which  it  consists,   the  defendant  may 

Wise*  plead  that  another  person  is  heir  or  per- 

(a?)    Harrison  v.    Southcote,  1  Atk.  sonal  representative,  or  that  the  person 

540.  alleged  to  be  dead  is  living.    Redesd. 

(y)  See  post,  2d  toI.  tit.  "  Plea."  Tr.  PI.  p.  223,  2d  Edition.  Mr.  Fou- 
Sed  rid.  contra,  Gun  and  Prior,  2  Dick-  btanque,  in  his  note  to  "  The  Treatise 
ens,  657 ;  but  more  at  length  in  note  to  on  Equitr,"  2d  vol*  p*.  484,  n.  (e,)  has 
Forrest's  Rep.  p.  88,  and  in  1  Cox,  197;  adopted  this  doctrine ;  and  the  rraet. 
and  see  Delorne  t.  Hoilingsworth,  1  Reg.  p.  326,  Wyatt's  Edit,  supports  it, 
Cox,  421,2;  see  also  Newman  and  and  so,  also,  does  a  case  in  Finch,  p.  36 ; 
Wallis,  2  Bro.  C.  C.  143.  Lord  Thur-  but  it  is  deserving  of  consideration, 
low  seemed  to  doubt  whether  he  had  whether  the  case  of  Gun  v.  Prior,  si- 
determined  that  case  rightly  j  see  Hall  ready  alluded  #o  in  Forrest,  ought  not 
against  Noyes,  3  Bra.  489.  Forrest's  to  bo  considered  as  correcting  the  ge- 
Reports,  p.  85.  Lord  Redesdale,  in  his  nerality  of  the  propositions  they  enforce  f 
Treatise  of  Pleading,  observes,  that  if  and,  indeed,  in  the  last  edition  (3d,)  of 
the  Plaintiff  by  his  Bin  states  himself  to  Ldrd  itedesdale's  Work,  p.  188,  he  says, 
have  an  interest  which  entitles  him  to  "  the  subject  seems  still  to  require  far- 
call  on  the  Defendant  for  a  piscovery,  ther  consideration ."  See  11  Yes.  283, 
though,  in  truth,  he  has  no  such  Interest,  296,  and  303,  and  the  cases  there  cites!, 
the  Defendant  may  by  a  plea  protect  and  Beames  on  Pleading,  p.  120,  &c. 
himself  from  making  the  discovery,  as  it  (*)  Seal  r.  Brownton,  3  Bro.  CC. 
may  involve  him  in  difficulty  and  ex-  214. 

pense,  and  perhaps  maybe  prejudicial  to  (a)  Hopkins  v.  Bond,  1  Scfc.  k  LefK 

him  in  other  cases.    Thus,  says  he,  if  a  429. 

Plaintiff  states  himself  to  be  Heir  or  Ad-  (b)  Ibid.  43 1 . 
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Title,  or  to  have  terms  put  out  of  hia  way  which  may  impede  his 
Recovery  at  Law ;  he  cannot  file  a  Bill  merely  for  possession  of 
the  Estate  and  of  the  Title  Deeds  (c) ;  and  though  the  Bill 
states  there  are  out-standing  Terms,  if  the  Defendant  pleads 
there  are  no  out- standing  Terms,  that  is  a  good  Plea ;  for  there 
being  no  obstacle  to  the  Plaintiffs  proceeding  at  Law.  there  is 
no  ground  for  a  Bill  in  Equity  (d).  There  is  no  case  in  which 
the  Heir  has  claimed  merely  as  Heir,  an  account,  not  stating  any 
impediment  to  his  recovery  at  taw  (e). 

*  The  Title  of  an  Heir  is  a  legal  one.  If  he  cannot  set  aside  a 
Will  disinheriting  him,  be  has  nothing  to  do  with  the  Deeds,  un- 
less, perhaps,  in  the  case  of  a  Peer  disinherited  by  his  Ancea* 
tor  (/);  nor  is  he,  it  seems,  entitled  to  a  Discovery  unless  there 
are  encumbrances  ^standing  in  the  way,  which  the  Court  [*202 
would  remove  to  enable  him  to  assert  his  legal  right  (/).  It  is 
not  so  with  an  Heir  in  Tail;  a  will  is  no  answer  to  him  ;  he  has, 
beyond  the  general  right,  such  an  Interest  in  the  Deed  creating 
the  Entail,  that  the  Court,  as  against  the  person  holding  it  back, 
would  compel  tbe  production  of  it  (g). 

If  a  Plaintiff  has  set  forth;  a  Title  in  contradiction  to  tbe  De- 
fendants, he  has  no  right,  generally  speaking,  to  look  into  the 
Defendant's  Title  (h) ;  but  if  the  same  Deed  constitutes,  in  part, 
the  defence,  and  in  part  tbe  Plaintiff's  Title  (i) ;  if,  for  instance, 
the  Bill  charges,  that  by  producing  the  Deed  it  will  appear  that 
the  person  under  whom  the  Defendant  claims  is  only  Tenant  for 
Life,  some  answer  must  be  given ;  and  a  statement  of  what  a 
Defendant  barely  knows  and  believes  is  not  sufficient,  but  he  must 
state  how  the  fat  is  by  the  Deed.  If  the  Defendant  pleaded  he 
was  a  Purchaser  for  a  valuable  consideration  it  would  be  differ* 
ent  (fe). 

Where  a  Bill  prayed  that  the  Defendant  might  state  the  par* 
ticulars  of  his  Pedigree  as  Heir,  and  of  Births,  Baptisms,  Mar* 
riages,  &c.  a  Demurrer  was  allowed  (J) ;  a  Plaintiff  having  no 
right  to  a  Discovery  unless  he  lays  a  foundation  for  it  (m). 

It  seems  that  one  claiming  under  a  voluntary  Deed  *can-  [*203 
not  file  a  Bill  of  Discovery  as  against  the  Heir,  to  discover  Deeds 
in  his  Possession,  but  the  Court  will  leave  the  party  to  Law  (n). 

<c)  Craw  t.  Tyrett,  8  Madd.    Hep.  rir.  179 ;  and  Crow  ? •  Tyroll*  S  Madd. 

182,  3.  Rep.  179. 

(d)  Armitage  ?,  Wadsworth,  1  Madd.  (?)  Lady  Shaftabuiy  ▼.  Arrowamith, 

Eep.  189.  4  Ves.  Juo.  71. 

(c)  Patteoey  j.  Warren,  6  Vet.  89.  (A)  See  13  Ves-  251. 

(/)  See   Earl  of  Suffolk  ?.  Howard,  (0  Ibid.  859. 

ft  P.  Wots.  176 ;  but  aee  the  observa-  (&)  Stroud  v.  Deacon,  1  Ves.  38  ;  and 

tints  on  that  ease  in  Hylton  v.  Morgan,  see  Hall  ?.  Daniel,  8  Vera.  463,  and  the 

6  Vea.  Jan*  996.  cases  in  the  note. 

(/ )  Tanner  t.  Morse,  Trin,  7  Geo.  8  (0  Iry  ▼.  Kekewfck,  ft  Yea.  Jan.  679. 

JnS.  Lad/  SbafUbury  v.  Arrowtmith,  4  (m)  Rentson  ▼•  Ashley,  ft. Yea*  Jon* 

Yesw  71 ;  and  see  Jones  r.  Jones,  3  Me-  459. 

(n)  Anon,  ft  Cfeb  Cat.  13*. 
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Any  Person  in  possession  as  Tenant,  oil  otherwise,  may  file 
a  Bill  for  a  Discovery  of  the  Title  of  one  bringing  an  Eject- 
ment against  him,  even  though  he  is  a  wrong-doer  against  every 

body  (y). 

Such  a  Bill  lies  for  the  discovery  of  Goods  put  on  board  a  Ship, 
though  insured  at  a  sum  certain,  Interest  or  no  Interest ;  for  the 
value  of  the  Goods  saved  ought  to  be  deducted  out  of  the  sum  to 
be  paid  tor  Insurance  (s). 

It  has  been  holden,  that  a  Person  may  be  obliged  to  discover 
a  Case  which  he  bad  stated  to  his  own  Counsel  for  his  opinion, 
and  the  facts  stated  in  the  Case  (a). 

*207]  *So  a  Bill  lies  for  the  discovery  of  Assets,  to  enable  the 
Plaintiff  to  bring  an  Action  at  Law  against  an  Executor  or  Ad- 
ministrator; but  in  this  case  the  Bill  must  charge,  that  Assets 
or  Goods  of  the  Testator  came  to  bis  hands  (6). 

So  for  a  discovery  of  Wine  imported,  for  which  Prisage  is 
due  (c) ;  or  against  an  Auditor  for  a  Discovery  whether  the  par* 
ticular  by  him  made  is  true,  though  he  isJhUaUe  for  the  deceit 
to  the  King,  if  false  (d). 

If  a  Defendant  has  in  conscience  a  right  equal  to  that  claimed 
by  a  Person  filing  a  Bill  against  him,  though  not  clothed  with  a 
perfect  legal  Title,  n  Court  of  Equity  will  not  compel  him  to 
make  any  Discovery  which  may  hazard  bis  Title  ;  and  if  the 
matter  appears  clearly  on  the  face  of  the  Bill,  a  Demurrer  will 
hold  («), 

Such  a  Bill,  therefore,  does  not  lie  to  compel  a  Purchaser  for 
a  wdmabU  Consideration  without  notice  of  the  Plaintiff's  Title,  to 
make  a  Discovery  which  may  affect  his  own  Title  (/);  and  this 
is  '*  an  infallible  Rule"  (g) ;  for  such  Purchaser  .is  not  bound  in 
conscience  to  assist  the  right  Owner  in  the  legal  recovery  of  the 
subjects  pvrchased  under  such  circumstances  (h).  And  the 
Assignee  of  a  Purchaser  for  a  valuable  consideration  without 
notice  is  entitled  to  the  same  protection  (t).  *  Upon  the  same 
*2Q&]  principle  a  "jointress  may,  in  many  cases,  demur  to  a  Bill 
filed  against  her  for  a  discovery  of  her  Jointure .  Deed,  if  tho 
Plaintiff  is  not  capable  of  confirming,  or  by  his  Bill  does  not  offer 
to  confirm,  the  Jointure,  and  the  facts  appear  sufficiently  on  the 
face  of  the  Bill,  though,  ordinarily,  advantage  is  taken  of  this 

see  also  1  Vera.  307.     East  India  Com.-        (g)  Jerrard  ?.  Saunders,  2  Ves.  jun. 

pany  v.   Evans,  and  expressly  to    the  454  ;  see  also  the  cases  on  this  snbjeat 

same  effect,   Ibid.    407.     Marsden    r.  collected,  8  Vin.  Abr.  S46,  and  what 

Punsball.  Sergeant  Msyoard  says,  1  Ventr.  198. 

(y)  1  Ves.  248.    Metcalf  v.  Harvey.  Snelling  v.  Squib,  2  Cba.  Caa.  47.    Per- 

(a)  2  Vera.  716.  rat  v.  Ballard,  2  Cha.  Cas.  72.    Abery 

(«)  Stanhope  v.  Roberts,  2  A  Ik.  214.  ?.  Williams,  1  Vera.  27. 

(fr)  1  Cfa.  Ca.  226.  (A)  Hoare  r.  Parker,  1  Cox,  327. 

(c)  Hard.  138.  (i)  Sweet  against  Soutacote,  2  Br**. 

(d)  Ibid.  C.  C.  66.    Lowthar  against  Carlton,  3 

(e)  Redesd.  Tr.  PI.  162-  Atk.  139.  242.    &  0.  Temp,  Tftitot, 
(/)  2  Chan.  Caa,  7?.  186.  Barn.  358. 
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defence  by  way  of  Piea  (ft).  On  this  ground,  a  Mortgagee  may 
protect  himself  from  a  Discovery  of  his  Title  Deeds,  except 
the  Purchase  Deed  (J),  although  the  Plaintiff  brings  bis  Bill  to 
redeem  erer  so  strongly  (m)  ;  but  to  this  Rule  there  is  an  ex- 
ception in  Cases  where  a  Domes*  claims  a  discovery  in  respect 
of  her  Dower  (n).  Such  a  Bill  will  not  lie  to  discover  the 
Tenant  to  a  Praecipe  on  a  voluntary  Conveyance  (a).  Nor  will 
it  lie  to  discover  who  is  Tenant  of  the  Freehold,  for  the  purpose 
of  bringing  a  Formtdon,  for  there  are  ways  to  know  it  without  (p)< 
But  such  a  Bill  lies  for  the  discovery  of  a  Tenant  to  an  Estate, 
whereby  to  ground  an  Action  of  Dower  (q)>  or  proceedings  for 
a  Partition  (r).  It  does  not  lie  in  aid  of  the  Jurisdiction  of  the 
Ecclesiastical  Court,  because  that  Court  is  capable  of  enforcing  a 
Discovery  (*).  *Nor  does  ft  lie  to  discover  whether  a  [*£09 
particular  person  exists,  or  where  he  is,  to  enable  the  Plaintiff  to 
make  him  a  party  to  a  Bill  (t). 

•  In  several  Cases  it  has  been  held,  that  after  a  Verdict48\ich  a 
Bill  does  not  lie  in  support  of  a  fresh  Action.  ( 1 )  As  where 
the  Plaintiff,  for  want  of  being  able  to  prove  a  Letter  wrote  to 
him  by  the  Defendant,  filed  a  Bill  of  Discovery  to  clear  up  the 
matter,  the  Defendant  pleaded-  the  Verdict,  and  that  the  effect  of 
the  Letter,  was  given  in  Evidence  at  the  Trial,  and  also  demur- 
red for  leant  of  Equity,  and  the  Plea  and  Demurrer  were  al- 
lowed (ii).  So  in  another  Case,  where  Money  was  paid  in 
part,  for  Goods,  but  the  Receipts  were  lost,  and  the  whole  was 
recovered  at  Law;  and  a  Bill  of  Discovery  was  then  fiM,  the 
Lord  Keeper  North  said,  "  you  come  too  late  for  a  Discemtry 
after  a  Ver&W  (x). 

But  it  seems  that  after  a  Trial  a  Bill  might  be  filed  to  compel 
(he  production  of  documents  which  parties  refused  to  produce 
at  the  Trial  (y)  ;  but  a  Bill,  merely  stating  a  Verdict  has  passed 
against  the  Plaintiff,  and  praying  a  Discovery,  without  imputing 

(ft)  Redesd.  Tr.  pi.  163,  who  cites  (q)  Toth.  84. 

a  Vesu  4&0t  6  Tea.  39 ;  see  also  Ventr.  (r)  Hard-  139. 

186.    Towen  t.  D&tU,  1  Vera.  479.  (*)  Dun  v.  Cotes,  1  Atk-  289.  8  Vin, 

Lomax  t.  — —  cases  temp.  King.  4  Abr.  537  ;  see  also  Earl  Derby  r.  Duke* 

Ford  t.  Peering,  1  Ves.  Jan.  76.  of  Athol,  1  Ves.  205,  and  Anonymous, 

(I)  Redesd.  Tr.  Plead.  919.  2  Ves.  451. 

(m)  Senhouae  t.  Earl,  9  Ves.  450.  (()  Cbancey  ▼.  Tabourdio,  9  Atk.  p. 

(n)  Williams  against  Lambe,  3  Bro.  393 ;  but  see  1  Vern.  93,  cited  Redesd. 

C  C  964.  Tr-  PL  397. 

(•)  Sherborne  ▼.  Clerk,  1  Vern-  973.  (u)  Co.  Cases,  65,  Vin.  Abr.  8  to!. 

Stapleten  v.  Sherrard,  Ibid.  p.  913.    S*  549. 

C.  Eq.  Cas.  Abr.  76.  («)  Barbooe  y-  Brent,  1  Vera.   p. 

(p)  StapJeton  t.  Sherrard,  1  Vern.  176. 

919.      Sherborne   ▼.   Clerk,    Ibid*    p.  (y)  Field   r.  Beaumont,  1   Swanst. 

973 ;  see  also  Vin.  Abr.  8  vol*  p*  537.  909. 
Ibid.  654- 


(1)  Vide  Duncm  r.  low*,  5  Johns.  Ch.  Rep.  351- 
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a  violation  of  the  duties  arftsag  from  the  relation  between  the 
Parties,,  could  not  he  sastaiaed  (*). 

In  general*  it  seems  that  the  ground  for.  a  Bill  t#  obtafa  a  nevr 
after  Judgment,  in  an  Action  at  La*%  roost*  be  stiek  a* 
would  entitle  the  Party  to  file  a  Bill,  of  Review  of  a  Decree  in  a 
*310i]  Court  of  Equity,  upon  *  discovery  of  netn  matter  (a). 
BtHs,.  however,  of  this  description  are  discountenanced  (6), 

A  Barrister  is  not  bound  to  discover  as  to  Writing*  be  haa 
seen,;  nor  any  thing  he  knows  in  a  Cause  as  Counsellor  (c)  ; 
but  if  any  thing  comes  to  his  knowledge  before  he  was  a  Cow- 
aeUorj  or  upon  any  other  account,  he  is  obliged  to  answer  (<J)w 

Inane  case  it  was  doubted  if  a  thing:  were  revealed  under  the 
condition  of  secrecy  to  one  not  a  Barrister,  whether  or  no  he 
would!  be  obliged  to  answer  («);.  but  it  has  been  hoUen  that  act 
Arbitrator  is  not  bound  to  make  a  disclosure  (/). 

So  an  Attorney  cannot  be  obliged  to  discover  mattera  iteljdWfe 
to  the  Estate  and  Affairs  of  bis  Client  (g),  but  he  is  compellable 
taaaswarf  whether  there  are  Deeds,  and  also  where  the  same 
aee*  andtowkea  tbey  are  delivered,  and;  whan  ha  last  saw  the 
same,  and  in  whose  custody ;  but.  dot  to  pno4uoe  or  discomr 
the  dates  or  contents  of  them  (A).  So  he  may  be  examined  aa 
to  his  Client's  execution  of  a  Dead  in.  his  presence  (t).  It.  is 
said' a  Tnutet  may  and  ought  to  produce  writings  (k). 

Where  several  are  Partners  in  an  unlawful  or  clandestine 
Trade,  and  one  of  them  brings  a  Bill  of  Discovery  against  the 
others,  they  cannot  plead  that  their  Answer  may  sabjjeet  then* 
to  the  penaltv  of  an  Act  of  Parliament ;  for  by  their  going  on 
*  21 1]  in  such  Trade  *they  are  considered  as  having  wofaed  that 
objection  of  unlavtfulBess  as  between  ttanselves  (1)» 

The  Geart  of  Chancery  wiU  also  aid  a  remedial  hm%  and  not 
suffer  its  o.tra  notions  to  be  made  use  of  to  elude  any  beneficial 
law ;  as,  if  a  Trustee  does  by  Fraud  and  Combination,  witk  the 
Cestui  que  Trust  endeavour  to  evade  any  penal  law,  as  the  stat. 
of  Simony,  &c.  under  the  preteme  that  a  Trust  is  only  cog- 
nizable in  Equity,  and  that  Equity  should  not  assist  a  Penalty  or 
Forfeiture,  it  will  compel  a  Discovery  (m). 

Although  both  Plaintiff  and  Defendant  may  have  ea  interest  in 
the  subject  to  which  the  Discovery  required  is  supposed  to  re- 
late, yet  there  may  not  be  that  privity  of  title  between  them 

(s>  Ibid,  and  *e  Whitaoro  ▼.  Thorn*       Ut)  KncbeYRep.  82. 
ton,  3  Price,  231.  (1)  lbkU   259.   8.   O.   8  Via.  Afar. 

(a)  Redesd.  Tiv  PI.  100,  3d    edit.    648. 

who  cites  1  Ch.  Cm.  43, 8.  (i)  2  Vee*  Job.  18ft,    1  Scb.  fc  Lefr. 

(b)  Ibid.  105,  6.  226. 

(c)  Baltlrod  v.  Letchmere,  2  Free-       (*)  1  Vent* 187' 

man  5. 1  Cha.  Cai.  27.  (0  Gilbert*!  £q.  Rep.  186. 8  Via*  Abr- 

(d)  Ibid.  640. 

(')  Ibid.  5.  (m)  Eq.  Ca«  Abr*  131-  8  rol.  tin-  Atov 

(/)  1  Cha.  Cai.  277.  §.  C.  cited    547. 
gedcad.  Tr.  ft.  10$  2d  edit 
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can  give  the  Plaintiff  a  right  to  the  Discovery.  Thus, 
where  a  Bill  was  filed  by  a  Person  claiming  to  be  Lord  of  a 
Manor*  against  another  Person  also  claiming  to  be  Lord  of  the 
time  Manor,  and  praying,  among  other  things,  a  Discovery  in 
what  manner  the  Defendant  derived  Title  to  the  Manor,  the 
Defendant  demurred,  because  the  Plaintiff  had  shown  no  right 
to  the  Discovery,  and  the  Demurrer  was  allowed  (m). 

So  where  a  Bill  was  filed  by  a  Person  claiming  under  a  grant 
from  the  Ducky  of  Lancaster  to  be  Bailiff  of  a  liberty  within  the 
Duchy,  with  a  right  to  all  waifs,  estrays,  and  other  casualties 
within  the  Liberty,  and  all  fees,  and  all  perquisites  respecting 
the  same,  against  the  owner  of  an  Inn  in  the  Liberty,  and  his 
Tenants,  alleging  that  the  Inn-yard  had  been  used  as  a  com- 
mon *Poand  within  the  Liberty,  for  all  waifs,  and  strays,  (*212 
and  casualties ;  and  that  the  Tenants  under  demise  from  the 
Owner,  had  seized  and  taken  all  waifs,  and  strays,  and  other 
casualties,  and  received  the  fees  and  perquisites  thereon ;  and 
required  the  Owner  to  discover  how  he  derived  Title  thereto, 
and  what  Leases  or  Demises  he  had  made  thereof;  a  Demur- 
rer to  the  Discovery  was  allowed.  In  general,  where  the  Title 
of  the  Defendant  is  not  in  privity,  but  inconsistent  with  the 
Title  made  by  the  Plaintiff,  the  Defendant  is  not  bound  to  dis- 
cover the  Evidence  of  the  Title  under  which  he  claims.  And 
therefore,  on  a  Bill  filed  by  an  Heir  ex  parte  materna,  against  a 
general  Devisee  and  Executor,  who  had  completed,  by  Con- 
veyance to  himself,  a  Purchase  of  a  Real  Estate  contract-  d  for 
by  the  Testator  after  the  date  of  bis  Will,  alleging  that  there 
was  no  Heir  est  parte  patema,  but  that  the  Devisee  set  up  a  Ti- 
tle under  a  Release  from  his  Father,  as  Heir  ex  parte  paterna 
of  the  Testator,  and  praying  a  Conveyance  to  the  Plaintiff,  and 
eeetring  a  Discovery  in  what  manner  the  Father  claimed  to  be 
Heir  ex  parte  potema,  and  the  particulars  of  the  Pedigree  under 
which  he  claimed,  a  Demurrer  to  that  Discovery  was  allowed  (n). 

It  appears  to  be  an  established  Rule,  that  (except  in  the  case 
of  Corporations  (o),  who,  as  they  do  not  answer  on  Oath,  the 
Answer  would  not  be  Evidence,  and  therefore  a  Clerk  of  the 
Corporation  is  allowed  to  be  made  a  Defendant)  (p) ;  a  mere 
FHtoess  cannot  *be  made  a  Defendant  to  a  Bill  of  this  de-  [*213 
scription  (a) ;  and  therefore,  where  a  Bill  was  brought  far  a 
Discovery  in  aid  of  an  Action,  a  Demurrer  tras,  on  this  ground, 
allowed;  though  the  Discovery  would  probably  have  proved 
more  effectual  than  the  Examination  at  Law ;  and  though  there 

(«)  Redesd*  Tt.  PI.  1 54,  3d  edit.  Bro.  C.  C.  469. 14  Vet.  245. 

(n)  KedeJd.  Tr*  PI.  154.  (f )  See  2  Vera*  380.    Plummet-  r. 

(•)  Wreh  r.  Meal,  3  P.  Win*  310.  May,  1  Vea.  4*6.    Finch  v.  Finch,  2 

Anon.  1  Vein.  117.  7  Vei.  889 ;  and  Ves.  493.    Cookion  v.  Ellison,  9  Bro. 

eeeLeTexierv-MaimfineofAnspach,  C.  C.  252-  Cartwright  y.  Hatelej,  1 

15  Yes.  159.  8.  G.  MS.  Ves.  jun.  292. 

(?)  1  Veen.  117.  3  P.  Was.  310. 1 

Vol.  I.— 21 
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Belief,  if  a  Demurrer,  or  a  Plea  (r),  will  hold  to  the  Relief 
prayed,  the  Defendant  cannot  have  the  Di$cov$ry  («).     And  k 
seems,  if  the  Bill  prayi  Relief,  as  well  as  a  Discovery,  and  the 
Discovery  is  auxiliary  to  the  Relief,  a  Demurrer  to  the  Dis- 
covery alone  will  not  hold  (I). 

Upon  a  Bill  playing  nothing  bat  a  Discovery,  it  has  been 
held  the  Defendant  is  entitled  to  Costs  (t*),  as  between  Attor- 
ney and  Client  (*) ;  but  Mr.  Justice  Bullet  thought  the  Rule 
thus  laid  down  was  too  general,  and  was  of  opinion  that  if  the 
Plaintiff  is  entitled  to  the  Discovery,  and  goes  first  to  the  De» 
fendant  to  ask  for  the  Accounts  be  has  in  justice  a  right  to,  if  the 
*217]  Defendant  refuses,  and  the  Plaintiff  is  ^thereby  compelled 
to  file  a  Bill  for  a  Discovery,  he  ought  not  to  have  Costs ;  hut  if 
the  Plaintiff  files  bis  Bill  without  trying  first  to  get  the  Discovery 
in  that  way  in  which  Men  acting  with  each  other  ought  first  to 
ask  their  rights,  he  ought  to  pay  Costs  (y).  In  a  Case  at  Law, 
the  Counsel  complained  of  the  hardship  of  a  Plaintiff  in  Equity 
being  obliged  to  pay  the  Costs  of  a  Discovery ;  upon  which 
Lord  Kenyon  observed,  that  he  had  once  heard  Lord  Mansfield 
say,  he  thought  in  such  a  Case  the  Court  of  Law  ought  to  allow 
the  Costs  paid  to  the  Defendant  in  Equity,  as  Costs  at  Law ; 
that  he  was  struck  with  the  propriety  of  the  observation,  and 
thought  it  would  be  a  good  rule  to  be  adopted  (z). 

If  the  Defendant  puts  in  his  Answer  in  the  Vacation,  and  no 
exception  is  taken  to  it  in  the  first  eight  days  of  the  succeeding 
Term  (a),  he  may  then,  but  not  before,  move  for  an  order  for 
payment  of  the  Costs  of  the  Discovery  ;  so  that  it  is  not  quite 
accurate  to  say  (6),  that  the  moment  the  Answer  comes  in,  the 
Defendant  must  be  paid  all  the  expense  he  has  been  at.  On  a 
Bill  of  Discovery  the  Plaintiff  pays  not  only  the  Costs  of  the 
Answer,  but  all  Costs  occasioned  by  resisting  Motions  made  in 
the  Cause  by  the  Plaintiff  (c). 

Where  a  Bill  prays  a  Discovery,  and  a  commission  to  ex- 

v  *218]  amine  Witnesses,  the  practice  is  settled  to  be,  *that  the 

Defendant  is  not  entitled  to  move  for  his  Costs  till  the  return  of 

the  commission ;  and  even  then  the  Defendant  will  not  have  his 

(r)  Satton  v.  Earl  Scarborough,  9  and  I  have  heard  Lord  Eldoo  approve 

Ves.  71.  scd  vid*    Street  v.  Rigby,  6  tail  doctrine. 
Voi.  819.  (z)    Grant  v.  Jackson   and  others, 

(#)   1   Vea.  &  Bea.  539.   Jones  ▼.  Peake's  N.  P.  eases,  p.  203. 
Jones,  3  Merir.  175 ;  and  see  post.  («)  He  wart  ▼.  Semple,  5  Vea*  86,  so 

(0  Forest's  Bep.  in  the  Exchequer,  atated  by counsul, and, seemingly  owented 

199.  to  by  the  Chancellor ;  and  see  Redesd. 

(«)  Simmonds  v.  Lord  Kinaakd,  4  Tr.  PI.  164. 
Tea.  746.  (b)  See  Hiadman  against  Taylor,  9 

(*)  Oertwright*.  Hately,  1  Ves.  jun.  Bro.  C.  C  11. 
*W\    _  (c)  Noble  t.  Garland,  1  Madd.  Bep. 

(*)  Weymouth  ?.  Boyer,  1  Ves.  Jon.  344. 
416  ;  see  also  what  is  said  2  Ch.  Cases; 
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Costs  if  lie  examines  Witnesses  in  chief,  instead  of  confining 
himself  to  a  Crosse  lamination  (d). 

If  after  the  Defendant  has  answered,  the  Suit  becomes  abated, 
it  cannot  be  revived  (e).  Where,  therefore,  the  Plaintiff  was  a 
feme  sole  when  she  filed  htr  Bill  of  Discovery,  and  afterwards 
married,  whereby  the  Suit  abated,  the  Suit,  it  was  holden,  could 
not  be  revived  for  Costs~a  hard  determination,  reluctantly  fol- 
lowed by  Lord  Eldon  (/). 

The  Defendant  cannot  move  to  dismiss  such  a  Bill  as  this  for 
want  of  prosecution  (g),  for  the  Cause  ends  with  the  Answer  (A) : 
and  in  a  case  where  such  a  Bill  was  improperly  brought  to  a 
hearing,  the  question  was,  whether  the  Bill  should  be  ditwmstd, 
or  the  Cause  struck  ou$  of  the  Paper,  and  his  Honour  took  the 
latter  course,  such  a  Bill  never  being  dismissed  ;  the  words  of  a 
dismission  being,  "  The  Court  seeing  no  cause  to  relieve  ({)." 


II.  Bills  Quia  Timet. 

The  denomination  of  Bills  Quia  Timet  was  borrowed,  proba- 
bly, from  the  Title  of  some  ancient  Writs  at  the  Common  Law ; 
for,  as  Sir  Edward  Coke  observes,  "  there  be  six  Writs  in  Law 
that  may  be  "maintained  quia  timet,  before  any  molests-  [*2l9 
tion,  distress,  or  impleading,  as,  1.  A  Man  may  have  bin  Writ 
or  mesne  before  he  be  distrained;  2.  A  fVarrantia  eharta,  be* 
fore  he  be  impleaded ;  3.  A  JMonstraoerunt,  before  any  distress 
or  vexation ;  .4.  Ah  JhuKta  querela,  before  any  execution  sued ; 
$.  A  Curia  claudenda,  before  any  default  of  Enclosure ;  6.  A 
JVfc  imuste  oexes,  before  any  distress  or  molestation.  And 
these/'  says  Coke,  "  be  called  breria  ontioipafitia,  Writs  of  Pre- 
vention" (k). 

When  a  Person  is  apprehensive  of  being  subjected  to  a  future 
inconvenience,  probable,  or  even  possible,  to  happen,  or  be 
occasioned,. by  the  neglect,  inadvertence,  or  culpability  of  ano- 
ther ;  or  where  any  property  is  bequeathed  to  one,  after  the 
death  of  another  in  existence,  and  which  the  former  is  desirous 
of  having  secured  safely  for  his  use,  against  the  effects  of  any 
accident,  which  may  happen  to  it  previous  to  the  accruing  of  his 
Possession,  in  either  of  these  cases  a  Bill  of  the  above  descrip* 
tion  may  be  exhibited,  which  in  the  one  instance  will  quiet  the 
Party's  apprehensions  of  future  inconvenience,  by  removing  the 
causes  which  may  lead  to  it ;  and  in  the  other,  will  secure  for 

the  use  of  the  Party,  the  property,  by  compelling  the  person  in 

• 

(<*)  Anonymouf,  8  Vet.  70 ;  see  aUo  (A)  %  Br*.  10. 

Baaburyv. r.SVe^tOSu  (t)    See   on  this  uiUeot   Hodfaon 

(«)  Gould  y.  Bane*  1  Diek.  133.  afajnjt  Dand,  S  Bro.  C.  C  47k 

(/)  Dodion  v.  Juift,  l&Yea,  SI.  (ft)  Co.  Litt  ISO ;  and  sae  7  Bro.  P. 

(g)  Woodcock  r.  King,  t  Atk.  386.  C.  196.  Toml.  Ed. 
Mo§.  186.  pi.  95. 
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the  present  possession  of  it,  to  guarantee  the  same  by  a  proper 
security,  against  any  subsequent  disposition,  or  wilful  destruc- 
tion (/). 

Wherever  a  demand  is  made  upon  Assets  in  respect  of  a  de- 
mand, certain,  but  payable  at  a  future  time,  (a  Legacy  or  a  Mort- 
*220]  gage  for  instance,)  the  person  *entitled  thereto  may  call 
upon  the  Executor  to  secure  it  for  his  benefit,  and  set  a  sum 
apart  for  that  purpose ;  "  nor  is  there,"  said  Lord  Hardwicke, 
"any  more  useful  part  of  the.  Jurisdiction  of  Court  in  the  Ad* 
ministration  of  Assets  (m)." 

In  a  Case  decided  by  Sir  Thomas  Clarke,  a  Bill  was  filed  by 
a  Legatee  for  the  security  of  a  Legacy  which  the  Defendant, 
an  Executor,  was  to  pay  at  the  end  of  Ten  Tears  after  the 
Death  of  the  Testator ;  and  the  prayer  of  the  Bill  was.  that  the 
Defendant  might  admit  Assets,  and  give  security,  or  pay  the 
Money  into  the  Bank ;  and  though  no  particular  reasons  were 
assigned,  such  as  wasting  Assets,  or  Insolvency  in  the  Defend- 
ant (n),  a  Decree  was  made  that  the  Defendant  should  pay  the 
Money  into  the  Bank,  and  he  should  have  the  Interest  in  the 
mean  time ;  and  that  at  the  end  of  the  Ten  Tears  the  Principal 
should  be  paid  to  the  Plaintiff  (o) . 

So,  in  a  Case,  where  a  Legacy  was  left  to  one  to  be  paid  at 
twenty-four,  the  Plaintiff  being  only  twelve  years  old,  the  Father 
filed  a  Bill  to  invest  the  Legacy  in  the  Funds;  and  so  it  was 
decreed ;  though  it  was  at  the  same  time  declared  that  the  Plain- 
tiff was  not  entitled  to  the  Money  till  twenty-four  (p). 

In  like  manner,  where  2000/.  was  left  to  the  Testator's 
Daughter  at  twenty-one,  and  in  default,  to  her  Child,  and  if  no 
*22 1 1  Child,  to  one  JtfiUt ;  a  Bill  was  filed  no  secure  the  Fund ; 
and  the  Court  held,  that  a  Party  so  circumstanced  was  entitled 
upon  such  Bill  to  have  part  of  the  Personal  Estate  secured  for 
the  Legacy  (g). 

The  doctrine  seems  to  be  the  same,  whether  the  Legacy  be 
payable  at  a  fixed,  or  at  a  future,  contingent  day ;  as,  where  a 
Legacy  was  left  to  a  female  Infant  to  be  paid  at  twenty-one  or 
Marriage,  with  Interest  at  four  per  cent.,  but  if  she  died  before, 
to  sink  into  the  Residue :  on  a  Bill  filed,  the  Court  ordered  the 
Legacy  to  be  paid  into  the  Bank,  in  order  to  secure  the  same, 
and  if  greater  Interest  than  4/.  was  made,  it  should  be  for  the 

(I)  Analysis  of  the  Practice  of  the  (p)   Walker  and   Cooke,    15   Feb. 

Court  of  Chancery,  p.  43.  Hinde's  Prac.  1781,  cited  by  Lord  Thurlow,  1  Bro. 

128.  105. 

(m)  Johnson  r.  Mills,  1  Ves.  283.  (9)  Johnson  t.  De  la  Creuze,  17th 

(n)  Some  such  reason  seems  to  have  Jury  1749,  cited  by  Lord  Thurlow,  in 

been  assigned  in  the  earlier  cases ;  see  Green  and  Pigot,  1  Bro.  105,  and  men- 

1  Che.  Cases  121.  Honed  in   Ferrand    against   Prentice, 

(•)  Ferrand  against  Prentice,  Ambl.  Amb.  p.  273.  see  also  Srudholme  and 

p.  273 ;   more  fully  stated  by  Lord  Hodgson.  3  P-  Wm*.  p.  299.    Pierce  ▼. 

Thurlow,  in  Green  and  Pigot,  1  Bro*  C.  Taylor,  Ibid*  108* 
C.  105. 
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benefit  of  the  Child ;  for  if  it  produced  less  Interest,  the  Exe- 
cutor would  not  be  obliged  to  make  up  the  deficiency  (r).  Id 
this  case,  also,  there  was  not  the  least  surmise  of  any  danger  of 
losing  the  Legacy  from  the  circumstances  of  the  Defendant  (&). 

In  another  Case,  where  the  Testator  had  given  the  Plaintiff 
15,000/.  co  be  paid  at  twenty-one,  or  Marriage,  with  Interest 
in  the  mean  time,  but  if  she  died  before,  to  sink ;  the  Master  of 
the  Rolls  thought  the  Legacy  must  'be  appropriated ;  and  be 
decided  accordingly  (I).  It  must  be  observed,  however,  that  in 
cases  of  this  description  the  Court  will  not  interfere  to  secure 
the  Fund  upon  the  application  of  a  Person  who  does  not  show 
any  Title  (u). 

*Where  one  by  Will  gave  an  Annuity  out  of  his  per-  [*S22 
sonal  Estate,  and  a  Bill  of  this  kind  was  filed,  the  Master  of  the 
Rolls  observed,  "  since  the  Executor  has  by  his  Answer  sub- 
mitted it  to  the  Court,  whether  he  should  give  any  Security,  and 
appears  to  have  expressed  himself  in  words  threatening  to  de- 
feat the  Annuity,  let  the  Master  see  a  sufficient  part  of  the 
personal  Estate  set  apart,  and  assigned  to  a  Trustee,  in  trust,  to 
secure  the  Annuity  (a?)."  And  where  there  has  been  no  such 
submission  by  the  Answer,  or  any  threats,  the  Court  has  in  like 
manner  interfered  (y). 

Other  cases  where  Bills  of  this  description  have  been  held 
proper  are  also  to  be  found  in  the  Reports. 

Thus,  where  d.  was  entitled  to  the  use  of  Goods,  and  a  Li- 
brary for  Life,  with  Remainder  to  the  Plaintiff's  Wife,  who  died, 
the  Plaintiff  as  her  Administrator,  brought  a  Bill  of  this  descrip- 
tion to  have  the  Goods,  &c.  secured  to  him  after  the  death  of  «&, 
and  a  Decree  was  made  accordingly  (z\ . 

It  seems,  however,  according  tp  the  observation  of  Lord 
Thuriow,  that  the  cases  as  to  a  Tenant  for  life  giving  security 
for  the  Goods,  have  been  overruled,  and  the  Court  now  demands 
only  an  Inventory,  which,  he  observes,  is  more  equal  Justice,  and 
that  there  ought  to  be  danger  m  order  to  require  a  Security  (a). 

Originally  there  could  be  no  limitation  over  of  a  *Chat-  [*383 
tel,  and  a  gift  for  life  carried  die  whole  Interest.  Afterwards,  in 
a  Case  before  LordSomers  (6),  a  distinction  was  taken  between 

(r)   Green  against    Pteet,   1   Bro.  335,  6.  Rom  ▼.  Noble,  9  Verm  949. 

105,  and  see  Cary  ▼.  Askew,  1  Cos,  S.  C.  1  Cha.  Cm.  181. 

244 ;  but  tee  Palmer  t.  Mason,  1  Atk.  (*)    Bracken  and   Bcntley,  1    Ch. 

505.  Rep.  110.  8.  0.  h  Eq.  Caa.  Abr.  78. 

(#)   See  8.  C.  2d  toL  Dick.  Rep.  pi.  1. 

586*  («)  Foley  against  Burnet,  1  Bro.  C. 

(I)  Carey  against  Askew,  8  Bro-  C  C.  979.   Lecke  r.  Bennet,  1  Atk.  471. 

C.  56.  Bill  ▼.  Kynaston,  9  Atk.  89. 

(«)    Browne  against   Dndbridge,  2  (o)  Hyde  and  Parratt,  1  P«  Wins. 

Bro.  C.  C.  391.  p.  1 ;  and  to  that  effect  are  the  sob- 
is?)  Batten  t.  Earnity,  9  P.  Wms*  p.  sequent  eases,  1  P.  Wms.  p.  500,  and 

1 63.  651 ;  and  see  Randall  t.  Russell,  3  Me- 

£«)  8ee  Slanning  v.  Style,  3  P.  Wins.  rlr.  195. 
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the  list  and  the  Property*  which  hfes  since  been  adopted.  If; 
however,  there  is  a  specific  gift  far  life*  of  thing*  qut&  ipso  mm 
eoneumunter,  such  as  Corn  and  Hay,  it  operates  as  a  gift  of  the 
Property,  and  there  cannot  be  a  limitation  over  after  a  life 
Interest  in  such  articles.  If  included  in  a  residuary  Bequest  for 
Life,  they  must  then  be  sold,  and  the  Interest  enjoyed  by  the 
Tenant  for  Life  (c). 

Where  a  Bill  Qpia  Timet  was  filed  to  deliver  up'  an  Appren- 
tice's Bond  and  Indentures,  he  beiag  out  of  his  Time,  it  wan 
ordered,  that  the ,  Defendant  should  either  bring  his  Action 
within  a  Year,  or  deliver  up  the  Bond  and  Indentures  ;  for  if  it 
were  at  the  Master's  choice  to  stay  as  long  as  he  pleased,  he 
would  perhaps  stay  till  the  Apprentice's  Witnesses  were  dead  (d). 

So,  also,  the  Lord  Keeper  North  thought  that  if  Ji.  is*bound 
for  B.  and  has  a  counter  Boud  from  B.,  and  the  money  is  be- 
come -payable  on  the  original  Bond,  Equity  will  compel  B.  to 
pay,  although  j£  ienot  troubled  or  molested  for  the  Debt,  since  it 
is  unreasonable  that  a  Man  should  always  have  such  a  cloud 
hung  over  him  (e)  ;  and  in  Lee  v.  Rook  (/),  Sir  J.  Jekyll  says, 
"  If  I  borrow  money  on  Mortgage  of  my  estate  for  another,  I 
*224]  may  come  into  Equity  *(as  every  Surety  may  against  his 
Principal)  to  have  my  Estate  disencumbered  by  him." 

A  Bill  of  this  nature  lies  to  secure  the  property  of  a  deceased 
Debtor  from  being  misapplied  by  his  Executor  (g).  But  such 
Bill  must  be  filed  against  the  Executor  and  not  against  the  Debt- 
ore*  &c.  of  the  deceased,  unless  where  the  Executor  and  Debtors 
collude  (fc). 

If  the  Executor  is  insolvent,  on  a  Bill  filed,  praying  for  a  Re- 
ceiver, a  Receiver  will  be  appointed,  who  may  bring  Actions ; 
and  if  Persons  are  about  to  pay  Money  to  an  insolvent  Execu- 
tor, the  Court  will  restrain  him  from  receiving  it  (i). 

Pending  a  Litigation,  the  Property  is  often  in  danger  of  being 
lost  or  injured,  and  in  such  cases  a  Court  of  Equity  will  inter- 
pose to  preserve  it,  if  the  Powers  of  the  Court  in  which  the  liti- 
gation is  depending  are  insufficient  for  that  purpose.  Thus, 
during  a  suit  in  an  Ecclesiastical  Court  for  the  Administration 
of  the  effects  of  a  deceased  Person,  a  Court  of  Equity  will  en- 
tertain a  Bill  for  the  mere  preservation  of  the  Property  of  the 
deceased,  till  the  Litigation  is  determined,  although  the  Eccle- 
siastical Court,  by  granting  an  Administration  pendente  lite, 
might  provide  for  the  collection  of  the  effects  (k).     But  the 

(c)  Randall   t.    Bouell,    3   Merir.  Equity,  p.  48,  in  note. 

194, 5.  (A)  Elaulie  t.  Macanley,  3  Bra.  C. 

(rf)  1  Ch.  Cat.  70.  S.  C.  1  Eq.  Abr.  C  684. 

pi.  2.  (t)  Utterson  against  Mair,  4  Bra-  C. 

(e)  Ranelaugb  ▼.  Hayes,  1  Vern.  190.  C.  377. 

S.  C.  I  Eq.  Abr.  79.  (fc)  Redesd.  Tr.  Ft.  193.    King  and 

(/)  Mim.  318.  Kftig,  6  Ves.  178 ;  and  see  Edmund* 

(?)  8  Atk.  812.  1st  Vol.  of  Fonbl.  v.  Bird,  1  Ves.  &  Bea.  542. 
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Court  will  not  interfere  by  appointing  a  Receiver  upon  ike  mere 
ground  that  two  Wills  are  in  controversy  in  the  Spiritual  Court, 
and  *no  suggestion  that  the  Property  is  in  danger,  and  [*225 
cannot  be  secured  by  an  administration  pendente  lite  (I). 

XII.  Bills  for  the  delivery  up  of  Deeds,  or  for  securing  them;  or 

for  the  delivery  up  of  specific  Chattels. 

Bills  for  the  delivery  up  of  Deeds,  or  for  the  securing  of  them, 
are  classable  under  this  head.  The  Court,  however,  in  many 
cases,  will  not  order  Deeds  to  be  delivered  up,  unless  upon 
Terms  (in). 

Such  Bills  appear  to  have  been  entertained  so  early  as  in  the 
Reign  of  Edward  IV.  (»),  but  not,  it  seems,  where  detinue  would 
o)9  a  distinction  not  now  regarded, 
the  Title  to  the  possession  of  Deeds  and  Writings  which 
the  Plaintiff  prays  may  be  delivered  up,  depends  on  the  validity 
of  his  Title  to  the  Property  to  which  they  relate,  and  he  is  not 
in  possession  of  that  Property,  and  the  Evidence  of  his  Title  to 
it  is  in  his  own  power,  or  does  not  depend  on  the  production  of 
such  Deeds  or  writings,  he  must  establish  his  Title  to  the  Pro- 
perty at  Law  before  he  can  come  into  a  Court  of  Equity  for  de- 
livery of  the  Deeds  or  writings  (p). 

If  a  Man  hath  Issue  a  Daughter,  and  leaves  his  Wife  prive- 
tnsnt  ensient,  the  Wife  may  detain  the  Charters  against  the  Daugh- 
ter, from  the  possibility  that  the  child  the  Wife  is  pregnant  with, 
may  be  a  Son  (q). 

*Lord  TkurUne  seems  to  have  been  of  opinion  that  as  [*226 
a  general  rule,  it  could  not  be  maintained,  that  wherever  one 
Party  hath  an  Instrument  upon  which  he  cannot  maintain  an 
Action  at  Law,  he  will  be  decreed  in  Equity  to  give  it  up  (r)  ; 
nor  would  he,  where  a  Partnership  had  been  dissolved,  and  a 
note  afterwards  given  in  the  name  of  the  Partnership  by  the  De- 
fendant, order  the  Plaintiff's  name  to  be  erased  (*) ;  but  this  de- 
cision was  not  satisfactory  to  the  Bar  at  the  time ;  for  it  is  ob- 
servable, that  the  note  did  not  on  the  face  of  it  appear  to  be 
void,  but  only  from  collateral  circumstances  (t) :  and  in  Min- 
sham  and  Jordan,  cited  before  Lord  Thurlow  in  the  case  alluded 

V)    Richard*   ▼.    Chare,    IS    Ves.  relJ,  3  Madd.  Rep.  182- 

461.     Knight   ▼.    Doplessb,   1    Yes.  (q)  41  Edw.  311.    Grounds  and  Rn- 

3J4 ;    and   on  this  subject  —  t.  dSments,  p.  327. 

—  argued  on  demurrer,  13th  June  (r)  Sec  Hilton  r.  Barrow,  1  Vet* 

1818,  MS.  jnn.  284,  and  Ryan  against  Maemath, 

(«•)   Braky  t.   Holland,  5   Ves.  3  Bro.  C  C.  15  j  tee  also  Steadman 

918,  and  others  ?•  Frost,  3   Madd*  Rep. 

(»*)  See  S  Ba«r.  4. 41  B.  and  the  slat.  p.  1. 

3S  Hen.  S.  c.  38.  s.  9.  (•)  3  Bro.  C  C-  IS. 

(•)  S  Edw.  4. 41  B.  (0  Vid.  arg.  in  Jackman  r.  Mitchell, 

>  Rated.  Tr.  fl 43.  Ciow  ▼ •  Ty-  13  Ves- 585. 
OL.  I.— 82 
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to  (ft),  a  note  which  on  the  face  of  it  appeared  to  be  good,  was 
ordered  to  be  delivered  up.  It  has  been  held,  that  a  voluntary 
Deed  will  not  be  ordered  to  be  delivered  up  (x) ;  nor  is  there 
any  instance,  it  seems,  of  a  Decree  to  deliver  up  a  Bond  winch 
on  the  face  of  it  appears  to  be  void  (y),  and  which  by  pleading 
at  Law  may  be  shown  to  be  so  (z) . 

Lord  Eldon,  however  (differing,  as  he  confesses,  from  others)  (a), 
always  was  of  opinion  that  a  Court  of  Equity  has  the  Ju- 
risdiction, and  duty  to  order  a  void  Deed  to  be  delivered  op,  and 
*287]  placed  with  those  whose  *  Property  may  be  effected  by  it,  if 
it  remains  in  other  hands  (A).  And  in  a  very  recent  Case  his 
Lordship  says,  "  there  is  an  ancient  Jurisdiction  in  this  Court 
to  order  Bills,  Policies  of  Insurance,  and  Annuity  Deeds  to  be 
delivered  up  ;  and  it  is  a  wholesome  Jurisdiction  to  other  void 
Instruments  to  be  delivered  up,  upon  which  vexatious  demands 
might  afterwards  be  made  (c)." 

If  an  Instrument  ought  not  to  be  used,  it  is  against  conscience 
for  a  Party  to  retain  it,  as  he  could  only  do  so  for  some  sinister 
purpose  ;  and  in  the  case  of  a  negotiable  Instrument,  it  may  be 
used  for  a  fraudulent  purpose  to  the  injury  of  a  third  Person  (<f)„ 

Where  one  of  three  Partners,  in  Payment  of  his  separate 
Debt,  had  drawn  a  Bill  in  the  Partnership  Firm,  the  Bill  was  at 
the  Suit  of  the  Partners  ordered  to  be  delivered  up  (e) . 

Where  the  Legislature  declares  certain  Deeds  and  Instruments 
to  be  void,  as  the  Annuity  Act  (/)  does,  there  is  inherent  in  the 
Court  of  Chancery  a  Jurisdiction  to  oider  them  to  be  delivered 
up  (g)  ;  but  this  is  always,  on  terms  (h) ;  viz.  an  account  of 
the  consideration  of  the  Annuity,  with  Interest,  and  Costs 
*M8]  *and  of  all  the  Annual  Payments  ;  the  balance  on  either 
side  to  be  paid,  and  the  Securities  delivered  up,  and  a  re-convey- 
ance (t). 

(«)  3  Bro.  C.  C.  19.  edit. 

(*)  Cotman  v.  Barrel,  1  Ves.  50.  S.        (e)  Newman  v.  Milner,  3  Ves.  jun. 

C.  3  Bro.  IS.    Oxley  v.  Lee,  1  Atk.  483. 

634ias»a>seeI)oeandRoutledge,Gowp.        (/)  18  Geo.  3.  c.  36.  This  art  U  now 

705*  repealed,  and  other  provisions  substituted 

(•)   Jackman  v.  Mitchell,  13  Vet.  by  the  53  Geo.  3.  c.  141. 
585.  (g)  Underbill  v.  Horwood,  10  Tee. 

(*)  Franco  t.  Bolton,  5  Vet.  368;  918.    I  believe  Byne  t.  Vivian,  5  Fee* 

hot  eee  what  Lord  Eldon  observed  of  604,  was  the  first  case.    This  was  foU 

that  case  in  Bromley  t.  Holland,  7  Ves,  lowed  by  Byne  v.  Potter,  Ibid.  60S. 

IS.  Bromley  t.  Holland,  Ibid.  610.  reversed 

(•)  For  instance,  in  Mason  ▼.  Gardi-  on  appeal,  7  Ves.  3.  S.  C.  Coop.  Rep. 

ner,  4  Bro.  436,  the  Chancellor  said  p.  9.    Hoffman  and  Cooke,  5  Ves*  633. 

41  the  Defendant  had  a  right  to  keep  Duff  t.  Atkinson,  8  Ves.  577 ;  and  see 

a  security  (void  on  account  of  usury,)  Philips  and  Crawfurd,  9  Ves.  914.  S.  G. 

whether  it  is  available  or  not,  if  he  13  Ves.  475 ;  and  what  is  said  io  Low 

thinks  fit"  t.  Barchard,  8  Ves.  135. 

(*)  The  Mayor,  &c.  of  Colchester  v.        (h)  See  the  decree  is  Bromley  and 

Lawton,  1  Ves.  &  Bea.  944.    Hayward  Holland,  which  seems  to  have  been  very 

v.  Disjsdale.  17  Ves.  113.  carefully  drawn  up,  7  Vee.  39. 

(c)  Bromley  v.  Holland,  Coop.  39.  (<)  Holbrook  v.  Sharper,  19  Vet*  131 . 

(d)  Rsdeid.  Tr.  PI.  104.  n.  (c)  3d  Byne  v.  Vivian,  5  Ves.  604- 
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So,  where  a  deed  is  void  on  grounds  of  public  pokey,  as  where 
a  Bond  is  given  in  consideration  of  future  cohabitation  (&),  it  will 
be  ordered  to  be  delivered  up,  though  the  Plaintiff  be  partieepe 
crimen**,  as  he  is  also  in  the  case  of  a  Marriage- Brokage  Bond  (J), 
And  so,  where  a  Bond  was  given  to  secure  to  one  Creditor  the 
deficiency  of  a  composition,  and  was  not  communicated  to  the 
other  Creditors  (m) ;  and  where  a  bond  was  given  to  procure 
an  office  contrary  to  Law  n)  they  were  decreed  to  be  delivered 
up,  though  in  the  latter  instance,  to  a  person  who  was  particepi 

Bills  will  lie  to  have  promissory  Notes,  or  Policies  of  Insurance 
delivered  up  in  cases  where  a  vexations  we  may  be  made  of 
them  (p) ;  but  the  Court  will  not  order  a  Power  of  Attorney, 
which  is  revocable,  to  be  delivered  up  (9). 

A  Bill  li«s  for  the  delivery  up  of  Deeds  unjustly  detained ;  for 
in  an  action  of  Trover  damages  only  can  be  obtained  for  the 
detention  of  the  Deed,  but  not  the  deeds  themselves  (r). 

If  a  Conveyance  is  made  of  an  Estate  with  a  power  *of  [*229 
Revocation,  and  it  is  afterwards  revoked,  a  Bill  lies  to  have  the 
Conveyance  delivered  up  (*). 

So,  if  one  settle*  Land  upon  his  Daughter  in  Tail,  and  takes  a 
Bond  from  her  not  to  commit  waste  (I),  or  not  to  .suffer  a  Re* 
oovery  (u),  the  Bond  will  be  brdered  to  be  delivered  up. 

Where,  to  a  Bill  to  have  Deeds  delivered  up,  the  Defendant 
stated  himself  to  be  a  Trustee  for  Mortgagees,  but  did  not  name 
them,  be  was  decreed  to  deliver  up  the  Deeds  and  pay  Costs  (x). 
t  Such  a  Bill  will  not  lie  to  have  a  Presentation  to  a  Living  upon 
the  next  Avoidance,  delivered  up  on  account  of  gross  miscon- 
duct Jn  obtaining  it  (y). 

In  case  of  the  Bankruptcy  of  a  Person  possessing  Deeds, 
they  will  not  be  ordered  to  be  delivered  up  on  Petition,  but  a  Bill 
must  be  filed  (z). 

In  some  cases,  it  seems,  a  Will  may  be  applied  for  to  be  de- 
livered up,  as  an  Instrument  that  ought  not  to  vex  the  Plaintiff's 
Title ;  but  if  it  contain  in  it  any  thing  that  has  validity  it  ought 
not  to  be  delivered  up  (a). 


(ft)  Giit  t.  Mathiat,  5  Vet.  98.  (*)  GUb.  Bq.  p.  1* 

(I)  Lord  St.  John  ?•  Lady  St  John,  (t)  Jervia  t.  Braton,  8  Vera.  851. 

11  Vet.  336,  6 ;  and  Shirley  and  Far-  (11)    Tutton    ▼     Molkneux,  Moore, 

tan  there  mentioned.  809,  approTed  3  Vara-  851 ;  but  aaa 

(m)  Jackman  v.  Mitchell,  13  Vee.  Freeman  t.  Freeman,  8  Vera.  833.  S. 

581 ;  and  see  Battabrook  v.  Scott,  3  C.  Free  Ch.  88. 

Vet.  456.  (*)  Earl  of  Scarborough  ▼•  Parker,  1 

(n)  5  5c  6  Edw.  6.  Vet.  Jan.  867. 

(•)  Law  ▼.  Law,  For.  140.  S«  C.  (a)  Macnamara   r.   —   5  Vet. 

MS.  884. 

(p)  Bromley  t.  Holland,  7  Vet.  81 ;  (*)   E*  parte  Poole,  1  Vat.  Jan. 

and  eee  Jerri,  and  White,  7  Vet.  414.  160. 

Kemp  t.  Prior,  Ibid.  849.  (a)  Pembarton  ?.  Pembertoo,  13  Vet. 

(f  1  7  Vat.  88.  898.  contra  Jonet  ▼.  Froet,  S  Mtdd. 

(r)  Jackson  T.Botier,  8  Atk*  306.  Rep.  9. 
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There  are  many  cases  where  an  agreement  for  the  sale  of 
Lands  has  been  ordered  to  be  delivered  up  (b) ;  and  in  which 
the  Court  has  resolved,  that  though  it  will  not  specifically  per- 
form an  agreement,  yet,  where  the  conscience  of  the  Party  is 
*230]  not  affected,  it  will  not  *stand  neuter,  but  order  the  Con- 
tract to  be  delivered  up,  to  prevent  proceedings  at  Law  (e). 

Contracts  for  the  purchase  of  Estates  have  been  ordered  to 
be  delivered  up  after  the  death  of  a  Purchaser,  and  a  Suit  in- 
stituted for  an  account  of  Assets  (d). 

Where  Persons  have  bad  successive  interests  in  Real,  or  Per- 
sonal  Property,  Deeds  have,  on  a  Bill  for  that  purpose,  been  or- 
dered to  be  deposited  in  Court  (e)  ;  and  there  are  a  great  many 
cases  where  a  Remainder-man  in  Tail,  or  a  Reversioner  in  Fee, 
has  been  held  entitled  to  have  the  Title  Deeds  secured  for  his 
benefit,  though  an  estate  for  Life  was  standing  out  (/).  If  the 
Deeds  have  got  into  other  hands,  and  the  Tenant  for  Life  is 
satisfied,  and  does  not  interest  himself  about  them,  a  Remainder- 
man, it  seems,  may  apply  to  have  them  delivered  up  (g).  But 
in  general  the  Title  Deeds  remain  with  the  Tenant  tor  Life  (A), 
who  is  by  Law  entitled  to  detain  them  (t)  ;  and  it  has  been  de- 
termined that  such  relief  will  not  be  given  against  a  Father,  Te- 
nant for  Life,  in  favour  of  his  Son,  Tenant  in  Tail  (Ik).  A  Te- 
nant for  Life  of  an  Advowson  has  a  right  to  the  possession  of 
♦231]  the  Title  Deeds  (I).  The  *cases  in  which  Courts  of 
Equity  have  interfered  are  where  the  Remainder-man  has  been 
a  stranger  to  the  Tenant  for  Life,  and  not  where  he  is  a  Tenant 
for  Life  under  a  Settlement  made  by  a  Grandfather,  with  Re- 
mainder to  the  Son  in  Tail  only,  Remainder  to  the  Grandfather ; 
but  in  such  case,  if  there  were  evidence  that  the  Father  was  de- 
stroying the  Deeds  in  order  to  better  and  enlarge  his  Estate,  the 
Court  would  take  the  Custody  of  the  Deeds  (m). 

All  Persons  concerned  in  the  Title  Deeds  ought  in  these  cases 
to  be  made  Parties  (n) . 

It  seems  that  a  Bill  will  not  lie  by  a  Purchaser  from  a  Contin- 
gent Remainder-man  for  the  inspection  of  Title  Deeds  in  the 
hands  of  a  Tenant  for  Life  (o). 


(6)   See  Willan  v.  Willan,  16  Ves.  Lefr.  283;  and  see  Ford  r.  *V«.H^9 

83.  1  Ves.  jun.  76,  &  8  Yea.  320.  *  Dick. 

(c)  Mortlock  v.  Buller,  10  Ves.  308.  650. 

S.  C.  MS. ;  see  also  16  Ves.  83.    Ban-  (t)  Banbury  t.  Briscoe,  2  Cha.  Cas. 

bury  ▼•  Briscoe,  2  Cba.  Cas.  42.  42.   Webb  ▼•  Lord  Lymington,  1  Eden's 

(d)  Mackreth  v.  Marlar,  2  P.  Wms.  Rep.  4. 

68,  in  note  1.  (k)  Lord  Lemptter  against  Lord  Pom- 

(e)  See  a  case  of  that  kind,  Hodge-  fret,  Arobl.  154. 

son  r.  Bussey,  2  Atk.  89.  (/)  Roberts  t.  Roberts,  3d  Feb.  1818; 

(/)  Ivie  y.  Ivie,  1  Atk.  430.    Smith  before  V.  C.  Leach. 

v.  Cooke,   3  Atk.    382.      Reeyes   t.  (m)    Pyncent   y.   Pyncent,    S  Atk. 

ReeTts,  2  Mod.  132 ;  and  see  Ford  r.  571. 

Peering,  1  Yes.  jun.  78. 2  P.  Wms.  477 ;  (n)  Ibid. 

8  Yes.  320.  (o)  Noel  r.  Ward,  1  Madd-  Hto. 

(?)  1  Yes.  Jun.  78.  322* 

{h)  Bowles  r.  Steward,  l  Sch.  & 
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A  Jointress  will  not  be  compelled  to  bring  her  Jointure  Deed 
into  Court,  or  before  a  Master,  unless  the  Party  requiring  it, 
will  confirm  her  Jointure  ;  bat  the  Court  will  direct  her  to  de- 
Brer  in  a  Schedule  of  the  Deeds,  and  will  at  its  discretion  order 
what  shall,  or  shall  not,  be  produced  (p).  If  a  Bill  be  filed 
against  her  to  have  deeds  delivered  up,  without  an  offer  to  con- 
firm her  Jointure,  she  may  plead  the  Settlement  in  bar  (a). 

A  Court  of  Equity,  without  any  cause  in  Court,  has,  from  its 
general  jurisdiction  over  a  Solicitor,  ordered  Deeds  in  his  hands, 
for  the  purpose  of  suffering  a  Recovery,  to  be  delivered  up  (r). 
A  Court  of  Law  *has,  in  a  summary  manner,  at  the  in-  [*£SS 
stance  of  the  Lord,  taken  Deeds  relating  to  a  Manor,  and  the 
Court  Rolls,  out  of  the  hands  of  a  Steward,  who  is  an  Attorney 
of  the  court  (*) ;  but  such  Court  will  not  order  an  Attorney, 
to  deliver  up  a  Deed  which  he  holds  as  Party  and  Trustee ;  it 
having  no  authority  to  interfere  in  the  case  of  a  Trust  (t). 

With  respect  to  the  delivering  up  of  specific  Chattels,  it  has 
been  holden,  that  such  a  Bill  will  iir,  in  some  cases,  for  the  de- 
livery of  a  specific  chattel  to  which  the  Plaintiff  is  entitled  (ti)  ; 
Heir  Loom,  for  instance  (x)  ;  and  where  the  object  of  the  suit 
is  not  capable  of  a  compensation  in  damages  (v)  ;  as  in  the  case 
of  the  Pusey  Horn  (z)  ;  and  of  an  old  silver  Altar  Piece  (a)  ;  a 
Silver  Tobacco  Box  belonging  to  a  club  (6);  a  Cherry-stone 
finely  engraved ;  an  extraordinary  piece  of  wrought  plate  (c), 
and  cases  of  a  similar  description  (d) . 

In  Trover,  the  value  only  of  the  chattel  is  recoverable  (e)  ;  in 
Detinue,  the  Judgment  is  for  the  chattel,  or  the  value  (/) ;  and 
it  is  the  imperfection  of  the  Law  in  such  Actions,  that  seems  to 
be  the  'ground  oi  the  Jurisdiction  in  Chancery,  for  the  [*833 
specific  delivery  of  the  thing  itself  (g). 

XIII.  Bills  Jor  Apportionment  or  Contribution. 
With  regard  to  Apportionments,  the  stat.  11  Geo.  2.  c  19, 

(p)  Petre  t.  Fetre,  3  Atk.  511.   Pyn-  Ves.  and  Bea.  16. 

cent  t.  Pyncent,  3  Atk*  571  j  and  see  (y)  See  Fells  ▼.  Bead,  3  Ves.  71. 

Ford  ▼.  Peering,  1  Ves.  jun.  76.    Sen-  («)  Pusey  v.  Posey,  1  Vera*  873* 

house  ▼.  Earl,  3  Ves.  450.  (o)  See  Duke  of  Somerset  ▼.  Cook- 

(«)   Chamberlain  t.  Knapp,  1  Atk.  son,  3  P.  Wins.  389. 

59,  (6)  Fells  ?1  Read,  3  Vet.  71. 

(r)  Ex  parte  Earl  of  Uxbridge,  6  (c)  Pearne  ▼•  Lisle,  Antbl.  77. 

Ves,  425;   and  see  Strong  t.  Howe,  (d)   See  Lloyd  t.  Loaring,  6  Ves. 

1  Str.  641.    S  Mod.  339 ;  and  see  on  773 ;  and  Lowther  v.  Lowther,  13  Ves. 

this  subject  ex   parte  Smith,  5  Ves.  95. 

706.  (e)  3  Black.  Com.  153.    See  Scott 

(*)  Ex  parte  John  Grubb,  5  Taunt,  t.  Jones,  4  i*aunt  865.  when  it  was 

SOS ;  and  see  Hughes  v.  Maire,  3  T.  held  that  Trorer  lies  for  an  unstamped 

B.  375.  Agreement,  if  it  can,  upon  payment  of 

(I)    Pearson  r.   Sutton,   5   Taunt,  a  penalty  and  stamp-duty,  be  stamped 


and  rendered  available. 
(«)  See  Natbrown  v.  Thornton,  10        (/)  Co.    Entr.    tit.   "Detinue."  3 
Vet.  163.  S.  C.  MS.  Black.  Com.  159.    Co.  Litt.  986. 

<x)  Earl  of  Macclesfield  t.  Davis,  3       (g)  Yid*  WeJlwyn  t.  Lee,  9  Ves.  33. 
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apportion*  Rent  between  the  Repreeentntives  of  a  deceased  Te- 
nant for  Uft,  and  the  Person  succeeding  in  Remainder ;  and 
this  statute  has  been  extended  by  Equity  to  the  case  of  Tenant 
m  TaU  (A).  And  Lord  Hardwicke  thought  the  Act  extended  to 
a  Tenancy  for  ninety-nine  years,  determinable  on  Lives— to  a 
Tenant  in  Tail  after  possibility  of  Issue  extinct ;  and  to  an  Es- 
tate-Tail in  a  Woman,  ex  provisione  strt  («). 

A  Composition  for  Tithes  is  not  within  the  Act;  and  where 
it  was  received  after  the  death  of  the  Incumbent,  by  the  Suc- 
cessor, the  same  was,  on  a  Bill  filed  for  that  purpose,  apportioned 
with  reference  to  the  respective  periods  of  enjoyment  (k). 

Actions  between  Partners,  to  enforce  a  Contribution,  are  said 
to  have  been  frequent  of  late,  but  formerly  that  was  always  ef- 
fected by  a  Bill  in  Equity ;  and  a  Bill,  it  seems,  for  that  purpose, 
may  still  be  brought  (I).  (1) 

One  Surety  may  compel  another  in  Equity  (and  this  though  he 
*£S4]  be  but  a  supplemental  Surety)  (m),  to  *eontribuU  towards 
payment  of  a  debt  for  which  they  were  jointly  bound  (n) ;  for 
though  the  Principal  is  to  discharge  all  the  obligations  of  all  the 
Sureties  (©),  yet  they  stand  with  regard  to  each  other  in  a  rela- 
tion which  gives  rise  to  this  right,  among  others,  that  if  one  pays 
more  than  his  proportion,  there  shall  be  a  Contiibutionfor  a  pro- 
portion of  the  excess  beyond  the  proportion  which  in  all  events 
he  is  to  pay  (p) ;  and  this  doctrine  may  be  found  among  the  ear- 
liest decisions  in  Equity  (9) ;  but  Where  any  act  has  been  done 
by  the  obligee,  that  may  injure  the  Surety,  the  Court  readily  lays 
hold  of  it  in  his  favour  (r),  and  will  in  such  case,  if  called  upon, 
decree  a  perpetual  Injunction,  to  restrain  the  holder  of  the  se- 
curity from  suing  upon  it  (*).  If,  therefore,  the  holder  of  the  se- 
curity, without  the  consent  of  the  Surety,  by  positive  contract 
between  the  Creditor  and  the  Principal,  (not  where  the  creditor 

(a)  Paget  v.  Lee,  AmbL  196.  S.  G.  Maekwortb,  Bunb.  13S.  Collins  Griffith., 

M8. ;   see  Vernon  t.  Vernon,  3  Bro.  2  P.  Wins-  314. 
C.  C.  659.  Hawkins  t.  Kelly,  S  Ves.        (0)  See  on  this  bead  Tynt  y.  Tynt, 

306.  9  P.  Wins.  641. 

({)  Paget  v.  Lee,  MS.  (p)  Ex  parte  Giffbrd,  6  Ves.  808. 

(k)  Aynsley  v.  Wordsworth,  9  Ves.        (?)  Lawson  v.  Wright,  1  Cox,  976. 

fc  Be*.  334.   The  doctrine  in  Williams  Bee  Fleetwood  v.  Charnoek,  before  Lord 

t.  Powell,  10  East  269,  was  in  this  case  Coventry,  Nels.  10. 
disapproved.  (r)  Law  v.  East  India  Company,   4 

(I)  Wright  ▼.  Hooter,  5  Ves.  792.  Ves.  833. 

(n)  Cook's  case,  2  Freem.  97.  (s )  Nisblt  against  Smith,  S  Bro.  C. 

(n)  Toth.  14.  1  Ch.  Rep.  34-  1  Eq.  C.  383. 
Cs>  Abr*  114.  case  9 ;  and  see  Lloyd  v. 

(1)  The  representative  of  a  deceased  partner  who  has  paid  the  whole  of  a  put* 
nerahip  debt,  will  not  be  placed  in  the  condition  of  the  creditor,  in  order  to  a  cent* 
tribotion  from  the  survivor:  But,  if  the  surviving  partner  alleges,  that  a  balance 
was  due  to  him  from  his  deceased  co-partner,  equal  to  the  sum  he  had  been 
obliged  to  pay,  an  account  must  be  taken,  before  he  can  claim  the  aid  of  euanoeiy 
to  enforce  ajcontributfon.    SelU  v.  HubbcWa  Mmr*,  2  Johns.  Ch.  Rep.  397. 
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ia  merely  inactive,)  ghes  tint*  (f),  accepts  a  composition,  or  du- 
charges  the  Estate  of  the  Principal,  the  Surety  will  stand  exone- 
rated (*);(!)  for  if  a  #demand  could  be  made  on  the  [*235 
Surety,  he  might  enforce  a  payment  from  the  Principal  contrary 
to  the  Agreement  (x) ;  but  the  discharge  of  one  Surety  does  not 
discharge  a  Co-surety  (y). 

The  Surety  is  held  to  be  discharged  for  this  reason  also,  be- 
cause the  Creditor,  by  so  giving  time  to  the  Principal,  has  put  it 
out  of  the  power  of  tbe  Surety  to  consider  whether  he  will  hare 
recourse  to  his  remedy  against  the  Principal  or  not ;  and  because 
he  in  fact  cannot  have  the  same  remedy  against  the  Principal  as 
he  would  hare  had  under  the  original  contract  (r).  A  Surety 
is  entitled  to  every  remedy  which  the  creditor  has  against  the 
principal  Debtor  ;  to  enforce  every  security,  and  all  means  of 
payment ;  to  stand  in  the  place  of  the  Creditor,  not  only  through 
the  medium  of  contract,  but  even  by  means  of  securities  entered 
into  without  the  knowledge  of  the  Surety  ;  having  a  right  to  have 
the  securities  transferred  to  him,  though  there  was  no  stipula- 
tion for  it;  and  to  avail  himself  of  all  these  securities  against 
the  Debtor  (a).  (2) 

Giving  Time  to  the  Principal,  the  Grantee  of  an  Annuity,  has 
been  he\d  to  exonerate  the  Surety  from  past,  as  well  as  roture» 
arrears  (b). 

Tbe  (ioclrine  as  to  Contribution  among  Suretus  is  not  founded 
on  contract,  but  is  the  result  of  general  Equity,  on  the  ground 
of  equality  of  burthen  and  *benefit,  (3)     Therefore,  if  [*336 
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t)   Samuel  t.  Howartb,  3    Merir.  («)  Ex  parte  Smith,  3  Bra-  CCl. 

1 .  9  Edw.  4.  p.  41.    Skip  t.  Hoey,  S  Ex  parte  Gifford,  6  Yes.  807.    Reef  r. 

Atk.  SI.    Richard  Burke's  ewe,  men-  Berrington,  9  Yet.  Jan.  643, 4.    Wright 

tioned  in  ex  parte  Gilford,  6  Yet.  809,  r.  Simpson,  6  Yea.  734.    Law  ▼.  Bast 

note  a.  and  in  English  ?.  Darby,  9  Bos.  India  Company,  4  Yea.  894.    Boultbee 

and  Full-  69.  and  in  18  Yea.  94.    Bees  t.  Stubbs,  18  Yea.  90. 

t.  Berrington,  9  Yea.  jnn.  540.    Niabit  (x)  English  ▼.  Darby,  9  Boa.  fc  Poll, 

acaiaat  Smith,  9  Bra.  C.  C.  679.  Laches  69. 

or  obligees,  in   not  calling  upon  the  iy)  Ex  parte  Gifford,  6  Yea.  805. 

nrmcajeJ  so  soon  as  they  might  hare  (z)  8amuel  v/  Uowarth,  3  Merir. 

done,  if  the  accounts  had  been  properly  978. 

examined  from  time  to  time,  is  no  estop-  («)  Cray  thorne  v.  Steinborae,  14  Yea* 

pel  at  Law,  whatever  remedy  there  may  169* 

be  m  Equity.    Trent  Navigation  Com*  (6)  Eyre  ? •  Bartrop,  3  Madd*  Rep. 

pany  ▼.  Hariey,  10  East  40.  991. 

(1)  Vide  King  ▼.  Baldwin,  9  Johns.  Ch.  Rep.  554. 

(9)  Yide  Stevens  ▼.  Cooper,  1  Johns.  Ch-  Rep.  495.  Chte$ibarfm*h  t.  MUbrd,  I 
Johns.  Ch.  Rep.  409.  King  t.  Baldwin,  9  Johns.  Ch.  Rep.  554.  Heps*  t.  Wmrd, 
4  Johns.  Ch.  Rep.  193. 

(3)  The  principle  asserted  in  the  text,  is  applicable  in  other  cases,  as  well  as  in 
the  case  of  a  surety :  As  where  land  is  charged  with  a  burden,  each  part  ought  to 
bear  no  more  than  its  just  proportion  of  tbe  charge ;  and  canity  will  subject  each 
party  to  a  just  contribution :  Thus  where  six  separate  lots  of  land  were  mortgaged, 
and  the  mortgagee,  afterwards,  released  four  of  them  from  the  lion,  leering  the 
original  debt  charged  on  the  remaining  two ;  it  was  held,  that  the  two  Iota  were 
cajargeable  with  a  rateable  proportion  only  of  the  original  debt,  and  interest,  ac- 
cording to  the  relatire  value  of  the  six  lots,  at  the  date  of  the  mortgage.   Bfcvcnt 
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three  Sureties  are  bound  by  different  Instruments,  bat  for  the  same 
Principal,  and  the  same  engagement,  they  must  contribute  (c). 

Where  a  Bill  is  filed  by  a  Surety  against  his  Co-surety  and 
the  Principal,  for  a  Contribution  from  the  Co-surety  in  respect 
of  money  actually  paid  by  the  Plaintiff  for  the  Principal,  it  is 
not  necessary  to  prove  the  insolvency  of  the  Principal,  but  it 
would  be  otherwise,  if  the  Principal  is  not  a  party  to  the.  suit  (d). 

If  A.  is  bound  for  B.  and  has  a  counter  Bond,  B.  may  be 
compelled  in  Equity  to  pay  the  debt,  though  A.  is  not  sued ;  and 
upon  a  Covenant  to  save  harmless,  a  Bill  may  in  like  manner 
be  filed  by  die  Covenantee  (e). 

If  Sureties,  Co-obligors  in  Bonds,  call  upon  the  Creditor  to 
sue,  which  he  forbears  to  do,  it  seems  the  loss  would  fall  upon 
the  Creditor  (/)  (1). 

If  a  Surety,  a  Co-Obligor  in  a  Bond,  pays  the  Bond,  he  be- 
comes, it  seems,  a  Speciality  Creditor  of  the  Principal  (g).  So, 
if  a  Bond  be  given  to  a  Creditor,  in  which  one  joins  as  a  Surety, 
and  the  Principal  also  gives  a  Mortgage  to  the  Creditor,  and  the 
Surety  pays  the  Bond,  he  is  entitled  to  the  benefit  of  the  Mort- 
gage i*)- 

(e)  Deering  ▼.   Earl   of   Winchel-  1810,  mentioned,  nig  o.  in  Robinson  v. 

sen,  1  Cos,  318.  S.  C.  8  Bos.  &  Pall.  Wilson,  3  Madd.  Rep.  437.    The  appeal 

870.  in  that  case  was  not  prosecuted,  the 

}d)  Lawson  ▼.  Wright,  1  Cos,  877.  party,  by  a  rise  in  the  price  of  Stocks, 

«)  See   diet.  Ranelaogh   ▼.  Bays,  being  paid.    See  also  Gayner  ?.  Royner, 

1  Tern.    190.  Redesd.  Tr.  PI.    180;  determined  by  Sir  Thomas  Sewell,  there 

and  NisUt  v.  Smith,  8  Bro.  C.  G.  mentioned. 

588.  (A)  Plumbe  v.  Sanday,  Not.  1818, 

(/)  Ex  parte  Mure,  8  Cox,  p.  74.  MS.  before  the  Vice  Chancellor ;   and 

ig)  Hotham  ▼.  Stone,  at  the  Rolls,  see  14  Yes.  168. 

v.  Cooper,  1  Johns*  Ch.  Rep.  485.  The  same  principle  is  recognised  in  Ckeestibo- 
resmh  r.  Milord,  1  Johns.  Cb.  Rep.  409. 

And  so,  where  there  was  an  old  party-wall  between  two  adjoining  proprietors  of 
booses,  and  one  of  them  being  desirous  to  build  a  new  house  on  his  lot,  pulled 
down  the  old  house,  and  with  it,  the  party  wall,  which  was  ruinous,  and  rebuilt 
it  with  his  new  house,  held  that  the  owner  of  the  adjoining  lot  was  bound  to  con- 
tribute rateably  towards  the  cost  of  the  new  party-wall.  But  he  is  not  bound  to 
contribute  towards  any  extra  expense  of  the  new  wall ;  that  is,  if  it  be  built  higher 
than  the  old  one,  or  of  more  costly  materials,  or  of  materials  of  a  different  nature. 
CmnabM  ▼.  Jtfssisr,  4  Johns.  Ch.  Rep.  334. 

(1)  Vide  King  ▼.  Baldwin,  on  appeal,  17  Johns.  Rep.  384.  But  the  mere  ne- 
glect of  the  creditor  to  call  on  the  principal  for  payment,  will  not  discheife  the 
surety.  S.  C.  8  Johns.  Cb.  Rep.  554.  And  if  a  creditor  does  an  act  injonoua  to 
the  surety,  or  omits  to  do  any  thing,  when  required  by  the  surety,  the  neglect  of 
which  would  prove  injurious,  the  surety  will  be  discharged,  and  may  set  up  such 
matter  as  a  defence  in  a  suit  against  him,  at  law.  lb.  A  surety,  after  tbe  debt  has 
become  due,  may  resort  to  chancery  to  compel  the  creditor  to  collect  his  debt  of 
the  principal.  S.  0.  8  Johns.  Ch.  Rep.  554.  and  17  Johns.  Rep.  3S4.  And  espe- 
cially, on  indemnifying  the  creditor  for  the  risk,  delay  and  expenses.  Hayes  t. 
IFord,  4  Johns.  Ch.  Rep.  183*  But  quere,  whether  the  creditor  can  be  compelled, 
in  the  first  instance,  to  exhaust  all  his  remedies  against  the  principal,  before  he 
can  resort  to  the  surety  ?  lb*  By  the  civil  law,  which  in  this  instance,  seems  to 
have  been  adopted  by  the  chancellor  of  die  state  of  .New- Fort,  a  surety  cannot 
sue  the  principal  for  his  indemnity  or  discharge,  before  the  debt  becomes  due  ; 
but,  in  some  cases,  he  may  do  so  afterwards,  even  though  he  has  not  himself  paid 
the  debt.    Campbell  ▼.  JhTecsme,  4  Johns.  Ch*  Rep.  538. 
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♦Contribution  has  been  decreed  between  the  joint  and  [*2S7 
separate  Estates  of  a  Bankrupt ;  the  former  ha?ing  paid  beyond 
its  proportion  a  debt  to  the  Crown,  under  an  Extent,  the  Bank- 
rupts being  jointly  and  separately  bound  (i). 

Contribution  has  also  been  enforced  among  Assignees  in  Bank- 
ruptcy, to  reimburse  a  Payment  by  one,  under  an  order,  for  a 
Loss,  occasioned  by  their  joint  Act  (k). 

Where  entire  damages  are  recovered  against  several  Defend- 
ants guilty  of  a  Tort,  a  Court  of  Justice  will  not  interfere  to  en- 
force Contribution  among  the  wrong-doers:  (1)  but  the  non- 
performance of  a  civil  obligation  is  not  considered  as  a  Tort  (7). 

If  a  Ship  be  pledged  abroad  by  the  Master  for  Expenses,  as 
it  may  be,  the  part-owners  are  liable  and  compellable  to  contri- 
bute (m). 

So,  where  goods  are  thrown  overboard  for  the  safety  of  a 
Ship,  a  right  to  Contribution  arises ;  and  in  Cases  of  dispute  the 
Contribution  may  be  recovered,  either  by  a  suit  in  Equity,  or  an 
Action  at  Law  (n). 

On  the  same  principle,  if  a  Rent-charge  is  granted  by  A.  out 
of  all  his  Lands,  and  he  afterwards  sells  the  Lands  by  Parcels 
to  divers  persons,  the  Grantee  of  the  Rent  may  be  restrained 
from  levying  the  whole  Rent  upon  one  of  the  Purchasers  (o). 

Where  A.  being  seised  of  Lands  in  Fee  granted  a  *Rent-  [*238 
charge  issuing  thereout,  and  afterwards  devised  the  Lands  to  B. 
for  Life,  with  Remainder  to  C.  in  fee,  and  died,  it  was  held  that 
such  a  Bill  was  proper,  to  compel  B.  to  pay  the  arrears,  for 
fear  all  should  fall  on  C.  the  Reversioner;  although  it  was  urged 
that  this  was  a  remote  possibility  (p). 

It  is  a  Rule,  that  a  Tenant  for  Life  shall,  out  of  the  rents 
and  Profits  of  the  Estate,  keep  down  the  Interest  of  Encum- 
brances upon  the  same ;  but  that  Portions,  or  the  Principal 
Moaej  due  upon  any  encumbrance,  shall  be  borne  by  the  whole 
Estate.  (9). 

If,  therefore,  there  be  Tenant  for  Life  in  possession  of  an 

(i)    Rogers   ▼.   Mackensie,  4  Ves.  Price  v.  Noble,  4  Taunt.  S3.     Deer- 

753.    Kees  ?.  Berringtan,  S  Ves-  jun.  ing  v.    Earl    of  Winchclsea,   1    Cos, 

548.  380. 

(a)   Lingard   ▼.   Bromley,   18   Ves.  (o)  Cary  3  S.  C.  t  Eq.  Cas.  Abr. 

1M-  33. 

(!)  Ibid.  p.  U6, 117.  (p)    Hayes  t.   Hayes,    1   Ch.  Cas. 

(m)  Samsun  ▼.  Bragington,  1  Ves.  283.  S.  C.  1  vol.  Eq.  Cas.  Abr.  p.  76. 
443.  pi.  4. 

(«)  Abbott  on  Shipping,  373.    Hal-        (?)  Saville  r.  Saville,  2  Atk.  463.  S. 
let*  ▼.  Boosfleld,  IS  Ves.  187.    Shep-    C.  Select  Cqs.  32. 
b«ri  r.  Wright,  Sho.  Pari.  Cas.   18. 


(1)  Equity  will  not  interpose  to  compel  a  contribution  between  Jort-/eaiors,  es- 
pecially, where  they  do  not  stand  in  equal  equity.  Contribution  is  allowable  only 
between  defendants  standing  in  aqiudi  jure;  and  in  this  respect,  it  seems,  that  the 
rule  at  law,  and  in  equity,  is  the  same.    Peek  v.  Ellis,  %  Johns.  Ch.  Rep.  131. 

Vol.  I.— 28 
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Estate  subject  to  a  mortgage,  and  he  omits  to  keep  down  the  In* 
terest  due  on  the  Mortgage  out  of  the  Rents  and  Profits,  the 
Reversioner  may  file  a  Bill  to  make  the  Rents  amenable,  and  to 
compel  the  Tenant  for  Life  to  answer  for  what  has  accrued 
due  (r).  A  Tenant  by  the  Curtesy  is  considered  as  Tenant  for 
Life  («)•  And  though  the  Owner  of  a  charge  on  an  Estate  lets 
it  run  in  arrear  several  years,  it  is  still  claimable,  even  against  a 
Remainder-man,  and  will  not  be  presumed  to  be  released,  or  in- 
tended to  prejudice  the  Remainder-man  (t) ;  but  unfair  conduct, 
would  have  the  effect  of  prejudicing  the  demand  of  the  Encum- 
brancer against  the  Remainder-man  (it). 

*239]  *If  by  Act  of  Parliament  there  be  a  Tenancy  in  Tail 
unbarrable,  the  Tenant  in  Tail  will  be  compelled  to  keep  down 
the  Interest,  because  it  is  a  fraud  not  to  keen  it  down  (x)  ;  but 
otherwise  a  Tenant  in  Tail  is  not  obliged  to  keep  down  Interest 
on  a  Mortgage  (y),  unless  he  be  an  Infant  (z) ;  but  if  the  Tenant 
in  Tail  pays  the  Interest,  his  Personal  Representatives  cannot 
come  upon  the  owner  of  the  Reversion  for  a  satisfaction  (a). 

The  Tenant  for  Life  must  apply  the  Rents  and  Profits  daring 
the  Estate  for  Life,  in  the  reduction  of  any  Interest  accrued  prior, 
as  well  as  subsequent,  to  the  commencement  of  that  Estate  (4). 
The  old  rule,  calling  upon  the  Tenant  for  Life  to  pay  a  gross- 
sum,  is  not  now  in  force  (c).  If  a  Mortgagee  permits  a  Te- 
nant for  Life  to  run  in  arrear  for  the  Interest,  and  purchases  the 
Estate  for  Life,  and  takes  possession  under  that  purchase,  he  is 
bound  to  apply  the  surplus  rents  and  profits  beyond  the  current 
Interest,  in  discharge  of  the  arrear  (d). 

The  taker  of  two  funds,  one  productive  and  the  other  unpro- 
ductive, must  keep  down  the  Interest  of  the  charges  upon  them, 
and  pay  off  the  accrued  Interest  out  of  the  Rents  and  Profits  of 
the  Life  Estate,  before  be  can  take  any  benefit  of  the  Devise,  and 
*240]  cannot  throw  the  charge  on  the  Reversion  (e).  *Though 
the  Tenant  for  Life  omits  to  keep  down  the  Interest,  yet  as  be- 
tween the  Mortgagee  and  the  Estate,  the  Mortgagee  has  a  right 

(r)   Lord   Penrhyn    y.    Hughe?,    5  (y)  Chaplin  v.  Chaplin,  3  P.  Wmi. 

Yes.  100 ;  and  see  Jennings  t.  Looks,  236. 

2  P.  Wms.  278.    Precedents  in  Chan-  (s)  See  Amesbury  v.  Browne,  3  Ves. 

eery,  289.  480.    Sarjeson  ▼.  Cruise,  mentioned  1 

(s)  Casborne  r-  Scarfe,  1  Atk.  606.  Ves.  478. 

(0  Astoii  ▼.  Aston,  1  Yes.  267.    Roe  (a)  1  Yes.  481.    Rodington  ?.  Red- 

v.  Pogson,  2  Madd*  Rep.  457.  2  Sch.  &  ington,  1  Bali  fcBea.  143. 

Lefr.  657.  (6)  Lord  Penrhyn  ▼.  Hughes,  5  Ves. 

(u)   Bentharo   r.    Haincourt,    Prec.  106,  7.     Traeey   against  Marquis  of 

Chan.    30.    1  £q.    Abr.    $20.  S.   C.  Hereford,  2  Bro.  C.  C  128. 

mentioned  in  Loftus  ▼.  Swill,  2  Sch.  (e)  Lord  Penrhyn  ▼.  Hughes,  5  Ves. 

&  Lefr.  657,  and   other  cases   there  107 

alluded  to.  (d)   Ibid,  p-  99. 

(x)    Countess    of   Shrewsbury    t.  («)  Traeey  against  Viscount  Hereford, 

Earl  of  Shrewsbury,  3  Bro.    C.    C.  2  Bro.  O.  €.  128. 
196. 
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to  be  paid  ont  of  the  Estate,  into  whatsoever  hands  it  may 
come  (f). 

A  Tenant  lor  Life  paying  off  an  Encumbrance  will  not  be 
presumed  to  mean  to  exonerate  the  Estate  (g) :  nor  is  it  neces- 
sary for  him,  in  order  to  keep  alive  a  charge  against  the  Estate, 
to  take  any  Assignment  from  the  Creditor  (A).  But  although 
the  presumption  is,  that  a  Tenant  for  Life  by  paying  off  an  En- 
cumbrance upon  the  Estate  did  not  mean  thereby  to  exonerate 
the  Estate,  such  presumption  may  be  rebutted  by  Evidence  (i) . 

If  a  Lease  for  years  from  a  College  be  limited  by  Will  to  per- 
sons in  succession,  the  Remainder-man  may  oblige  the  first  taker 
to  renew,  and  contribute  to  the  Fine  paid  on  such  renewal  (&). 

If  there  be  a  Lease  for  Lives  from  a  Church  or  a  College,  and 
the  Life  of  the  Devisee,  or  Grantee  for  Life,  is  one  of  the  Lives 
upon  which  the  Lease  is  held,  and  it  is  a  devise  of  the  Legal  Es- 
tate, the  Tenant  for  Life  will  not  be  compelled  to  contribute  to  a 
renewal,  because  his  Interest  is  only  for  Life,  and  that  Life  is  in 
the  Lease,  bui  the  fine  and  charges  of  renewal  must  be  paid  by 
the  Remainder-man.  This  is  so  in  the  case  of  a  Devise  of  a 
legal  Estate,  and  it  seems  it  would  be  the  same  in  regard  to  a 
cestui  que  Trust.  But  where  the  lives  are  all  strangers  to  the 
Tenant  for  Life,  there  the  Tenant  for  Life  must  *contri-  [*241 
bute,  together  with  those  who  have  a  chance  in  the  benefit  of  the 
succession  provided  for  by  the  Will  (I). 

Sometimes  the  nature  of  the  Estate  bequeathed,  or  the  Will 
of  the  Testator,  compels  a  renewal  (m) ;  but  where  there  is  no 
such  compulsion,  it  is  in  the  discretion  of  the  Tenant  for  Life  to 
renew  or  not  (n) .  But  where  such  a  Tenant  has  renewed,  tHere 
the  Court  has  said,  that  the  Estate  given  him  being  from  its  na- 
ture capable  of  renewal,  the  Tenant  for  Life  in  renewing  for  his 
own  use  would  be  taking  an  unconscientious  benefit  of  the  Es- 
tate :  The  Court,  therefore,  thought  of  an  Apportionment,  and 
that  so  much  as  the  Tenant  for  Life  took  for  himself  he  should 

Cy  for ;  so  much  as  he  took  for  the  benefit  of  another,  he  should 
paid  for  by  that  other  (o). 

The  old  doctrine  (p)  of  throwing  one  third  of  the  fine  for  Re- 
newal upon  the  Tenant  for  Life,  does  not  now  prevail ;  but  the 
Kale  seems  to  be,  that  the  Tenant  for  Life  contributes  only  in 

(/)  Lord  Penrhyn  t.  Hughes,  5  Vet.  (m)  As  in  Stone  against  Theed,  8 

10*.  Bro.  C.  C.  248. 

(g)  Bedington  ▼.  Redington,  1  Ball  (n)  Nightingale  r.  Lawsoo,  1  Bro.  C. 

fc  Betty,  140.    1  Bro.  C.  C.  SOS.  218.  C.  443 ;  and  see  2  Bro.  C.  C  24& 

1  Ve*.  Jon.  233*  (o)  Stone  against  Theed,  2  Bro.  C.  C. 

Ik)  l  Ball  fc  Bet.  142.  248 ;  and  see  Adderlej  ▼.  Gla?eriog,  2 

(0  Ibid.  Cox  192. 

(Jfc)  See  Lock  and  Lock,  2  Vera.  (j>)  Supposed  to  be  established  in 

666*  Verney  r.  Vcrney,  1  Ves.  428.  AmbU 

(I)  Verney  ▼.  Verney,  1  Ves.  429,  88. 
430*  Wilson  against  Dennisoo,  Ambl.88. 
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proportion  to  the  benefit  he  takes,  which  always  depends  much 
upon  bis  age  (q). 

If  the  Tenant  for  Life  of  a  College  lease  renews  in  her  own 
name,  it  will  yet  enure  to  the  benefit  of  the  Devisee  in  Remain- 
der (r). 

[*242  *XIV.  Bills  for  Dower,  or  Partition. 

I.    BILLS  FOR  DOWER. 

There  have  been  doubts  as  to  the  principle  on  which  Equity 
at  first  interfered  in  cases  of  Dower ;  but  so  early  as  in  the  Reign 
of  Elizabeth,  proceedings  in  Equity  for  the  Recovery  of  Dower 
appear  to  htfve  been  permitted  (*). 

Dower  is  a  mere  legal  demand,  ( 1 )  and  it  seems  to  be  the  difficulty 
under  which  a  Widow  labours  at  Law,  from  not  being  able  to 
ascertain  the  Lands  out  of  wbich  she  is  Dowable  (I),  or  the  Per- 
sons against  whom  to  bring  her  Writ,  (ti),  and  from  the  embar- 
rassments occasioned  by  outstanding  Terms,  that  entitles  her  to 
equitable  relief.  (2)  The  Law  gives  her  Dower  out  of  the  Es- 
tates of  her  Husband,  and  the  mesne  profits  from  his  death ;  and 
if  she  proceeds  at  Law,  and  there  should  appear  to  be  any  Mort- 
gage, or  Terms  of  Tears  in  her  way,  she  would  lose  her  costs. 
The  Heir  has  all  the  Title  Deeds  in  his  hands,  and  knows  what 
the  Estates  are ;  his  conscience  therefore  is  affected,  and  hence, 
it  seems,  Equity  interposes  (x),  and  so  usefully,  that  Writs  of 
Dower  are  now  seldom  brought  (y). 

tJoxo  far  Courts  of  Equity  will  assist  a  Widow  in  the  assign- 
*$43]  ment  of  Dower  has  been  much  questioned ;  *but  the  re- 

> 

(9)  Nightingale  v.  Lawson,  1  Bro.        (t)    Dormer    r.  Fortescue,  3  Atk. 

C  C.  440.    There  is  an  error  in  the  130. 

printing  of  the  Judgment  in  this  case,        (u)  Manaton  v.  Squire,  S  Freem.  26. 

which  is  corrected    in    1    Cox,   181.  8.  C.  2  Ch.  Cas.  337.  but  not  as  to  this 

White  r.  White,  4  Ves.  24,  on  Rehear-  point. 

tagi  5  Ves.  554 ;  and  on  Appeal,  9  Ves.        {x)  See  on  this  subject  Lord  Redead* 

554.  Tr.  PL  110,  111.  Curtis  r.  Curtis,  2  Bro. 

(r)  Sic  diet  Brookman  ?.  Hales,  2  C-  C.  631,  &c. 
Ves-  &  Bea.  50.  (y)  Mundy  ▼.  Mundy,  2  Ves.  jun. 

(*)  WUd  v.  Wells,  1  Dick.  3.  128. 

(1)  On  a  bill  of  foreclosure,  where  the  widow  of  the  mortgagor  was  made 
a  party,  she  was  held  entitled  to  the  use  of  one  third  of  the  surplus  proceeds  of 
a  sale  of  the  mortgaged  premises,  remaining  in  court,  after  payment  of  the  mort- 
gage debt,  as  her  equitable  dower ;  which  one  third  part  was  ordered  to  be  put  at 
interest  for  her  benefit.  Tabele  ▼.  Tabde,  1  Johns.  Ch.  Rep.  45.  Vide  Titoa  r. 
Jfeilson,  5  Johns.  Ch.  Hep.  452. 

So,  a  release  by  the  husband  of  an  equity  of  redemption,  not  executed  by  the 
wife,  though  she  executed  the  mortgage,  is  no  bar  to  her  claim  for  dower  in  the 
equity  of  redemption,  or  remaining  interest  of  the  husband,  after  payment  of  the 
mortgage.  But  she  is  bound  to  contribute  rateably  towards  the  redemption  of  the 
mortgage.  Swaine  v.  Perine,  5  Johns.  Ch.  Rep.  482.  Vide  Evtrtom  v.  T*pp**> 
G  Johns*  Ch.  Rep.  497. 

(2)  Vide  Smdnt  v.  PqriM,  5  Johns.  Ch.  Rep.  482. 
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suit  of  the  decisions  seems  to  be,  that  where  there  is  no  ground 
of  Equity  to  prerent  their  interference,  such  as  a  purchase  for  a 
valuable  consideration,  the  Courts  will  proceed  to  set  out  Dow- 
er ;  though  if  the  Title  to  Dower  be  disputed  it  must  first  be  es- 
tablished at  Law  (z) ;  and  if  the  Wife  be  divorced  a  mensa  et  thoro, 
a  Court  of  Equity  will  not  assist  her  in  recovering  Dower,  but 
leave  her  to  law  (a). 

In  Equity,  as  at  Law,  there  is  no  limitation  to  a  claim  of  the 
arrears  of  Dower  (A)  ( 1 ),  and  though  at  Law,  by  the  death  of 
the  Heir,  the  Widow  loses  all  arrears  incurred  in  his  life- 
time (c),  yet  in  Equity,  if  she  has  filed  her  Bill  before  the  death 
of  the  Heir,  she  is  entitled  to  the  mesne  profits  (d)  from  the  time 
her  Title  accrued  (e)  (£),  provided  she  has  made  an  Entry  (J) ; 
and  9o9  in  case  of  her  death,  are  her  Representatives  (g). 

As  no  Costs  are  given  at  Law  upon  a  Writ  of  Dower,  so  none 
have  commonly  been  given  in  Equity,  upon  a  Bill  for  Dower  (h). 

In  concluding  this  subject,  it  may  be  observed,  that  if  a  Mother 
he  Guardian  to  her  child,  and  receives  the  Rents  of  the  Estate 
of  which  she  was  dowable,  and  a  Bill  is  filed  against  her  for  an 
Account,  she  will  be  allowed  a  third  of  the  profits  in  respect  of 
her  *Dower,  though  the  same  has  not  been  assigned  to  [*244 
her  (i)  (3). 

II.   BILL  FOR  A  PARTITION. 

Proceedings  in  Chancery  to  obtain  a  Partition  of  Estates,  are 
of  constant  occurrence. 

The  Jurisdiction  in  these  cases  appears  to  have  arisen  in  con- 
sequence of  the  Act  of  the  32  Hen.  VIII.  which  makes  one  Te- 
nant in  Common  accountable  to  the  other,  so  that  since  the  Sta- 
tute they  are  become,  as  it  were,  Trustees  the  one  to  the  other  (I) . 

(z)    Redesd.  Tr.  PI.    98,   3d  edit  620. 
and  see  the  cases  there   cited ;    and        (e)  Dormer  v.  Fortescoe,  3  Atk.  130. 
also  D*Arcy  t.  Blake,  3  8ch.  &  Lefr.        (/)  Tilley  v.  Bridge,  2  Vera.  519.  S, 

SSI.  C.  Prec.  in  Ch.  252. 

(«)    State   t.    Shute,  Free*  Chan.        (g)  Wakefield  ? .  Child,  mentioned  1 

111.  Fonb.  Eq.  p.  158,  in  note. 

(5)  Oliver   ▼.    Richardson,  9   Yes.        (h)  Re  dead.  Tr.  Pi.  98,  3d  edit. 
222.  (t)  Hamilton  v.  Mohun,  1  P.  Wins. 

(c)  Mordannt  t.   Thorold,   3  Lev.  121. 
375.  (k)  See  tit.  "  Fraud." 

U)  Curtis  v.  Curtis,  2  Bro.  C  C        (I)  Sic.  diet.  arg.  1  Vera.  421. 

(1)  Vide  /oust  v.  PoteeH,  6  Johns.  Ch-  Rep.  194. 

(2)  So,  a  widow  is  entitled  to  the  f  slue  of  the  mesne  pro/Us  arising  from  the  use 
of  the  undivided  third  part  of  real  estate  of  which  her  husband  died  seised,  from 
the  time  of  his  death,  exclude  of  the  improvements  made  on  the  premises.  Hs- 
sen  v.  TkmUr,  4  Johns.  Ch.  Rep.  604.  Vide  Stosfcu  t.  Ptrme,  5  Johns.  Ch. 
Sep.  482. 

(3)  What  provision  by  the  husband  for  the  wife,  shall  bar  her  of  the  right  of 
dower,  and  what  not  Jasit  t.  Jldsil,  2  Johns.  Ch.  Rep.  448.  Smith  v.  Knukitn, 
4  Johns.  Ch.  Rep.  9.  Steams  v.  Perine,  5  Johns.  Ch«  Rep.  482*  Jones  v.  PmcM, 
6  Johns.  Ch«  Rep.  194. 
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Themriiest  instance,  however,  of  aBiltfor  Partition  is  thought 
to  be  .(m)  in  die  time  of  Elizabeth  (n). 

In  the  14  Car.  2,  (o)  a  Partition  was  decreed,  notwithstanding* 
Femes  Covert  and  Infants,  as  well  as  Encumbrancers,  were  con- 
cerned. In  die  Reign  of  James  2,  they  were  become  frequent  (p); 
and  in  that  of  his  Successor,  the  Chancellor  observed,  "  he 'did 
no  more'  question  the  Jurisdiction  of  the  Chancellor  in  these 
cases  than  he  did  whether  a  gift  to  a  Man  and  his  Heir*  were  a 
Fee-simple  (qV> 

Proceedings  to  obtain  a  Partition  of  Estates  may  be  referred 
to  this  head,  since  a  Court  of  Equity  issues  a  Commission  of 
Partition,  on  account  of  the  extreme  difficulty  attending  the  pro- 
cess of  Partition  at  Law,  where  the  Plaintiff  must  prove  his  Ti- 
*2451  tie  as  he  ^declares,  and  also  the  Titles  of  the  Defendant^ 
and  Judgment  is  given  for  Partition  according  to  the  respective 
Tides  so  proved.  That  is  attended  with  so  much  difficulty,  that 
by  analogy  to  the  Jurisdiction  of  a  Court  of  Equity,  in  the  case 
of  Darner,  a  Partition  may  be  obtained  by  Bill  (r).  And  a  com- 
mission so  obtained  is  much  more  convenient  than  the  Writ ;  the 
valuation  of  the  proportions  is  better  considered,  and  the  Inter- 
ests of  all  parties  much  more  attended  to  (*)  (1). 

A  Partition  at  Law  operates  by  the  Judgment  of  a  Court  of 
Law,  and  delivering  up  of  Possession  in  Pursuance  of  it,  which 
concludes  all  the  Parties  to  it.  Partition  in  Equity  proceeds  upon 
Conveyances  to  be  executed  by  the  Parties ;  and  if  the  Parties 
be  not  competent  to  execute  the  Coveyances,  the  Partition, 
cannot  be  effectuated  (J). 

If  the  Defendants  be  Infant  Ceetvie  que  Trust,  the  Convey- 
ance is  respited  until  they  attain  twenty-one  (u). 

It  has  been  said,  that  a  Decree  for  a  Partition  is  a  matter  <jf 
right,  and  that  there  is  no  instance  of  not  succeeding  in  it,  but 
where  no  proof  is  adduced  of  a  Title  in  the  Plaintiff  (*)  (8) .  On 

(m)  Hug.  Co.  Litt  169.  (#)  Calmady  ▼.  Calmady,  2  Yes.  jun. 

(n)    See  Tothill's   Transactions   of  570.     Redesd.  Tr.  PI.  110. 

Chancery,  tit.  "  Partition."  (()  Whaley  v.  Dawson,  2  Sea.  &  Ufr. 

(o)  Martyn  ▼.  Perryman,  Chan.  Rep.  p.  372. 

235.  (u)  Attorney-General  t.  Hamilton,  1 

(i»)  1  Vera.  421.  2  Ch.  Ca.  189.  Madd.  Rep.  214. 

(q)  Manaton  ▼.  Squire,  2  Freem.  26.  (*)  Parker  against  Gerard,  Ambl.  236. 

(r)  Agar  v.  Fairfax,  17  Ves.  552.  1  Yes.  &  Bea.  554. 


(1)  If  doubts  arise  on  a  bill  for  partition,  as  to  the  extent  of  the  rights  and  in* 
terests  of  the  parties,  it  is  the  usual  course  to  direct  a  reference  to  a  master,  as 
the  estate  and  interest  of  the  parties  must  be  ascertained  before  a  commission  can 
issue*    Phelps  v.  Green,  3  Johns*  Gb.  Rep.  302. 

(2)  Chancery  will  not  sustain  a  bill  for  partition,  in  a  case  where  the  title  is  do<* 
nied,  or  Is  not  clearly  established ;  but  the  hill  maybe  retained  to  gi?e  the  plain- 
tiff an  opportunity  to  establish  his  title,  at  law.  Wilkin  t-  Wilkin,  1  Johns.  Ch. 
Rep.  111.  Tide  Pketpa  v.  Green,  3  Johns.  Ch.  Rep.  302.  Caw  v.  Smith,  4  Johns. 
Ch.  Rep*  271.    But  where  the  question  arise*  upon  an  equitable  title  set  up  by  ft© 
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the  other  hand,  it  has  been  observed,  that  as  a  Plaintiff  has  a 
legal  Title,  it  is  discretionary  in  the  Court  whether  they  ,w31 
grant  a  Partition  or  not ;  and  where  there  are  suspicions  euroum- 
stances  in  the  Plaintiff's  Title  the  Court  *will  leave  the  [*S46 
Party  to  law.  (y).  The  Plaintiff  must,  it  appears,  state  upon  the 
Record  his  own  Title  to  a  Moiety  (*),  and  the  Titles  of  the 
Defendants ;  and  the  better  to  enable  the  Plaintiff  to  obtain  a 
Judgment  for  Partition,  the  Court  will  direct  inquiries  to  ascer- 
tain who  are,  together  with  him,  entitled  to  the  whole  sub- 
ject («). 

On  a  Partition,  every  part  of  the  Estate  need  not  be  divided. 
If  there  be  three  bouses,  it  would  not  be  right  to  divide  every 
house,  lor  that  would  be  to  spoil  them ;  but  some  recompense 
is  to  be  made,  either  by  a  sum  of  Money,  or  Rent  for  owelty  of 
Partition,  to  those  that  have  the  houses  of  least  value  (6).  If, 
however,  there  be  but  one  house,  there  may  be  a  Decree  for  the 
Partition  of  the  same,  though  highly  inconvenient  (c);  and  where 
exceptions  were  taken  to  the  Report  of  Commissioners  for  the 
Partition  of  a  House  among  Joint-tenants,  one  party  complain- 
ing that  she  could  not  get  to  her  division,  except  up  stairs,  which 
stairs  were  allotted  to  another  Person,  the  Chancellor  would  not 
interfere  (d) ;  and  where  the  Bill  was  for  a  Partition  of  a  Cold 
Bath,  it  was  decreed  (e).  So  it  is,  if  there  be  but  one  Mill  or 
an  Jldcowson,  (f)  *to  be  divided ;  but  it  is  different  where  [*247 
there  are  other  Lands  which  may  make  up  the  share  (g).  A 
Partition  was  decreed  between  Tenants  in  common  of  a  Waste, 
though  great  inconvenience  might  ensue,  as  the  want  of  Pasture, 
shade,  &c.  (fc). 

It  is  no  objection  to  a  Partition,  that  other  persons  may  come 
in  esse  and  be  entitled :  otherwise,  in  every  case  where  there  is 

■ 

fr)  Cartwrigbt  t.  Potency,   S  Atk.  (d)  Anon.  MS. 

380;   and  see   Scott  and   Fawcett,  1  (e)  Warner  a&ainst  Baynes,  Ambl. 

Dick.  299,  and  Baring  t.  Nash,  l  Yes.  589.    S.  C.  alluded  to  in  Parker  against 

k  Bern.  556,  7.  Gerard,  Ambl.  336. 

(*)  Cartwrigbt  t.  Pulteney,  2  Atk.  (/)  As  to  Partitions  of  an  Advowson, 

380.  see  Bodicoate  t*  Steers,  1    Dick.   69* 

(«)  Agar  r.  Fairfax,  17  Yes.  553.  Cal-  Matthews  v.  BUhop  of  Batb  and  Wells, 

madr  ?.  Calmady,  3  Yes.  jnn.  670.  3  Dick.  658. 

(a)  Earl  of  Clarendon  r.  Hornby,  1  {g)  Turner  ▼•  Morgan,  11  Yea.  143  ; 

P.  Wins.  446.  and  see  1  P.  Wins.  447. 

(e)  Turner  t.  Morgan,  11  Ve9.  143;  (A)  Manaton  ▼•  Sqoire,  3  Cb.  Cat. 

and  see  1  P.  Wow.  447.  237. 


defendants,  a  court  of  chancery  will  decide  on  tbe  title.  Coxe  ▼.  Smith,  tit  supra. 
And  so,  where  the  plaintiff's  right  to  one  undivided  moiety  of  the  premises,  was 
admitted  by  tbe  defendants,  who  claimed  the  other  moiety,  but  disagreed  as  to 
their  respective  rights  and  interests,  partition  was  ordered  to  be  made  between 
the  plaintiff  and  defendants,  aggregately ;  dividing  the  premises  into  two  equal 
narts,  bo  as  to  give  the  plaintiff  one  moiety  in  severalty,  leaving  the  other  moiety 
to  be  partitioned  among  the  defendants,  on  a  future  application  to  chancery,  when 
their  conflicting  claims  should  have  been  established  at  law.  Pheipe  ▼.  Green,  3 
Johns.  Ch.  Rep.  302. 
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a  settled  Estate,  with  Remainders  to  persons  wha  may  come  in 
esse,  there  never  could  be  a  Partition  (»). 

An  Infant  Tenant  in  Common,  or  Joint-tenant,  maj  file  a  Bill 
for  a  Partition,  or  such  a  Bill  may  be  filed  against  him  (k),  and 
it  will  be  decreed ;  but  the  Conveyance  will  be  respited  till  the 
Infant  is  of  age  (/).  If  a  Contingent  Remaiuder,  not  capable  of 
being  barred  or  destroyed,  is  limited  to  a  Person  not  in  being,  the 
Conveyance  must  be  delayed  until  such  Person  shall  come  in 
being,  or  until  the  Contingency  shall  be  determined;  in  either 
case  a  Supplementary  Bill  would  be  necessary  to  carry  the  De- 
cree into  execution.  An  executory  Devise  may  occasion  a  simi- 
lar embarrassment  (m). 

N  A  Bill  for  a  artition  may  be  sustained  on  behalf  of  a  Joint- 
tenant  of a  Lease  for  years,  nor  in  such  case  ip  the  Reversioner  a 
necessary  Party  (n)/l)  And  a  Bill  for  a  Partition  of  Tithes  will 
*248]  lie  (o);  but  the  *  Court  has  no  Jurisdiction  to  grant  a 
Commission  of  Partition  between  Tenants  in  Common  of  a  Copy- 
hold <p).  the  Statutes  relative  to  Partition  not  applying  to  Copy- 
holds (9).  It  is  the  same  as  to  Joint-tenants  of  a  Copyhold,  and 
also  to  Parceners  (r);  and  on  the  same  ground,  an  agreement  to 
divide  Copyhold  Lands  will  not  operate  as  a  Partition,  nor  can. 
be  enforced,  it  bring  without  the  Lord's  privity  (*). 

By  the  Statute,  41  Geo  S  c.  109,  s.  16,  it  is  enacted,  that  it 
shall  be  lawful  for  the  Commissioners  in  Enclosure  Acts,  upon 
the  request  in  writing  of  any  Joint-tenants,  Co-parceners,  or  Te- 
nants in  Common,  or  any  or  either  of  them,  or  of  the  Husbands* 
Guardians,  Trustees,  Committees,  or  Attorneys  of  such  as  are 
under  Coverture,  Minors,  Lunatics,  or  under  any  other  incapa- 
city, or  absent  beyond  Sea,  to  make  Partition  and  Division  of  the 
Estates  and  Allotments  to  such  of  the  said  owners  or  proprietors 
who  shall  be  entitled  to  the  same  as  Joint -tenants,  Co-parceners, 
or  Tenants  in  Common;  and  to  allot  the  same  accordingly  in 
Severalty. 

(i)  Wilis  ▼•  Blade,  6  Ves.  498.  v.  Freeth,  10th  March  1819,  MS.    In 

(k)   Tuckfleld  againtt  Buller,  Ambl.  this  case  the  parties  agreed  to  a  Decree 

197.  S.  C.  1  Dick  240.  for  a  Sale,  the  Plaintiff  finding  the  Maa- 

(0  Lord  Brook  ?.  Lord  Hertford,  3  P.  ter  of  the  Rolls  against  him,  as  to  so 

Wms.  518.     Atnbl.   197.  S.  C  1  Dick,  much  of  the  Bill  as  prayed  a  Partition  of 

840.     Redesd.  Tr.  PI*  97,  3d  edit.  certain  Copyhold  Premises. 

(m)  Redesd.  Tr  PI.  97,  3d  edit.  (9)  See  Gilb.  Ten.  185.  Co.  Coph.  s. 

(n)  Baring  v.  Nash,  1  Ves.  &  Bea.  54.  Cro.  Car-  44.   Bun-ell  v.  Dodd,  3 

551.  Bos.  &  Pall.  378.    Oakley  t-  Smith,  1 

(0)  Baxter  ▼.  Knollys,  1  Ves.  495.  Eden  961. 

ip)  Scott  v.   Pawcett,  1  Dick.  S99.        (r)  See  Hale's  MS.  note,  mentioned 

This  case  appears  to  be  correct  on  search  Co.  Litt.  59  a.  n.  1* 
into  the  Register's   Book,  except  that        («)  Oakley  v.  Smith,  1  Eden  261- 
the  Defendant's  name  is  Faussett.    Hall 


(1)  The  heirs  of  a  mortgagor,  may  have  partition  of  an  equity  of  redemption 
among  themselves,  as  well  as  tenants  in  common,  for  life,  or  for  years :  But  mort- 
gagees adjudgment  creditors  cannot  be  joined  in  a  bill  for  partition ;  nor  can  their 
rights  be  affected  by  a  partition.     Wotten  7.  Copelandy  7  Johns.  Gb.  Rep.  140. 


»j 
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A  Bill  for  a  Partition  of  Lands  in  Ireland  cannot  be  sustained 
here,  as  the  Court  cannot  award  a  Commission  there ;  jost  as  at 
Common  Lair  no  *Writ  of  Partition  lies  in  England  for  [*249 
Lamia  in  Ireland  (t). 

Under  a  Commission  of  Partition  to  four  Commissioners,  and 
two  different  retnrns  made,  one,  by  two  of  the  Commissioners, 
and  another,  by  the  remaining  two,  the  Court  cannot  act ;  but 
will  grant  another  Commission  directed  to  five  Commissioners  («)• 
In  cases  of  this  kind  the  proper  mode  is  to  more  to  quash  the  re- 
torn  (jd). 

With  respect  to  Costs  in  cases  of  Partition,  it  is  said  to  hard 
been  determined,  that  where  the  Plaintiff  was  entitled  to  three  or 
four  hundred  Acres,  and  the  Defendant  to  four  or  fire  only ;  and 
though  the  Defendant  would  hare  rather  given  up  his  part  than 
be  at  the  expense  of  a  Partition,  yet  it  was  decreed,  and  to  be  at 
the  equal  expense  of  both  parties  (y) !  This  unreasonable  doe- 
trine  seems  not  now  adhered  to :  the  Rule  now  appearing  to  be, 
that  in  these  cases  no  costs  are  given  until  the  Commission ;  and 
that  the  Costs  of  issuing,  executing,  and  confirming  the  Commie* 
flion,  are  borne  by  the  Parties,  in  proportion  to  the  value  of  their 
respective  Interests,  (1)  and  no  Costs  allowed  of  the  subsequent 
proceedings  (2). 

^Commissioners  under  a  commission  of  Partition,  hare  [*250 
no  lien  on  the  Commission  for  their  charges  (a). 

XV,  Bills  to  establish  a  Modus. 

A  Bill  to  establish  a  Modus  is  in  the  nature  of  a  Cross-Bill 
against  a  demand  for  Tithes ;  for  a  Person  is  not  allowed  to  file 
a  Bill  to  establish  a  Modus  unless  he  has  been  actually  disturbed 
by  Proceedings  at  Law,  in  Equity,  or  in  the  Ecclesiastical 
Court  (ft).  And  the  Bill  must  set  out  the  Modus  sought  to  be 
established,  with  certainty,  or  the  Bill  will  be  dismissed  (c). 

It  seems  settled,  that  occupiers  only,  who  are  not  owners,  can 
hare  a  decree  for  establishing  payments  in  lieu  of  Titbe6  (d),but 
there  is  only  one  case  of  that  description  (e). 

<f )  Cartwright  ?.  Pettua.  3  Chan.  Cat.  that  where  the  partita  are  entitled  oft- 

*14.  equally,  if  the  Plaintiff  be  entitled  to  the 

(a?)  Watson   ▼.  Duke  of  Nortbutn-  smaller  share,  the  coata  aheJI  be  borne 

bettsiad,  11  Vea.  153.  S*  C.  MS-  and  see  equally ! 

Gorhett  r.  Darenant,  9  Bro.  C.  0.  959.  la)  Tonne  t.  Sutton.  9  Vea.  k  Baa. 

(*)  Ibid.  368. 

(y)  Farter  against  Gerard,  Ambl.  937,  (a)  Gordon  ▼.  Stapkinson,  11  Tea. 

and  «o  detarmioed  by  Lord  Tburlovr,  in  510.  S.  C  MS*   Lord Xorentryt.  Bora. 

Hyde  t.  Hindley,  9  Cox,  408.  lem,  Anstr.  567,  n.  4  GftriN.  Tith.  1096* 

(*)  Agar  v.  Fairfax,  17  Vea.  558.  Cal-  (e)  Bkins  ▼.  Doroter,  3  Aft.  534. 

and/  r.  Calatady,  9  Vea.  jun.  668 ;  nod  (d)  Vid.  Warden,  «te-  ofBt.  PanTi  r» 

at*  MeteeJf  v.  Beekwlth,  9  P.  Wins.  Morris,  9  Ves.  163. 

377, 8.    Baring  t.  Nash,  1  Vea.  &  Bea.  («)  Wardens,  fee.  of  St*  PanPs  r* 

554.    Bed  rW.  Redesd.  Tr.  PI.  98.    In  Crickett,  9  Tea.  jun.  563. 

Hydar.  Hind//,  9  Cot,  408,  it  waa  held,  ^ 

(1)  Vide  Phdps  v.  Green,  3  Johns.  Ch.  Bap.  365- 
VoL.  I.— S4 
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XVI.  Bills  to  marshal  Stcvrities. 

It  has  been  held,  that  if  a  Party  has  two  Funds  by  which  his 
Debt  is  secured,  a  Person  having  an  Interest  in  one  Fund  only, 
has  a  right  in  Equity  to  compel  the  former  to  resort  to  the  other 
fund,  if  that  is  necessary  for  the  satisfaction  of  both.  ( 1 )  If  there- 
fore JL  has  two  Mortgages,  and  B.  has  one,  B.  has  a  right  to 
throw  «£.  upon  the  security  which  B.  cannot  touch  (/). 

*25l]  *So,  where  in  Bankruptcy  the  Crown  by  Extent  lays 
hold  of  all  the  Property,  even  against  Creditors,  it  has  been  con- 
fined to  such  property  as  would  leave  the  Securities  of  Encum- 
brancers effectual  (g). 

In  a  case,  where  the  Loyalist  Estates  in  America  were,  under 
the  forfeiting  Acts,  to  be  sold  for  the  payment  of  debts,  this  was 
held  not  to  be  a  ground  for  an  Injunction  to  restrain  an  Action 
here  on  a  Bond  (k). 

But  though,  if  two  Funds  of  a  Debtor  are  liable  to  one  Credit- 
or,  and  only  one  Fund  to  another,  the  former  shall  be  thrown 
upon  that  Fund,  to  which  the  other  cannot  resort,  in  order  that 
he  may  avail  himself  of  his  own  Secbrity,  where  that  can  be  done 
without  injustice  to  the  Debtor  or  the  Creditor ;  yet  that  princi- 
ple has  never  been  pressed  to  the  effect  of  injustice  to  the  com- 
mon Debtor.  Much  less  have  persons  who  are  not  common 
Creditors  of  the  same  Debtor,  a  right  to  compel  the  Creditors  of 
both  Funds  to  resort  to  the  one,  in  order  to  leave  a  large  dividend 
for  those  who  can  claim  against  the  other  (i). 

(/)  Lanby  t.  Duke  and  Duchess  of  (g)  Aldrich  v.  Cooper  and  others,  8 

AthoU,  9  Atk.  446 ;    see    Aldrieh  ▼.  Yes.  388.  395. 

Cooper  and  others,  S  Yes.    388.  395.  (A)  Kempe  against  Antill,  2  Bro.  C. 

This  last  case  contains  a  luminous  expo-  C.  1 1  • 

sidon  of  the  subject,  in  all  its  bearings.  (i)  Ex  parte  Kendall,  17  Yes.  527. 

(1)  Yide  Eoerison  v.  Booth,  on  appeal,  19  Johns.  Rep.  486.  Dorr  t.  Shaw,  4 
Johns.  Ch.  Rep*  17-  Hawley  v.  Mancixu,  7  Johns.  Ch.  Rep.  184.  But  if  the  suf- 
ficiency of  the  fund  to  which  the  junior  creditor  cannot  resort,  is  doubtful,  or  the 
prior  creditor  refuses  to  rely  on  that  fund  for  the  satisfaction  of  bis  debt,  equity 
will  not  compel  him  to  relinquish  any  part  of  his  security,  unless  his  debt  is  paid. 
EverUon  ▼.  Booth,  vd  supra.  But  if  the  first  creditor  has  a  judgment  against  A.  and 
JB.t  and  the  second  creditor  a  judgment  against  B*  only,  the  second  cannot  compel 
the  first  to  take  the  land  of  A.  only  ;  it  not  being  apparent  whether  Jt.  or  B.  ought 
to  pay  the  debt  due  to  the  first ;  and  there  being  no  equitable  right  shown  in  £.,  to 
hare  the  whole  debt  charged  on  A.  Dorr  v.  Shaw,  ut  supra.  A  judgment  creditor, 
who  holds,  also,  personal  property  as  collateral  security,  wHI  not,  at  the  instance 
Of  a  subsequent  judgment  creditor,  be  confined  to  his  security,  or  restrained  from 
prosecuting  his  remedy  under  the  judgment,  until  he  has  pursued  and  exhausted 
the  personal  security ;  especially,  when  he  offers  to  substitute  the  subsequent  cre- 
ditor in  his  place,  on  being  paid  the  amount  of  his  debt*  Brinekerhoff  v.  Marvin, 
5  Johns.  Ch.  Rep.  320.  A  judgment  creditor  cannot,  in  equity,  enforce  payment 
of  his  debt  against  the  land  of  a  subsequent  purchaser,  so  long  as  there  is  sufficient 
property  of  the  debtor,  remaining  unsold,  to  satisfy  the  judgment :  In  such  case, 
however,  the  creditor  can  resort  to  the  land  purchased  of  the  debtor,  for  to  much 
of  his  debt  only,  as  may  remain  unpaid,  after  the  estate  of  the  debtor  has  been  ex* 
knitted.    Claw*  t.  Dickenson,  5  Johns.  Ch*  Rep.  235* 
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Where  the  Property  of  an  American  Loyalist  had  been  confis- 
cated during  the  American  War,  subject  to  the  claims  of  such  of 
his  Creditors  as  were  friendly  to  American  Independence  to  be 
made  within  a  limited  time,  and  restrained  to  the  Inhabitants  of 
a  particular  State,  a  Bill,  it  was  holden,  would  not  lie  to  have 
Bonds  delivered  up,  or  to  compel  the  Creditor  to  resort  in  the 
first  instance  to  the  Fund  arising  from  *the  confiscation,  [*25£ 
as  it  did  not  appear  that  the  Creditor  bad  the  clear  means  of 
making  his  demand  effectual  against  that  Fund  (k);  and  if  that 
had  so  appeared,  the  Creditor  it  seems  would  have  had  a  right  to 
toe  personally  (I) .  ( 1 ) 

Where  a  Testator  devised  two  several  Estates  for  the  payment 
of  his  debts,  and  devised  also  an  Annuity  payable  out  of  one  of 
them ;  and  the  Trustees  sold  that  estate  out  of  which  the  Annuity 
was  payable ;  the  Court  decreed  the  other  Estate  to  stand  charged 
with  the  Annuity  (m).  \ 

(k)  Wright  t.  Simpson,  6  Veo.  714.  ci«'  Mai.    Eq.  p.  10,  where  other  cases 

(0  Ibid,  contra,  Wright  v.  Nutt,  3  are  mentioned,  illustrative  of  the  doc- 

Bro.  C.  C  396.    1  H.  Black,  136.  trine  of  marshalling  Securities, 
(m)  1  Ch.  Rep.  295-  and  see  Fran- 

--■-■■■  ■■         -       --     ■  — 

(1)  In  equity,  the  rule  of  distribution  of  insolvent  estates,  is  equality ;  and  the 
creditors  are  to  be  paid  peri  passu,  in  rateable  proportion.  Biggs  v.  Murray,  % 
Johns.  Ch.  Rep.  5ft.  Honorary  or  privileged  debts  are  not  entitled  to  preference : 
The  lair  recognises  no  socb  distinction-  Ibid.  So,  if  a  fund  for  the  payment  of 
debts,  be  created  by  a  decree  of  chancery,  and  creditors  come  in  to  avail  themselves 
of  it,  they  vrill  be  placed  on  the  footing  of  equality.  CoduHse  v.  QelsUm,  on  ap- 
peal, 10  Johus.  Rep.  507.  But  where  the  law  gives  a  priority  of  payment,  equity 
will  not  destroy  it ; — thus  the  lien  of  a  judgment  will  be  protected,  although  the 
creditor  is  obliged  to  apply  to  chancery  for  assistance*  Ibid.  And  a  creditor,  who 
was  also  a  trustee  under  a  fraudulent  assignment,  will  be  ordered  to  account  for  the 
trust  property,  with  interest  on  the  amount,  deducting  his  commissions  and  costs ; 
and  must  come  in  pari  passu,  with  the  other  creditors,  for  his  rateable  proportion 
of  the  debtor's  estate*    Biggs  v.  Murray,  ul  supra. 

But  where  no  bankrupt  law  exists,  the  principle  of  such  a  law,  as  to  the  distri* 
button  of  the  bankrupt's  estate,  being  equality  among  creditors,  an  insolvent 
debtor  may  prefer  one  creditor  to  another ;  but  such  preference  is  to  be  viewed 
with  jealousy,  and  should  be  so  construed  as  to  guard  against  abuse  and  fraud.  lb. 
And  a  debtor  may  prefer  one  creditor  to  another,  when  no  legal  lien  intervenes, 
provided  it  be  done  fairly  and  from  honest  motives.  Williams  v.  Brown,  4  Johns. 
Ch.  Rep.  682.  Thus,  if  an  insolvent  debtor /confess  a  judgment  in  favour  of  a 
particular  creditor,  for  a  bona  fide  debt,  the  judgment  creditor  will  retain  his  pri- 
only.  Williams  v.  Breton,  ul  supra.  Vide  M'Mmomy  v.  Murray,  3  Johns.  Ch. 
Rep.  435.  MtMenomy  v.  RoosevtU,  3  Johns.  Ch.  Rep.  446.  Murray  v.  Biggs,  on 
appeal,  15  Johns.  Rep.  571.  But  if  the  debtor  use  the  judgment,  so  confessed, 
for  hi*  own  purposes,  as  to  effect  a  sale  or  change  of  his  property,  which  is  sold  at 
m  great  sacrifice,  and  is  purchased  in  by  himself,  chancery  will  interpose,  and 
either  allow  the  other  creditors  to  redeem  it  at  the  price  it  sold  for,  or  direct  a  re* 
•ale  for  their  benefit.     Williams  v .  Breton,  «f  stipi  a. 

Although  it  is  the  favourite  policy  of  a  court  of  chancery  to  distribute  the  asset* 
of  n  debtor  equally  among  all  his  creditors,  pari  passu,  yet  when  a  judicial  pre* 
Jerenee  has  been  established,  by  the  superior  diligence  of  any  creditor,  such  pre* 
fereoce  will  be  preserved.  MDtrmutt  v.  Strong,  4  Johns.  Ch.  Rep.  687.  Where 
n  testator  devised  all  his  estate,  real  and  personal,  in  trust,  for  the  payment  of  debts, 
end  the  residue  to  be  distributed,  chancery  will,  on  the  principle  of  equal  ditribn* 
lion  of  assets,  enjoin  a  suit  at  law  brought  for  the  purpose  of  gaining  a -priority* 
Bausn  v.  he  Boy,  4  Johns.  Ch.  Rep.  651. 
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XVH.  Bills  to  secure  Property  in  Litigation  in  other  Courts. 

WuRftft  a  suit  was  pending  in  tbe  Ecclesiastical  Court  to  re- 
call a  Probate,  on  tbe  ground  that  tbe  Testator  was  ivane,  Lo»d 
Loughborough  appointed  a  Receiver  before  Answer,,  and  with- 
out notice  of  the  Motion  (n).  (1 )  In  such  case,  as  Probate  hid 
been  granted,  no  Administrator  pendente  lite  could  be  appointed 
by  tbe  Ecclesiastical  Court  (o).  But  where  there  is  a  dispute 
respecting  Probate,  and  no  Probate  has  been  granted,  this  Courts 
it  has  been  held,  will  not  interfere,  because  the  Ecclesiastical 
Court  has  Jurisdiction  to  grant  Administration  pendente  Ku>  and 
tbe  Administrator  may  maintain  an  Action  to  recover  Debts,  by 
*253]  which  means  no  loss  can  *fall  upon  the  personal  Es- 
tate (p);  but  in  a  recent  case  (9)  it  was  determined  that  a  BUI  wU 
lie  for  an  Account  of  personal  Estate  and  a  Receiver  pending 
Litigation  for  Probate,  though  an  Administration  pendente  lite 
might  be  obtained  in  the  Ecclesiastical  Court ;  but  if  no  ground 
be  stated  in  the  Bill,  to  show  that  in  case  of  Intestacy,  Letters 
of  Administration  could  not  be  immediately  obtained,  it  cannot 
be  sustained  (r).  (2) 

A  Bill  of  this  description  lies,  similar  to  the  Writ  of  Eetrepement, 
formerly  in  use,  to  prevent  the  Commission  of  Waste  by  a  Te- 
nant whilst  the  Title  to  Land  is  in  Litigation  (*);  (3)  but  against 

(i|>  Palmer  v.  Price,  mentioned  arg  e.        (o)  Atkinson  v.  Henshaw,  2  Ves.  ec 
in  Anonymous  case,  18  Vee.  p.  4.  Bea.  85. 

{ft)  Powis  v.  Andrews  mentioned  1        (r)  Jonee  v.  Frost,  3  Madd.  Bep.  1. 
Yes.  334.  (f)  Redetd.  Tr.  PM10,  3d  edit. 

(p)  Knight  v.  D11  Flessis,  1  Vee.  334. 
rt  —  ■  ■ —  ' 

(1)  An  injunction  will  not  be  awarded,  in  the  first  instance,  against  an  eiecuior 
or  trustee,  charged  with  abusing  his  trust ;  but  a  receiver  may  be  appointed. 
Boyd  v.  Jtorrof  f  3  Johns.  Cb.  Bep.  48. 

(2)  Where  certain  persons  claimed  an  exclusive  privilege,  by  statute,  of  navi- 
gating the  waters  of  a  state,  by  boats  or  vessels  moved  by  the  power  of  steam, 
chancery  will  not  grant  an  injunction  to  restrain  the  defendant  from  removing  bin 
boat,  pending  an  actioa  at  law,  brought  to  recover  the  boat  as  forfeited  wader  the 
statute,  unless  there  be  a  direct  charge  of  danger  that  the  boat  will  be  removed 
pending  the  suit  at  law.    Lwmgttcn  v.  Gmoefut,  4  Johns.  Ch.  Rap.  S71 

.  A  creditor  at  large,  or  before  judgment,  is  not  entitled  to  an  order  for  an-  in- 
junction, to  restrain  the  debtor  from  disposing  of  his  property  in  fraud  of  such 
ereditor .  Wiggins  v.  •Armstrong,  9  Johns.  Ch.  Rep.  144.  Nor,  is  the  suspicion 
of  one  partner  that  tbe  other  will  misapply  the  partnership  funds,  or  abuse  his  trust, 
%  sufficient  ground  for  an  injunction  to  restrain  him  from  interfering  with  the  part* 
nership  effects.     Woodward  v.  SchatstU,  3  Johns.  Ch.  Kep.  41ft. 

(3)  Where  the  plaintiff  intends  to  bring  an  ejectment,  and  has  taken  the  pre- 
paratory step  of  giving  notice  to  quit,  which  has  nearly  expired,  an  injunction  te> 
stay  waste  will  be  granted,  although  no  suit  is  actually  pending,  and  aJtbcugh  no  ac- 
tion can  be  maintained  against  the  tenant,  at  law.  Kane  v.  Vanderburgh^  1  Johns. 
Ok.  Bep.  11.  Bnt  an  injunction  will  not  be  granted  where  the  right  is  doubtful,  or 
where  the  defendant  is  in  possession  claiming  adversely,  and  an  ejectment  is 
pending  and  undetermined,  to  recover  the  possession.  Storm  v.  Mann,  4  Johns* 
Ch.  Bep.  St. 

,  Chancery  wiU  not,  unless  under  very  special  circumstances,  grant  an  injunction, 
where  waste  hae  been  committed  by  the  tenant,  to  prevent  him  worn  removing  th*> 
timber  cut ;  in  ordinary  cases,  the  court  will  interfere  only  to  stay  fntan 
Watoon  v.  Hunter,  5  Johns.  Ch.  Rep.  169. 
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a  mete  Trespasser  the  Court  will  not  interfere,  though  the  Writ 
of  Est repement  applied  in  each  case  (0-  (1 ) 

XVUI.  BilbtoctmptlthtLordoftMiHurtokM*  Cotrf,  orfc 
admt*C*puk*lder  ;  ami  Bill  $  to  reverse  mentmeow  Judgment* 
a  Copyhold  Court. 

Wrekb  the  Lord  of  a  Manor  refused  to  hold  Courts  and  grant 
Admittances,  &c  the  Copyhold  Tenants  exhibited  their  Bill,  and 
Lord  Caetairy  decreed,  that  the  Defendant  and  his  Heirs  should 
from  time  to  time,  as  occasion  should  require,  procure  Courts  to 
be  held  for  the  said  Manors,  and  suffer  the  Plaintiffs  and  their 
Heirs  to  make  Surrenders  to  such  Persons  and  for  such  Uses  as 
the  Cofjjrbolders  should  *limit  and  direct,  and  that  the  [*S54 
Surrenderees  should  be  admitted  accordingly  (u). 

From  the  earliest  times,  it  has  been  held,  a  Bill  lies  to  compel 
a  Lord  to  admit  a  Copyholder  (x);  the  reason  given,  being,  that 
an  Action  would  not  lie  against  the  Lord,  and  there  is  no  reme- 
dy but  in  Chancery  (j)  In  a  recent  case,  however  (z),  the 
Govt  of  King's  Bench  granted  a  mandamus  to  compel  the  Lord 
to  admit  the  Heir  of  a  Trustee  to  enable  him  to  try  his  Title ; 
hut  this  assumed  Jurisdiction  of  the  Courts  of  Law  does  not,  it 
is  presumed,  oust  the  Jurisdiction  of  a  Court  of  Equity. 

if  a  Copyholder  iues  by  Petition  in  the  Lord's  Court,  upon 
which  the  Lord  gives  Judgment,  though  no  appeal  or  writ  of 
Error  will  lie  in  respect  of  such  Judgment,  yet  the  (  ourt  of  Chan- 
eery  will  correct  the  proceedings  in  case  any  thing  is  done  there* 
in  against  conscience  (a). 


Hawko  considered  the  instances  in  which  a  Court  of  Equity 
interferes  to  prevent  Frmud,  we  now  proceed  to  the  consideration 
of  those  eases  where  Equity  interferes  to  redress  Frauds  which 
have  been  committed. 

(I)  8  Ves.  90 ;  &  S  Ves.  991.  (y)  King  ▼.  Coggan,  6  East,  431. 

<»)  Moor  «.  Hooting**,  Nolo.  19.  (z)  Sea  Co.  Copjb.  foot  3S* 

(*)  8ee  Cro.  Joe.  36U  S  Botatr.  S3S.        (•)  Per  Co.  J.  Parker,  fin  Christian  t. 

S.  C.  aod  see  otter  case*  of  the  kind  Correo,  1  P.  Wmi.  330. 
I  in  Grounds  and  Rudiments,  p.  84. 


(1)  Chancery  will  not  grant  an  injunction  to  restrain  a  mora  trespass,  whoro  the 
injury  is  susceptible  of  a  perfect  pecuniary  compensation,  in  the  ordinary  coarse 
of  Lav.  Atoom  r.  torn,  7  Johns.  Ch.  Rep.  315.  Vide  SUvms  v.  Btikmm,  1 
Johns.  Ch.  Sep.  318.  But  it  seems,  that  ia  rery  strong  and  peculiar  cases  of  tres- 
pnes,  where  the  tnjsry  is  irreparable  and  destructive  of  the  plaintiff's  estate,  an  in- 
joncteoii  any  bo  allowed.  Jerome  *.  Hots  and  8Uom*  ▼.  Memo*,  ut  supra.  Be* 
injunctions  amy  be  granted  to  present  trespasses,  as  well  as  to  stay  waste,  not 
only  on  the  pound  that  the  injury  is  irreparable,  but  also  to  prevent  a  ttuttjplttuty 
of  snots:  As,  whoro  there  was  a  claim  by  the  defendant  to  esteem  in  the  plan- 
tings land,  under  which  right  ho  had  eat  timber ;  and  there  had  boon  one  decision 
at  law  in  the  plaintiff's  favour,  and  another  suit  was  ponding  on  the  tamo  question. 
Oefetjism  ▼.  ttofegffen,  e  John*.  Ch.  Bop.  497. 
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*255]  *Judges  hare  never  ventured  to  predicate  as  a  general 
proposition,  what  constitutes  Fraud  (c);  nor  can  any  invariable 
Rule  be  established.  Fraud  is  infinite;  and  were  a  Court  of 
Equity  to  lay  down  Rules  how  for  they  would  go  in  extending* 
relief  against  it,  or  to  define  strictly  the  species  of  Evidence  of 
it,  the  Jurisdiction  would  be  cramped,  and  perpetually  eluded 
by  new  schemes,  which  the  fertility  of  Man's  invention  would 
contrive  {d). 

Creed!  in  orbe  Dolus ;  cases  cannot  always  be  found  to  serve 
as  direct  Authority  for  subsequent  cases ;  but  if  a  case  arises  of 
Fraud,  or  presumption  of  Fraud,  to  which  even  no  principle  al- 
ready established  can  be  applied,  a  new  principle  must  be  estab- 
lished to  meet  the  Fraud,  as  the  principles  oo  which  former 
cas<-s  have  been  decided  have  been  from  time  to  time  established 
as  Fraud  contrived  new  devices ;  for  the  possibility  will  always 
exist,  that  human  ingenuity  is  contriving  Fraud  will  go  beyond 
any  cases  which  have  before  occurred  (e). 

All  Frauds  are  cognizable  in  one  or  other  of  the  Courts  of  Jus* 
tice.  Some  are  of  such  turpitude,  that  the  Criminal  Courts  only- 
have  Jurisdiction  over  them;  for  Courts  of  Equity  do  not  affect 
to  consider  Fraud  in  the  light  of  a  crime :  it  is  not  their  province 
to  punish  (/) ;  nor  have  they  a  censorial  Authority  (g) :  they 
*256]  interfere  in  cases  of  Fraud  in  a  civil,  and  not  a  *crimmol 
point  of  view.  The  Court  of  Star  Chamber,  as  before  observed, 
not  only  gave  the  same  Relief  as  Courts  of  Equity  now  do,  in 
cases  of  Fraud,  but  also  punished  the  fraudulent  Defendant;  and 
it  was  the  ancient  course  of  the  Court  of  Chancery,  in  cases  of 
notorious  Frauds,  to  decree  a  Defendant  to  pay  exemplary  Costs; 
but  that  practice,  owing  to  the  difficulty  of  carrying  it  into  exe- 
cution, has  long  since  been  superseded  (A). 

Fraud  has  been  defined  to  be,  any  kind  of  Artifice  by  which  ano- 
ther is  deceived  (t);  all  surprise,  trick,  cunning,  dissembling,  and 
other  unfair  way  that  is  used  to  cheat  any  one,  is  considered  as 
Fraud  (k).  Collusion,  in  a  Court  of  Equity,  is  considered  as 
Fraud  (I).  And  it  is  worthy  of  remembrance,  that  in  all  cases 
of  Fraud,  the  remedy  does  not  die  with  the  Person,  but  the  same 
relief  may  be  obtained  against  the  Representative  of  the  Person, 
committing  the  Fraud  (m);  nor  can  the  Statute  of  Limitations  be 

(e)  See  Mortlock  ? .  Buller,  10  Ves.  Atk.  43- 

906,  7.  (g)  See  1  Ves.  &  Bea.  298. 

(d)  See  Lord  Hardwicke'a  Letter  to  (*)  Waltham  ▼.  Broogbton,  2  Atk. 
Lord    Kaimes,   1    vol.  Life   of  Lord  43. 

Kaimes.  S37 ;  and  see  what  is  said  to  (•)  8ee  Pothier  Traite  des  Obligations, 

the  same  effect,  in  Lawley  t.  Hooper,  3  Partie  1.  Obap.  1.  a.  1.  Art  3.  a*  3. 

Atk  S78,  and  in  (iifford  v.  Vaax,  Dom.  (ft)  Nels.  438. 

Proc.  97  Feb.  1739.  (I)  Garth  v.  Cotton,  3  Atk.  757. 

(e)  Webb  v.  Rorke,  9  Scb.  &  Lefr.  (m)  Ibid,  and  the  decree  to  that  effect. 
666-  ibid.  p.  758. 

(/)  See  Waltham  r.  Bnraghton,   2 
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pleaded  to  a  Bfll  for  the  discovery  merely  of  a  Fraud  (n);  length 
oi  time  forming  no  Bar  (©).  "Ao  tewgtA  0/  /tme,"  as  Lord 
Erskine  more  than  once  emphatically  observed,  "can  prevent 
the  umkenneUmg  of  Fraud?  (p).  ••  The  next  question,"  says 
*Lord  Jforthington  in  one  case  (q)  "  is  in  effect  whether  [*257 
delay  will  purge  a  Fraud  ?  Never,  while  I  sit  here.  Every  de- 
lay arising  from  it  adds  to  its  injustice,  and  multiplies  the  oppres- 
sion.9 It  seems,  however,  where  the  Fraud  was  committed  a 
considerable  time  back,  the  Bill  ought  to  state  that,  it  was  disco- 
vered withm  six  years  before  the  Bill  was  filed  (r);  (1 )  of  a  waiver 
of  the  objection,  as  to  length  of  time,  should  appear  on  the  face 
of  the  proceeding  (a);  length  of  time  always  forming  a  strong 
objection,  where  it  can  be  used  to  show  acquiescence,  but  in  no 
other  way.  (2)  Though  persons  are  embarrassed,  and  reduced 
by  the  Fraud  of  others,  yet  the  Court  cannot  act  upon  such  cir- 
cumstances, for  tfeen  there  would  be  an  end  of  all  limitations  of 
actions  in  the  cases  of  distressed  Persons  ;  for  if  relief  might  be 
given  after  twenty  years  on  the  ground  of  such  distress,  it  might 
after  thirty,  forty,  or  fifty  years  (*).  Even  in  a  case  of  gross 
fraud,  the  Court  will  not  decree  an  Account  after  a  considerable 
length  of  time  against  Executors,  Legatees,  and  innocent  Per- 
sons, claiming  under  the  fraudulent  party  (it).  Fraud  is  a  fact, 
and  there  is  as  much  danger  of  evidence  being  lost  in  such  case 
as  in  any  other.  In  the  case  of  a  Steward  keeping  his  Accounts 
in  a  fraudulent  manner,  it  has  been  said,  *"  there  can  be  [*258 
no  period,  however  remote,  through  which  the  Court  will  not 
look,  for  the  purpose  of  setting  such  an  Account  right"  (y). 

A  BUI  will  not  lie  by  a  Patron  against  an  Incumbent  to  resign, 
where  no  quare  impedit  has  been  brought  nor  the  Bill  filed  till 
seven  months  after  Institution  and  Induction,  though  by  misin- 
formation and  fraud  the  Plaintiff's  consent  was  obtained ;  for 

(a)  Bicknell  ▼.  Gouzh,  8  Atk.  558.  630,  and  what  is  said  in  Gifford  and 

(o)  Pickering  and  Lord  Stamford,  2  Hort,  1st  vol.  Sch.  &  Lefr.  Rep.  406* 

Tea-  Jan.  880.  Gifford  t.  Vaux,  Dom.  Horendon  r.  Lord  Annesley,  3  Sch.  & 

Pwe.  37  Feb.  1733.  Lefr.  634,  5.  and  in  Medlicott  t.  O'Do- 

(p)  See  on  this  subject  Cottrell  ▼.  nell,  1  BaU.  and  Beatty,  166. 
Porchase,  Forrester  66,  and  S.  G.  in        («)  Picket  ▼.  Loggan,  14  Ves.  344. 
MS.  Bacon's  Tracts,  p.  37.  1  Yes.  jnn.        (0  Hovendon  v.  Lord  Annealey,  2 

ISO.  938.  and  see  Pickering  t.  Stamford,  Sch.  &  Left.  639,  40. 
3  Yes.  380.    Booth  ▼.  Lord  Warrington,        («)  Hercy  ▼.  Dinwoody,  3  Ves.  Jan. 

1  Bro.  C.  C  455.  93.    Doleraine  ?.  Browne,  3  Bid.  C.  C. 

(q)  Alden  ▼.  Gregory,  3  Eden,  385.  633 ;  Booney  r.  Ridgard,  1  Cos,  149. 

(r)  South  Sea  Company  r.  Wymons-        (a)  Earl  of  Hardwicke  r.  Vernon,  14 

deU,  3  P.  Wms.  144;   see  also  Dougl.  Ves.  511. 


(1)  Vide  Onfi  t.  Jtrihury  %  Das.  383. 

(8)  The  lapse  of  time  merely,  will  not  bar  a  claim  to  set  aside  a  sale,  on  the 
ground  oi  fraud ;  unless  it  be  so  great  as  to  furnish  wy  strong  presumptions 
against  it ;  and  such  presumptions  will  have  more  weight,  if  some  of  the  witnesses 
to  the  transaction,  or  the  fraudulent  party,  are  dead.  BuUer  r.  HasksU,  4  Dec. 
707. 
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the  Statute  (Hfetoifriffer, B.  oh.  6,)  inkes  plsnorty  ab«r  tfaiast 
aU  mankind  (*). 

In  all  cases  of  Fraud  not  penal,  a  Court  of  Equity  has  a  con- 
current  Jurisdiction  with  Courts  of  Law  (a),  with  the  exception 
as  to  Fraud  tn  obtaining  a  Will*  which,  where  it  relates  to  Real 
Estate,  belongs  to  the  consideration  of  a  Court  of  Law  (ft);  and 
if  to  Personal  Estate,  is  exclusively  decided  upon  in  the  Spiritual 
Court  (c),  where  Parties  may  be  examined  by  way  of  allegation 
touching  the  Fraud  (d).  It  has  often  been  lamented,  that  a 
Court  of  Equity  cannot  take  cognisance  of  Fraud  as  to  Wills  of 
Personal  Estate  (e). 

Although  there  may  have  been  instances  of  Issues  directed  by 
Courts  of  Equity  on  the  biO  of  an  Heir  at  Law,  to  set  aside  a 
Will  for  Fraud,  where  no  opposition  has  been  made  to  that  mode 
of  proceeding,  he  cannot  insist  on  such  direction.  He  may 
*t69]  bring  *hie  Ejectment :  and  if  there  be  any  impediments 
to  the  proper  trial  of  the  merits,  he  may  come  into  Equity  to 
have  them  removed ;  but  he  has  no  right  to  have  an  Issue  sub- 
stituted in  the  place  of  an  Ejectment  (/);  but  where  a  Will  is 
sought  to  be  set  aside  for  Fraud,  and  there  are  outstanding  terms, 
admitted  by  the  answer,  an  Issue  will  be  directed  to  try  the  va- 
lidity of  the  Will ;  nor  is  it  necessary  that  there  should  be  evi- 
dence  as  to  the  Fraud  in  obtaining  the  Will  (g). 

Every  question  concerning  the  execution  and  validity  of  a  Will 
under  which  any  legal  or  equitable  Estate  in  Land  is  claimed,  is 
properly  and  only  triable  at  Law ;  nor  do  Courts  of  Equity  es- 
tablish a  Will  by  which  a  Trust  only  is  devised,  without  a  Trial, 
if  desired.  The  Court  will  not  in  any  case,  set  aside  a  Will, 
without  directing  an  Issue  (h). 

If,  therefore,  a  Bill  be  filed  to  set  aside  a  Will  for  Fraud,  and 
for  a  Receiver,  the  Defendant  may  plead  that  the  WiB  was  duly 
executed,  and  that  it  ought  to  prevail,  till  upon  an  Issue  at  Law 
it  should  be  found  to  be  otherwise :  but  the  Plea  cannot  be  ex- 
tended to  the  Receiver,  for  the  Court  will  not  suffer  its  hands  to 
be  tied  up,  if  in  the  progress  of  the  Cause  it  should  be  necessary 
to  appoint  a  Receiver  (t). 

Though  a  Will  of  personal  Estate  proved  in  the  Spiritual  Court, 
cannot,  though  obtained  by  Fraud  be  controverted  in  Equity, 
*260]  yet  if  a  Party  claiming  *  under  such  a  Will  comes  for  any 
aid  in  Equity  it  will  not  be  granted  him  (fc). 

(z)  Gardiner  r.  Cooke,  Mos.  18, 19.  Wans.  886. 

(a)  Colt  ?.  Woolaston,  2  P.  Wms.        (0  Ex  parte  Fearon,  5  Vet.  647. 
136.    Bright  t.  £ynoo,  1  Burr-  395.  4        (/)  Jones  t.  Jones,  3  Mem.  171- 
Inst  84.  (g)  Shewin  ▼•  Lewis,  mentioned  in 

(•)  Powis  ▼•  Andrews,  2  Bro.  P.  G.  note,  Jones  ▼•  Jones,  3  Hem.  1ST. 
476.    Bates  v.  Graves,  2  Ves.  jon.  228.        (ft)  Bates  t.  Graves,  2  Vea.  Jan.  p. 

(«)  Kerriek  ▼.  Barasby,  1  8tr.  S.  C.  288. 
7  Bro.  P.  0. 449.  Toml.  Edit ;  and  see        (0  Anon.  S  Atk.  17. 
Archer  t.  Mosse,  2  Vera.  8-  (ft)  Nelson.  ? .  OldfieM,  2  Yarn.  76. 

(d)  Stephenson  t.  Gardener,  2   P. 
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A  Will  and  Probate,  even  in  the  common  form,  in  the  proper 
Ecclesiastical  Court,  which  is  in  the  nature  of  a  Sentence  is  a 
good  Plea  Co  a  Bill  by  Persons  claiming  as  next  of  Kin  to  a  Per- 
son supposed  to  have  died  intestate  (/)•  And  if  Fraud  in  obtain- 
ing the  Will  is  charged,  that  is  not  a  sufficient  equitable  ground 
to  impeach  the  Probate ;  for  the  Parties  may  resort  to  the  Eccle- 
siastical Court,  which  is  competent  to  determine  upon  the  ques- 
tion of  Fraud  (m).  But  where  the  Fraud  practised  has  not  ex- 
tended to  the  whole  of  the  Will,  but  only  to  some  particular 
clause ;  or  if  Fraud  has  been  practised  to  obtain  the  consent  of 
the  next  of  Kin  to  the  Probate,  Courts  of  Equity  have  declared 
the  Executor  a  Trustee  for  the  next  of  Kin  (»). 

There  are  cases  also,  where,  when  a  will  of  Real  and  Per- 
sonal Estate  has  been  obtained  by  forgery  and  Fraud,  and  is 
sought  to  be  set  aside  in  Equity,  and  an  Issue  demsavit  vel  non  has 
been  directed,  and  on*  a  Trial  at  Bar  the  Will  has  been  found 
to  be  forged,  the  Executors  under  Will,  notwithstanding  the 
same  had  been  proved  in  the  Ecclesiastical  Court,  have  been 
held  to  be  Trustees  for  the  next  of  Kin,  as  to  the  Personal  Es- 
tate (o). 

And  in  some  cases,  it  seems,  a  Will,  though  good  *at  [*26l 
Law,  maybe  set  aside  in  Equity  for  Fraud;  as,  if  A  should  agree 
to  «;ive  B  Bank  Bills  to  the  amount  of  1,000/.  in  consideration 
that  B.  should  devise  his  Lands  to  A.%  and  accordingly  B.  does 
make  such  a  Will,  and  A.  gives  B.  the  Bank  Bills,  but  those 
Bank  Bills  prove  to  be  forged,  this,  though  a  good  Will  at  Law, 
may  nevertheless  be  avoided  in  Equity  by  the  Testator's  heir  for 
the  fraud  (p). 

Although  a  Man  may  have  a  mind  of  sufficient  soundness  and 
discretion  to  regulate  his  affairs  in  general,  yet  if  such  a  domi- 
nion or  influence  be  obtained  over  him  as  to  prevent  his  exer- 
cising such  discretion,  in  the  making  of  bis  Will,  be  is  not  con- 
sidered as  having  such  a  disposing  mind  as  will  give  effect  to  the 
Will  (q). 

Previous  to  the  consideration  of  cases  of  Fraud,  it  is  proper 
to  advert  to  some  rules  laid  down  upon  the  subject. 

1 .  The  Rule  of  Law  as  to  Fraud,  is  considered  as  a  good 
Rule  in  Equity,  (viz.)  that  Fraud  is  never  to  be  presumed ;  but 
that  may  be  a  Fraud  in  Equity  which  is  not  so  at  Law  (r). 

(i)  1  Vera.  397.  (p)  Gobi  t.  Tracj,  1  P.  Win*.  888.  S. 

(m)  8  Vera.  8.  76.  2  Chan.  Cm.  178.  C.  2  Vem.  700. 

1  P.  Wmi.  986.  (q)  Mountain  ▼.  Benoet,  1  Coi9  363. 

(»)  I  Str.  666.  Gilb.  313.  1  Ves.  884.  (r)  Trencfaafd  ▼.  Wanley,  8  P.  Was. 

eked  Bedesd.  Tr.  PI.  809.  3d  edit.  166 ;  and  see  Townsheod  v.  Lowfield, 

(o)  Barntley  y.  Powell,  18  July  1749.  3  Atk.  536.  Nels.  185.  Sed  fid.  Earl  of 

8.  C  1  Vet.  819.  884.  &  Str.  Harriot  v.  Chesterfield  r.  Jaaton,  1  Atk.  351,  2, 

Marriot ;  bat  see  Gilb.  Almiworthy  v.  where  it  is  amid  there  may  be  preaump- 

Shapfaad,  Slit  March  1772.  tire  fraud. 
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2.  If  the  Principal  in  a  Fraud  be  released,  Parties  who  would 
have  been  secondarily  liable  cannot  be  proceeded  against  (i). 

3.  An  impeached  Deed  cannot  be  supported  by  evidence  of 
considerations  wholly  different  from  those  alleged  in  it  (t). 

*262  J  *4.  A  Deed  cannot  be  set  aside  in  part  for  Fraud.  If 
set  aside  at  all  it  must  be  m  toto  (u)  ;  and  if  obtained  by  Fraud, 
it  will  be  set  aside  in  toto,  though  innocent  Persons  are  interested 
under  it  (x).  (1) 

Solemn  Conveyances.  Releases  and  Agreements,  will  not  be 
set  aside  on  slight  grounds  (y) ;  prima  facie  they  are  conclusive; 
but  whenever  suppressio  vert  or  suggestio  falsi  occur,  and  more 
especially  both  together,  they  afford  a  sufficient  ground  for  set* 
ting  them  aside  (z).  (2) 

If  an  Instrument  is  obtained  from  Persons  ignorant  of  their 
Rights,  but  whose  Rights  are  known  to  the  Party  obtaining  the 
Instrument,  a  Court  of  Equity  will  relieve  (a).  (3)  Courts 
have  even  gone  farther,  and  have  set  aside  Instruments  obtained 

(*)    Thompson  against   Harrison,  2  fa)  1  P.  Wmi.  727. 1  Atk.  10. 1  Ves. 

Bro.  C.  C.  464.  19-    2  Atk.  692. 

(I)  Watt  t.  Grove,  2  Sen.  &  Lefr.  (z)  See  Jervis  t.  Duke,  1  Yen.  19. 

501.  Broderick  r.  Broderick,  1  P.  Wms.  239. 

(u)  Sea  Myddleton  v.  Lord  Kenyon,  Gaan  v.  Caen,  2  P*  Wms.  727.    Bowles 

2  Vet.  jun.  408.    Lawley  v.  Hooper,  3  v.  Stewart,  1  Sen.  &  Lefr.  209. 

Atk.  2S1.  (a)  Broderick  and  Broderick,  1    P. 

(x)  Davidson  v.  Russell,  2  Dick.  761*  Wms.  239,  and  the  cases  referred  to  in 

Worseley  v.  De   Mattos,  1  Bur-  474.  the  note. 
Huguenin  and  Baseley,  14  Ves.  273. 


(1)  Vide  Murray  v.  Riggs,  15  Johns.  Rep.  571.,  on  appeal.  A  distinction  pre- 
vail* between  those  contracts  which  are  void  on  account  of  fraud,  and  such  as  are 
only  voidable,  in  respect  of  their  being  confirmed  by  any  subsequent  act  of  the 
party  :  Thus,  a  deed  fraudulent  in  part,  is  void,  and  cannot  be  confirmed  ;  but  a 
deed  constructively  fraudulent,  being  contrary  to  the  policy  or  provisions  of  a  sta- 
tute, or  being  voluntary,  is  voidable  only,  and  may  become  valid  by  matter  ex  post 
facto.    Murray  v.  Riggs,  ut  supra*     Verplanck  v.  Sterry,  on  appeal,  12  Johns.  Rep. 

536.  Vide  Sherry  v*  Arden,  t  Johns.  Ch.  Rep*  261-  And  in  most  cases,  the  party 
will  not  be  entitled  to  relief,  unless  the  fraud  be  consummated  at  the  time  of  the 
execution  of  the  contract.  A  fraud  in  a  subsequent  and  distinct  transaction,  will 
not  vitiate  a  prior  contract*     Ckesterman  v.  Gardner,  5  Johns.  Ch*  Rep-  29. 

(2)  And  thus,  where  Ji-  procured  a  conveyance  of  land  from  B*  by  fraud,  in 
which  C.  was  concerned,  A  afterwards  confessed  a  judgment  to  C,  who  assigoed 
it  to  D.  for  a  valuable  consideration,  and  without  notice  of  the  fraud,  it  was  held, 
that  the  deed  to  Jl>  being  void,  the  judgment  created  no  valid  Hen  on  the  land,  and 
that  D.  took  the  assignment  subject  to  all  the  rights  of  the  debtor ;  and  it  was 
decreed,  that  the  land  should  be  reconveyed,  and  discharged  from  the  judgment, 
and  that  a  perpetual  injunction  should  be  awarded*  tevingston  v.  Hubbs,  2  Johns. 
Ch*  Rep.  512.         . 

(3)  And  thus,  where  an  attorney  revived,  by  scire  facias,  a  judgment  of  13  or  14 
years  standing,  on  which,  only  a  small  sum,  if  any  thing,  was  due,  knowing  that 
the  land  on  which  the  judgment  was  a  lien,  was  in  possession  of  innocent  and  bona 
fide  purchasers  ;  and  afterwards  used  the  judgment  to  compel  the  purchasers,  who 
were  ignorant  of  the  facts,  to  pay  and  secure  to  him  a  debt  against  the  person  un- 
der whom  they  claimed ;  the  court,  on  the  ground  of  imposition  and  undue  ad- 
vantage, ordered  the  attorney  to  refund  the  money  he  had  so  obtained,  and  act 
aside  the  security  by  him  taken,  with  costs.  Reigal  v.  Wood,  1  Johns*  Cb» 
Rep.  402* 


PREVENTION  OF  FRAUD.  £62 

from  Parties  ignorant  of  their  Rights,  although  no  Fraud  or  Im- 
position has  been  practised  (fr). 

An  Agreement  for  a  Lease,  founded  on  a  fraudulent  statement, 
will  be  rescinded,  and  an  account  directed  between  the  Par- 
ties (c). 

If,  indeed,  a  Man  upon  a  Treaty  for  any  Contract,  makes  a 
false  representation,  whether  knowingly  or  not  (d),  by  means  of 
which  he  puts  the  Party  bargaining  *under  a  mistake  [*26S 
upon  the  Terms  of  Bargain,  it  is  a  Fraud,  and  relievable  in 
Equity  (e). 

If  A.  be  about  to  marry  C.  on  a  false  representation  by  D. 
to  C.  that  A.  is*  worth  20,0002.,  and  for  this  representation  A. 
gives  D.  5,0001.,  A.  may  recover  it  back,  not  because  the  Court 
has  any  regard  to  A.  in  such  a  transaction,  but  in  respect  to  C. 
the  Lady  thus  injured  (/)  ;  but  though,  if  a  representation  is 
improperly  made  on  an  intended  marriage,  it  must  be  made 
good,  yet  if  in  the  misrepresentation  the  Party  refers  to  the 
Deeds,  or  otherwise,  out  of  which  the  misrepresentation  arose, 
and  the  other  Party  is  capable  of  seeing  whether  the  misrepre- 
sentation was  right,  there  the  Party  cannot  have  redress  for  such 
misrepresentation  (g).  > 

A  Purchaser,  it  seems,  will  not  be  relieved  against  the  Title- 
of  A.y  who,  ignorant  of  his  own  Title,  encouraged  the  Purchaser 
to  buy  (A). 

Suppressio  veri  is  often  considered  as  fraudulent,  and  forming 
aground  for  relief  in  Equity.  If  a  Person  under  the  influence 
of  mistake,  builds  on  another  Person's  ground,  that  person 
seeing  the  Building  and  not  interfering  to  put  the  party  on  his 
guard,  such  suppression  of  the  truth  is  considered  as  fraudulent, 
and  a  Court  of  Equity  will  relieve  (»)•  *A  Landlord,  [*264 
therefore,  has  been  restrained  from  cutting  ornamental  trees  in 
a  Lawn  during  the  Term,  his  conduct  amounting  to  a  consent 
to  the  Tenant's  plan  of  Improvement,  laying  out  the  Lawn, 
&c.  (&).  But  there  does  not  appear  to  be  any  Case  in  which  a 
Lessee,  either  of  a  Term,  or  from  year  to  year,  making  any  im- 
provement upon  the  Estate  in  his  possession,  though  with  the 

(*)  Etuis  against  Lewellyn,  2  Bro.  (?)  Anslie  v.  Medlycot,  MS.  1806. 

C.  C  150.  (A)  Hobs  v.  Norton,  2  Ch.  Cas.  128. 

(e)  Long  t.  Fletcher,  2  Eq.  Abr.  5.  It  is  not  very  clear  what  the  Chancel- 
{i)  Anslie  r.  Medlycot,  9  Ves.  21*  S.  tor's  opinion  was.     See  also  Dyer  t- 

C.  M8. ;  and   see  Grates  ▼.    White,  Dyer,  ibid.  p.  109. 

Frees*  67.    Scott  ? .  Scott,  mentioned        (t)  Pilling  and  Armitage,  12  Ves.  85  ; 

arg.  S  Ves-  458,  and  fully  reported  1  see  also  2  AUc  82.    East  India  Com-. 

Cox,  365.  pany  ▼•  Vincent ;  and  see  Dann  ▼.  Spur* 

(«)  Neville  against  Wilkinson,  1  Bro.  rier,  7  Ves.  231.    Lord  Mansfield  said 

C.  C  546.     Evans  ▼.  Bicknell,  6  Ves.  if  a  man  lets  another  build  on  his  Land, 

J  74.  183.    Burronghs  and  Lock,  10  Ves.  it  shall  be  pronounced  a  Gift-    Sed  ew. 

475.    De  Manneville  ▼.   Crompton,  1  Vid.  Matts  v.  Hawkins,  5  Taunt.  23 ; 

Yes.  and  Bern-  355,  6.  and  see  Forway  t.  Rowe,  19  Ves.  156. 

(f)  Tooke  t.  Harwood,  MS.  and  see  152. 

oa  this  subject  2  Sen.  &  Lefir.  362.  (k)  Jackfon  r.  Cator,  5  Ves*  688. 
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complete  knowledge  of  the  Landlord,  has  been  held 
againdt  that  Landlord,  to  have  his  Lease  prolonged  until  he  shall 
obtain  reimbursement  for  the  improvements  he  has  made  (ft  ; 
and  it  has  been  held  he  cannot  prove  under  the  Lessor's  commis- 
sion in  respect  of  such  improvements  (wi).  But  if  a  Landlord, 
knowing  the  Tenant's  Lease  to  be  bad,  stands  by,  and  allows 
him  to  make  improvements  on  the  faith  of  the  supposed  good- 
ness of  his  Lease,  in  such  case,  it  seems,  Equity  would  relieve  (»). 

So,  too,  where  A  being  Tenant  in  Tail,  Remainder  to  his 
brother  B.  in  Tail,  and  A.  not  knowing  of  the  Entail,  made  a 
settlement  on  his  wife  for  life,  for  her  jointure,  without  levying 
a  fine,  or  suffering  a  recovery,  which  2?.»  who  knew  of  the  En- 
tail, engrosses,  but  does  not  mention  any  thing  of  the  Entail, 
because,  as  he  confessed  in  his  answer,  if  he  had  spoken  any 
thing  of  it,  his  brother,  by  a  recovery,  might  have  cut  off  the 
Remainder  and  barred  him  ;  although  after  the  death  of  j!.,  B. 
recovered  in  Ejectment  against  the  Widow  by  force  of  the  En- 
*265]  tail ;  yet  she  was  relieved  *ia  Chancery,  and  a  perpetual 
Injunction  granted  for  this  Fraud  in  B.  in  concealing  the  Entail ; 
since,  had  it  been  disclosed,  the  settlement  might  have  been 
made  good  by  a  recovery  (o). 

Although  (except  in  some  few  cases  already  noticed)  a  power 
defectively  executed  does  not  admit  of  relief,  yet  if  the  Remain- 
der-roan, with  notice  of  the  defect,  has  lain  by  a  considerable 
time,  and  suffered  the  Appointee  to  expend  Money  on  the  Es- 
tate, and  acquiesced  in  his  Title,  a  Court  of  Equity  will  compel 
him  to  make  good  the  defect  (p). 

So,  where  one  made  his  Will,  and  his  Wife  Executrix,  and 
his  Son  afterwards  prevailed  on  his  Mother  to  get  the  Father  to 
make  a  new  Will,  and  to  name  him  Executor,  he  promising  to 
be  a  Trustee  only  for  his  Mother ;  this  was  considered  a  Fraud, 
and  the  Son  held  to  be  accountable  as  a  Trustee  (q). 

There  are  a  variety  of  cases  where  a  person  standing  by,  and 
by  silence  contributing  to  a  Fraud,  has  been  compelled  to  re- 
medy the  mischief  his  fraudulent  silence  has  occasioned  (r). 

The  servants  of  a  Grazier  driving  a  flock  of  Sheep  to  Lon- 
don were  encouraged  by  an  Innkeeper  to  put  the  Sheep  into 
*266]  pasture  grounds  belonging  to  the  Inn ;  *the  Landlord 

(i)  IS  Ves.  85  ;  but  see  7  Ves.  231.  amount  of  Land    demised.    Ramadan 

(m)  Anon.  1804,  MS.  and  Hylton,  2  Ves.  304.  where  Release 

(n)  Pilling  and  Armitage,  12  Ves.  85.  held  bad  on  account  of  the  suppression 

Kennejr.  Browne,  3  Rtdgw*  P.  C,  618.  of  a  Settlement.     Beatriff  and  Smith, 

(©)  3  Bacon's  Abr.  299.  Eq.  Ca.  Abr.  357,  which  was  a  Sale  of 

(p)  Sugden  on  Powers,  303,  1st  edit.  Land  and  suppression  of  articles, 
and  the  cases  there  cited.  (r)  See  llunsden  t.  Chenej,  2  Vera. 

(o)   Thync  ▼.  Thyne,  1  Vera.  29S  ;  150,  the  concealment  of  an  Entail;  sew 

and  see  also  other  cases  determined  on  also  Draper  and  Borlan,  2  Vers.  370, 

the  same  principle ;  as  Mead  and  Webb,  concealment  of  an  Encumbrance,    lb- 

4  Bro.  P.  C  497,  a  case  between  Lessor  botson  and  Rhodes,  2  Vera.  554.  con- 

and  Leasee  as  to  a  suppression  of  the  cealment  of  a  Mortgage. 
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seeing  the  Sheep,  consents  they  shall  stay  there  one  night,  and 
then  distrains  them  for  Rent ;  but  the  Court  relieved  him  against 
the  distress,  with  Costs,  at  Law  and  in  Equity  (*). 

If  a  Conreyance  by  Lease  and  Relea$euor  Bargain  and  Sale, 
has  been  obtained  by  means,  which  in  a  Court  of  Equity  have 
the  character  of  Imposition,  Fraud,  or  undue  Advantage,  which, 
indeed,  may  all  be  comprehended  under  the  general  term  Fraud, 
a  Fine,  constituting  part  of  that  Conveyance  which  is  so  af- 
fected, whatever  may  be  the  effect  at  Law,  is  no  bar  to  relief  in 
Equity.  The  Person  deriving  Title  under  it  is  a  Trustee  ;  and 
the  species  of  relief  is  by  directing  a  Re-conveyance  (t).  If  a 
Contingent  Remainder  is  destroyed  by  a  legal  Conveyance,  and 
that  conveyance  is  obtained  by  Fraud,  Equity  will  relieve  against 
it  (ft).  And  so,  where  a  Fine,  followed  by  Non-claim)  was  le- 
vied by  one  who  got  possession  under  a  forged  Deed,  a  Court 
of  Equity  decreed  against  the  Fine  (&}.  In  a  very  early  case, 
where  a  Fine  and  Recovery  were  obtained  by  circumvention,  it 
was  held  that  the  Party  taking  the  benefit  of  them  was  compel- 
lable to  recompense  the  Person  circumvented  (y).  (1) 

*  Letters  Patent,  if  obtained  by  Fraud,  may  be  set  aside  [*S6Y 
at  the  suit  of  the  Attorney-General  (*). 

Fraudulent  Instruments  may  be  proved  to  be  "such  by  facts 

2>parent  on  the  face  of  the  Instrument,  as  vrell  as  by  eitrinsic 
vidence.  The  consideration  of  a  Deed  may  be  such,  as  of  it* 
self,  to  show  the  Deed  was  fraudulently  obtained.  Allusion  has 
already  been  made  to  the  case  of  young  Heirs,  and  Reversioners, 
and  in  what  manner  inadequacy  of  consideration  affects  Contracts 
by  them  (a),  in  regard  to  Persons  not  standing  in  those  situa- 
tions, mere  inadequacy  of  price,  unless  it  amount  to  what  is 
termed,  gross  inadequacy,  is  not  a  ground  for  annulling  an  Agree- 
ment, though  executory,  if  the  same  appears  to  have  .been  fairly 
entered  into,  and  understood  by  the  Parties,  and  capable  of 
being  specifically  performed ;  still  less  does  such  inadequacy  form 

(«)  Fowkes  t.  Joyce,  Prec.  Ch-  7  S.  443.  446. 
C.  S  Vera.  129.  (*)  Cartwright  t.   Pulteney,  2  Atk. 

(t)  Pickett  t.  Loggan,  14  Ves*  234 ;  381 ;  and  see  Addison  and  Committee  ▼. 

see  alio  Wilkinson  r.  Brayfield,  2  Vera.  Dawson,  2  Vera.  678,  and  Clarke  by 

307.    Baker  ▼.  Pritchard,  2  Atk    390.  Committee?.  Richards,  2  Vern.  412. 
BamsleyT.  Powell.    1    Vea.  289.    In        (a)  We  I  by  v.  Welhy,  Tot    164;  and 

Pennev.  Peacock,  For.  42,  it  was  doubt-  see  Wright  ▼.  Booth,  Ibid.  167.  Coleby 

ed  bow  far  fraud  could  affect  so  solemn  ▼•  Smithy  1  Vern  205. 
an  act  as  a  Pine ;  but  in  the  same  case        (*)    Attorney-General  v.  Vernon,    1 

in  M 3.  no  such  doubt  appears.  Vern.  277. 370.    S.  C.  2  Cb.  Rep.  353. 

(w)  Bagiefield  v.  Englefield,  1  Vern.        (a)  Ante,  p.  119. 


(1)  So,  where  H.  purchased  lands  of  J,  S.,  and  took  a  deed,  and  executed  a 
mortgage  back  to  secure  a  part  of  the  purchase  money  ; — the  mortgage  was  re- 
corded, but  H.  neglected  to  record  his  deed  pursuant  to  statute ; — the  defendants, 
who  had  purchased  the  claim  of  an  occupant,  without  title,  procured,  by  fraud,  a 
release  from  /.  S ,  and  had  it  recorded  prior  to  the  recording  of  the  deed  to  H"., 
tko  defendants  were  decreed  to  execute  a  release  of  their  pretended  claim  to  B. 
L*pton  t.  Cornell,  4  Johns.  Cb.  Rep.  262. 
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a  ground  for  rescinding  an  Agreement  executed ;  bat  under  such 
circumstances  the  Court  would  not  decree  a  specific  perform- 
ance of  an  Executory  Agreement  (6).  Lord  Chief  Baron 
Eyre  observed,  that  "there  was  no  case  where  mere  inadequacy 
of  Price,  independent  of  other  circumstances,  had  been  held 
sufficient  to  set  aside  a  transaction  (e)" 

A  bargain  may  be  hard  and  uncopscionable,  and  yet  valid, 
"  unless,"  as  Lard  Eldon  says  "the  inadequacy  of  price  is  such 
as  shocks  the  conscience"  and  amounts  in  itself  to  conclusive  and 
*268]  decisive  evidence  of  Fraud  in  the  ^transaction  (rf).  The 
inequality  must  be  so  gross  that  a  man  would  start  at  the  bare 
mention  of  it  (e) ;  but  "  inadequacy,"  says  Chief  Baron  JVfao 
donald,  "  is  not  to  be  measured  by  a  little  on  one  side,  or  the  % 
other,  by  this  or  that  excess,  if  so,  where  shall  we  cast  an- 
chor (/)  r 

Whenever,  therefore,  an  Agreement  is  so  extremely  inade- 

Juate  as  to  satisfy  the  conscience  of  the  Court,  by  the  amount  of 
lie  inadequacy  that  there  must  have  been  imposition,  or  that 
species  of  pressure  upon  distress,  which  in  the  view  of  a  Court 
of  Equity  amounts  to  oppression,  the  Court  will  give  relief  (g)  ; 
as  where  fifty  guineas  were  given  for  an  estate  worth  7001.  {h) . 
An  Annuity  cannot,  generally  speaking,  be  set  aside  for  inade- 
quacy of  Price  (i) ;  but  if  the  price  be  grossly  inadequate,  it 
may,  it  seems,  beset  aside  (fc).  What  shall  be  termed  gross 
inadequacy  has  not  been  defined,  unless  the  saying  "  what  shocks 
die  conscience,"  be  a  definition.  If  Premises  worth  22L  are 
let  for  1 6/.  Ss.y  the  difference  is  not  so  gross  as  to  vitiate  the 
*269]  bargain  on  the  *grotind  of  inadequacy  of  consideration  (l). 
Where  a  Sale  was  for  one  half  of  the  worth,  that,  it  has  been 
held,  would  be  relieved  against  (m) ;  (1)  such,  certainly,  was  the 

(6)  See  Day  ?.  Newman,  3  Cos,  77  ;       (/)  Evens  v.  Browne,  1  Wight  109. 
and  Bee  poet*  (jg)  Underbill  end  Horwood,  10  Yen. 

(e)  See  Griffith  v.  8pratby,  ft  Bro.  180,  819.    Peacock  ▼•  Evens,  16  Ves.  517  ; 
in  n.  S.  C.  1  Cos,  883,  by  the  name  of  and  tee  what  is  said  in  Darky  v.  Single- 
Griffith  v.  Spratley ;  and  so  Moth  v.  ton,  1  Wight  89. 
Atwood,  5  Ves.  846,  and  what  is  said  by       (a)  Boothby  v.  Vernon,  9  Mod*  147. 
Lord  Erskine  in  Lowther  v.  Lowther,        (t)  Floyer  against  Sherrard,  Ambl.  18. 
13  Ves.  103.  Speed  and  Phillips,  3  Anst.  752. 

(d)  Coles  t.  Treeothick,  9  Ves.  946 ;        (k)  Heathcote  and  Paignoo,  8  Bro.  C. 

andseeClerksonv.  Hanway,8P.  Wins.  C.  167.   Lawley  v.  Hooper,  3  Atk.  878  ; 

803.    Gibson    v.  Jeyes,   6  Ves.   873.  but  see  the  observations  on  those  eases 

Crowe  v.  Ballard,  1  Ves.  jun.  219.    8.  in  Mac  Gee  v.  Morgan,  8  8ch.  &  Lefr. 

C.  8  Coi,  853.    How  v.  Wilden,  8  Ves.  395,  in  note.    Lamplogh  v.  Coi,  1  Dick. 

616.    Low  and  Barchard,  8  Ves.  137 ;  411.    Underbill  v.  Horwood,  10  Vee. 

and  what  is  said  in  Burroughs  v.  Lock,  819. 

10  Ves.  474.  Murray  v.  Palmer,  8  Scb.        (0  Lukey  v.  O'Donnell,  8  Scho.  &, 

&  Lefr.  488.  and  Western  v.  Russell,  3  Lefr.  47 J. 
Vee.  fc  Bee.  198,  &  (m)  Maskeen  v.  Cole,  T.  T.  8  Geo.  3. 

(<)  Per  Lord  Eldon,  in  Astley  v.  Wei-  1733.  MS. 
don,  8  Bos.  and  Pull.  351. 


(1)  Where  the  attorney  of  the  Plaintiff,  at  his  request,  purchased,  at  a  sberifi'e 
sale,  the  farm  of  the  defendant,  which  was  worth  8000  dollars,  for  ten  dollars,  the. 
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doctrine  of  ttie  Civil  Law ;  and  in  an  early  Case  the  Chancellor 
wished  it  were  so  in  England  (n),  but  the  decision  alluded  to 
does  not  appear  to  have  been  followed  (o). 

The  doctrine  of  the  Scotch  Law  as  to  facile  Jtfen  (p)  does 
not  apply*  in  its  full  extent,  in  England ;  but  wherever  a  person, 
taking  advantage  of  the  necessities  of  another,  practises  extor- 
tion, a  Court  of  Equity  will  decree  the  Party  to  refund,  and  with- 
out inquiring  into  the  particular  circumstances  of  the  imposi- 
tion (q).  Lord  Eldon,  however,  has  on  this  subject  put  a  very 
strong  case :  "  Suppose,"  says  he,  "  that  A  B.  had  said, '  Make 
out  your  Title  as  Heirs ;  I  will  give  no  information  or  assist- 
ance ;  but  if  without  doing  so  you  will  take  1000J.,  I  will  give 
that  sum:'  considering  the  passages  that  are  to  be  met  with  in 
the  Judgments  of  this  Court,  though  a  valuable  Property  had 
been  acquired,  to  which  that  sum  wan  very  inadequate,  I  will  not 
say  whether  such  a  case  would  have  been  reached  by  the  Doc- 
trine of  this  Court,  protecting,  upon  public  principles,  persons 
in  distress"  (r). 

When  a  Bond  is  obtained  from  one  in  distress,  and  *not  [*270 
then  bound  to  pay,  the  party  prevailed  upon  to  give  it,  is  taken 
iirom  the  evidence  of  the  transaction  itself,  not  to  have  been 

(a)  2  Chan.  Cat.  131.  Dr.  Johnson  observes  upon  it. 

(o)  See  what  is  said  in  Mortlock  v.        (9)  Thornbill  ▼.  Evans,  2  Atk.  330. 
Boiler,  10  Ves.  992.  (r)  Pickett  v.  Loggaa,  14  Ves.  240. 

(p)  As  to*  this  doctrine  it  may  gratify  and  see  on  this  subject  Arfiglasse  t. 

curiosity  to  see  what  h  said  in  BoewelTs  Muschamp,  1  Vera*  238, 239.    Proof  v. 

Tour  in  the  Hebrides,  p.  428,  and  what  Hines,  Forrester  111. 


gross  inadequacy  of  price,  connected  with  the  circumstances  that  the  sale  was 
made  on  a  stormy  day,  and  that  no  one  was  present;  except  the  officer  and  the 
attorney,  was  held  sufficient  to  justify  the  inference  of  fraud;  and  the  debtor,  on 
a  bill  filed  by  him  for  that  purpose,  was  allowed  to  redeem  the  estate,  on  paying 
the  sum  due  on  the  executioo,  and  the  amount  paid  by  the  attorney,  on  the  sale, 
with  interest,  fee.  Howell  v.  Baker,  4  Johns*  Ch.  Rep.  118.  80,  where  the  heirs 
apparent  of  an  idiot,  whose  estate  was  large,  and  in  the  hands  of  a  committee, 
tang,  themselves,  weak,  illiterate  and  necessitous,  and  finding  it  difficult  to  pro- 
cure and  perpetuate  the  evidence  of  their  relationship,  employed  an  agent  to 
transact  the  business  for  them,  at  a  commission  of  ten  per  cent.  00  the  amount  to 
be  recovered ;  and  the  agent  afterwards  purchased  their  interest  in  the  estate,  at 
about  one  fourth  of  its  ultimate  value ;  and  after  the  estate  was  recovered,  he 
took  from  them,  in  pursuance  of  the  original  agreement,  a  conveyance  of  their 
interest,  and  a  power  of  attorney  to  prosecute  the  decree,  and  to  receive  to  bis 
own  use,  their  shares  of  the  estate  yet  to  be  accounted  for :  The  contract  was 
set  aside  on  the  ground  of  gross  inadequacy  of  price,  connected  with  the  weakness 
and  necessities  of  the  sellers*  Butter  v.  Haskell,  4  Des*  651:  But,  in  general, 
mere  inadequacy  of  price,  though  the  bargain  be  a  hard  one,  will  not  be  sufficient 
to  induce  the  court  to  set  aside  an  agreement.  Oregor  v.  Duncan,  2  Des.  639. 
Vide  ButUr  v.  HatkeU,  uf  $upra>  687.  Tet,  the  inadequacy  of  price  may  be  so 
gross,  as  to  furnish  a  strong,  and  even  conclusive  presumption,  though  there  be  no 
direct  proof  of  fraud,  that  an  undue  advantage  has  been  taken  of  the  ignorance, 
weakness,  or  necessity  of  the  vendor.  Butler  v.  HatkeU,  ut  supra.  697.  Nor  will 
the  hazard  run  by  the  purchaser  of  an  estate  of  losing  what  he  may  advance  on 
some  contingency,  or  specious  offers  to  rescind  the  bargain,  when  the  injured 
party  could  not  refund  the  money,  preclude  the  court  from  granting  relief  in  such 
rases.    Butter  v.  Haskell*  ut  supra,  698, 699. 
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properly  advised  on  the  subject,  and  it  will  be  set  aside  (*).  A 
Conveyance  of  a  Reversionary  Interest  from  an  uncle  to  a 
nephew,  under  circumstances  of  gross  inadequacy  of  price  and 
alleged  fraud,  was  attempted  to  be  set  aside  after  forty  years, 
but  held  to  be  supported  by  the  consideration  of  natural  love 
and  affection  inserted  in  the  witnessing  part  of  the  Deed,  although 
not  expressed  in  the  recital  (I). 

If  a  Bargain,  which  was  fair  at  the  time,  becomes,  by  subse- 
quent events,  very  advantageous,  the  Vendor  cannot  make  any 
claim  in  a  Court  of  Equity  on  the  ground  of  inadequacy  of 
Price  (it).  If,  for  instance,  a  Man  should  contract  to  sell  an  Es- 
tate in  consideration  of  an  Annuity  during  his  Life,  and  the 
Contract  is  signed,  and  the  Party  to  have  the  Annuity  dies  be- 
fore the  first  half  year,  the  Court  would  still  execute  the  Con- 
tract .a?). 

So,  if  a  Deed  be  entered  into  by  Parties  fully  apprized  of  their 
rights,  in  ordVr  to  put  an  end  to  a  Suit  although  upon  inadequate 
consideration  it  cannot  be  set  aside   y). 

*271  ]  Nor  does  the  Court  ever  relieve  against  Marriage  Con- 
tracts for  Settlement,  Jointures,  or  other  Provisions,  though  they 
may  be  very  unequal,  and  in  favour  of  the  Wife,  "  because  it 
cannot  set  the  Wife  in  statu  quo,  or  unmarry  the  Parties,"  as  was 
said  in  Wycherley  v.  Wycherley,  where  the  Remainder-man,  on  a 
Bill  to  be  relieved  against  a  Jointure  made  by  Tenant  for  Life, 
upon  his  death-bed  in  consideration  of  and  previous  to  his  Mar- 
riage, by  virtue  of  a  power  reserved  to  him,  was  denied  re- 
lief^). 

In  all  cases,  it  must  be  remembered,  that  if  a  Contract,  void- 
able for  inadequacy  of  consideration,  is  confirmed  by  the  Party, 
with  his  eyes  open,  (as  the  expression  is,)  it  will  not  be  relieved 
against  (a). 

Voluntary  Conveyances  are  frequently  declared  by  Courts  of 
Euuit)  to  be  fraudulent,  an  i  the  Court  will  determine  the  fact 
of  Fraud  without  a  trial  at  Law,  (fc).  (I) 

(«)  Braaley  v*  Magrath,   2  Sch.  &  Capper,  1  Bra.  156. 

Left.  35.     Carpenter  ▼.  Herriot,  Cor.  (y)  Stephen*  against  Lord  Viscount 

Lord  Northington,  cited  arg.  o*  2  Ves.  Batemao,  1    Bro-  C  C.  22 ;  and  see 

jun.  493,  by  the  name  of  Carpenter  v.  Leonard  ▼•  Leonard,  2  Bail  &  Beatty, 

Elliot,  and  reported  1  Eden,  338.  179. 

(I)  Wballey  t.    Whatlej,  1    Mem.  (z)  Cited  in  North  ▼.  Antelt,  2  P. 

436.  Wm*.  619.  2  Eq   Abr.  391.     Anon.  Ch. 

(u)  See    Batty  and  Lloyd,   1  Vera.  Caa.  17.    Whitfield  f.  Taylor,  Show.  P; 

141,  and  Go  w land  and  De  Faria,  17  C  20. 

Ves.  25.  (a)  Masfceen  v.  Cote,  Trin.  Term,  6 

(?)  See  3  Bro.  C.  C.  605.  and  Lord  Geo.  2.  1733,  MS. 

Eldon  adopts'  this  case  in  Coles  and  Tre-  (ft)  White  v.  Hussey,  Pree.  Ch.  15. 
cothick,  9  Ves.    246.    Mortimer    and 


(1)  A  court  of  equity  will  set  aside  the  deeds  of  a  person  conveying  his  whole 
property  to  a  woman  with  whom  he  cohabited,  no  valaable  consideration  being 
proved  to  have  been  paid,  as  fraudulent  against  creditors.  Butot  r.  Sm*h,  2 
*214. 
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Whatever  previous  determinations  there  may  formerly  have 
been  to  the  contrary  (c),  it  is  now  fully  settled,  upon  the  Statute 
27  Eliz.  c.  4,  which  was  passed  to  prevent  Frauds  on  Pur- 
chasers, that  a  voluntary  Settlement,  however  free  from  actual 
fraud,  is,  by  the  operation  of  that  Statute,  deemed  fraudulent 
and  void  against  a  subsequent  Purchaser  for  a  valuable  considera- 
tion, even  where  the  Purchase  has  been  made  with  notice  of  the* 
prior  voluntary  Settlement.  The  Statute  receives  the  same 
construction,  and  produces  the  same  effect  both  in  Law  and 
Equity  ;  *and  a  Purchaser  of  an  Equitable  Estate  for  a  [*27£ 
valuable  consideration,  though  with  notice,  is  no  more  aflected 
by  a  voluntary  Settlement,  than  a  Purchaser  of  a  legal  Estate  (<Z). 
If,  therefore,  a  man  after  Marriage  makes  the  most  prudent  Set- 
tlement on  his  Wife  and  Children,  such  as  every  wise  man  must 
approve,  if  the  Father  is  afterwards  dishonest  enough  to  sell  for 
a  valuable  consideration  the  subject  of  the  Settlement,  he  may, 
and  the  Sale  cannot  be  impeached  (e).  (1)  If,  however,  the 
Purchase  has  been  made  at  an  undervalue,  it  would  not  invali- 
date the  previous  voluntary  Conveyance  (/). 

"  I  hardly  know  an  instance,"  says  Lord  Hardwicke,  "where 
a  voluntary  Conveyance  has  not  been  held  fraudulent  against  a 
subsequent  purchaser  (g)."  And  where  a  power  is  executed 
under  a  voluntary  Settlement,  and  that  power  is  afterwards  exe- 
cuted for  a  valuable  consideration,  the  Purchaser  will  have  the 
benefit  of  it  (h). 

If  a  Man  makes  a  voluntary  conveyance  of  Land,  and  the 
Alienee  sells  the  same  for  a  valuable  consideration,  the  Land, 
the  Court  inclined  to  think,  was  bound  (t).  *  So  on  an  Appoint- 
ment of  Property  *over  which  a  Man  has  an  unlimited  [*273 
power  as  to  objects,  he  who  pays  a  consideration  to  the  volun- 
tary Appointee  may  constructively  be  held  to  be  in  the  same  situa- 
tion as  if  he  had  in  the  first  instance-paid  it  to  him  by  whom  the 
Estate  has  been  granted,  or  the  power  executed  (fe). 

So,  though  a  voluntary  Bond  is  void  as  against  Creditors,  yet 


(c)  See  White  ?.  Stringer,  2  Lot.  (e)  Hill  r.  Bishop  of  Exeter,  8  Taunt 
105,  end  the  cases  mentioned  by  Lord  82, 3. 

EOenborough,  hi  hie  Judgment  in  Otley  (/)  Doe  t.  Rootledge,  Cowp.  705. 

▼-  Manning,  9  East,  63, 4.  Metcalfe  v.  Fnlrertoft,  1  Ves.  &  Bea. 

(d)  Boekle  y.  Mitchell,  IS  Ves.  110.  84.    Doe  ▼.  James,  16  East,  212. 
Pohertaft  ▼.  Potortoft,  18   Yes.,  90.  (g)  White  ▼.  Sansom,  3  Atk.  412. 
Metcalfe  ▼.  Fnlrertoft,  1  Ves.  &  Bea.  Sed  rid.  Jennings  v.  Sellkk,  1  Vera. 
183,4.    Otley  v.  Manning,  9  East  59.  467. 

Hill  ? .  Bishop  of  Exeter,  2  Taunt  69.  (a)  Hart  r.  Middlehurst,  3  Atk.  377. 

Evelyn  t.  Templar,  2  Bro.  C.  C  148,  (i)  Sagittary  t.  Hyde,  2  Tern.  44. 

eaid  to  be  incorrectly  reported,  18  Yes.  Rogers  ▼.  Langham,  1  Sid.  133.  Dau- 

91 ,-  and  see  Ambl.  288-  1  Eq.  Abr-  334.  beoy  ?.  Cockburn,  1  Meriv.  638. 

Powell  r.  Pleydell,  14  Jan.  1702,  Dora.  (fc)  Daubeny  v.  Cockburn,  1  Merit. 

Free     Lord   Harcourt*s  MS.  Tables,  638. 
Doe  ▼.  James,  16  East,  212. 

■ 

(1)  VWo  ftrptoiefc  t.  Slurry,  IS  Johns.  Rep.  5S6. 
Voi.  I.— -26 
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if  in  consideration  of  the  surrender  of  the  voluntary  Bond,  the 
Obligor  gives  another  Bond,  such  substituted  Bond  is  good 
against  Creditors  ;  unless  the  transaction  be  with  a  view  to  de- 
fraud Creditors,  by  an  insolvent  person  for  instance,  wishing  to 
substitute  a  valid,  for  an  invalid,  Security  (I). 

It  is  observable,  that  where  a  voluntary  Conveyance  is  after- 
wards defeated  by  a  Sale  for  a  valuable  consideration,  there  is 
no  instance  of  a  satisfaction  being  decreed  against  the  maker  of 
the  voluntary  conveyance,  or  his  Estate,  unless  where'there  has 
been  some  Covenant  on  which  an  Action  or  Suit  might  b«?  main- 
tained (m), 

Every  voluntary  conveyance  by  a  Man  jor  his  own  benefit  is 
fraudulent  against  Creditors  (n),  but  every  voluntary  Convey- 
ance is  not  fraudulent  (o).  A  voluntary  Conveyance  of  real  Es- 
tate, or  a  Chattel  Interest  in  favour  of  a  Child,  by  one,  not  in- 
debted at  the  time,  though  he  afterwards  becomes  indebted,  is 
*274]  good  as  against  future  Creditors,  though  not  against  *Pnr- 
chaser8  (/>),  (I)  provided  there  be  no  particular  evidence,  or 
badge  of  Fraud,  (a  power  of  revocation,  for  instance)  (q)9  or  re- 
tention of  possession  (r).  A  voluntary  Agreement  by  one  not 
indebted,  nor  a  Trader,  if  executed,  cannot  be  invalidated  by 
Creditors  ;  bat  if  not  executed,  it  seems,  it  might  (s).  A  volun- 
tary Conveyance  of  Copyholds  (unless  by  the  custom  of  the 
Manor  they  are  subject  to  debts,)  is  not  considered  as  fraudu- 
lent, because  they  are  not  liable  to  debts  (J). 

If  one  voluntarily  settle  his  Estate,  with  a  power  of  Revoca- 
tion, with  the  consent  of  J.  S.  who  is  his  own  Relation,  or  one 
that  may  be  supposed  to  be  at  his  command,  it  is  fraudulent 
within  the  Statute  ;  but  if  it  be  with  the  consent  of  others,  who 
cannot  be  supposed  to  consent  but  upon  very  good  grounds,  it 
is  not  fraudulent  within  the  Statute  (u). 

If  a  Father  takes  back  an  Annuity  to  the  value  of  the  Estate 
comprised  hi  the  Settlement,  it  is  considered  as  tantamount  to 
a  continuance  in  possession,  and  Creditors  will  be  relieved  against 
such  Settlement.  So,  if  a  Bond  or  Mortgage,  or  Conveyance 
of  an  instate  is  made  to  himself  and  his  Wife,  making  her  joint 
purchaser,  obligee,  or  grantee,  so  as  to  entitle  her  to  the  survi- 

(0  Ex  parte  Berry,  19  Ves.  218.  Swar.  1. 106. 

(m)  Williamson  v.  Codrington,  1  Vet.  (g)  Peacock  and  Monk,  1  Vcs.  132. 

516.  (r)    Bate*   v.   Graves,  8  Ves.    298  ; 

(n)  Fitzer  v.  Fitzer,  2  Atk.  513,  and  and  see  Stileman  v.  Adhdown,  2  Atk. 

cited  in  2  Ves.  sen.  17  ;  and  see  1  Cox,  481,    and     Lord    Banbury's    case,    2 

446.  Free ni.  8. 

(0)  Sogittary  v.  Hyde,  2  Vera.  44.  (s)  Anon.  MS.  1805. 

(p)  See  Uussell  v.  Hammond,  1  Atk.         (0    Matthews    v.    Fcaror,    1     Cox, 
15,  16.     Hollo  way  v.  Millard,  1  Madd.     278. 
Rep.  414.    Battcrcbee  v.  Farrington,  1         (u)  Lord  Banbury's  case,  2  Freem.  6. 

(1)  Vide  Roberts  y.  Anderson,  3  Johns.  Ch.  Rep.  371.  Contra.  S.  C.  on  appeal, 
18  Johns.  Rep.  515*  Rcade  v.  Livingston,  3  Johns.  Ch.  Rep.  502.  Sexton  v* 
Whraton,  8  Wheat.  229.     Uildrctk  v.  Sanda^  2  Johns.  Ch.  Rap.  35.  48,  49. 
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vorehip  if  he  dies  in  her  life-time,  yet  that  is  considered  as  a 
mere  voluntary  act  with  respect  to  Creditors,  and  fraudulent,  al- 
though as  between  the  Wife,  and  the  tjeir  or  Executor,  it  would 

prevail  {x). 

*lf  one,  indebted  at  the  time,  makes  a  mere  voluntary  [*275 
Cooveyauce  to  a  Child,  and  dies  indebted,  it  is  still  considered 
as  part  of  his  Estate  for  the  benefit  of  his  Creditors :  n  Man  in- 
debted, conveying  voluntarily,  being  always  looked  upon  as  mean- 
ing a  Fraud  on  his  Creditors  (y) 

If  a  Settleitii  nt  be  made  after  Marriage,  In  pursuance  of  a 
Bond  (z),  or  other  agreement,  before  Marriage  (a)  ;  upon  pay- 
ment of  Money  as  a  portion  (b) ;  or  a  new  additional  sum  of 
Money ;  or  even  upon  an  Agreement  to  pay  Money,  (provided 
the  Money  be  afterwards  paid)  this  makes  the  Settlement  good 
and  valuable,  both  at  Law  and  Equity,  against  Creditors  as  well 
as  Purchasers  (c)>  provided  there  be  no  Fraud,  nor  great  inade- 
quacy (d)  ;  for  some  inadequacy  is  unimportant  (e).  The  Court 
will  not  weigh  the  consideration  in  golden  scales  (/).  So, 
where  a  Husband  who  had  made  no  provision  on  his  Wife,  agreed 
that  her  fortune,  which  was  in  Trustees'  hands  *should  [*276 
be  laid  out  in  a  purchase  of  Lands  ;  the  Agreement  was  not 
considered  as  voluntary,  and  impeachable  by  a  Creditor  of  the 
Husband  (g).  And  where  a  Husband  having  lived  in  a  state  of 
adultery,  and  a  separation  took  place  between  him  and  his  Wife, 
and  upon  that  occasion  the  Husband  settled  Real  Estate  to  the 
amount  of  3001.  per  annum  on  the  Wife  for  her  separate  main- 
tainance,  and  of  the  Children  of  the  Marriage,  the  Settlement 
was  not  considered  as  fraudulent  under  the  13  Eliz.  (A). 

A  Person  before  Marriage  may  settle  all  his  property  upon  his 
intended  Wife,  even  his  moveable  effects,  and  the  fact  of  his 
being  indebted  at  the  time,  and  of  her  knowing  him  to  be  so,  will 
not,  even  against  Creditors,  invalidate  the  Transaction  ;  nor  is  it 
necessary  that  the  Husband  should  receive  a  Portion  with  his 
Wife  (t)  ;  for  the  consideration  of  Marriage  protects  the  Set- 

(x)  Underwood  v.  Hithcox,  1  Ves.  said,    "  Mr.  Vernon  grumbled  at  this 

280.  caae  more  than  any  oue  of  the  Lord 

(y)  Lord  Townsbend  r.  Wyndham,  2  Macclesfield's  decisions,  and  faid  it  was 

Ves.  10, 11 ;  and  see  1  Atk.  15,  and  94.  contrary  to  the  uniform  practice  of  the 

Taylor  v.  Jones,  2  Atk.  600.     Matthews  Court,  and   I  do'nt  believe  ho  forgave 

y«  Fearer,  1  Cox,  278.  him  as  iong  as  he  lived."   • 

(z)  Jason  v.  Jervis,  1  Vern.  2S6.  (c)    Browne  v.    Jones,  1   Atk.  190; 

(•)  Hytton  v.  Biscoe,  2  Yes.  303  ;  sec  also  ex  parte   Hall,  1  Ves.  &  Beiu 

and  see  Dundas  v.    Dutens,  2    Cox,  112.  Prec.  Ch.  101.  405. 
236.  S.  C.   1   Ves.  jun-  198  ;  but  see         (d)  W*rd  v.  Shallet,  1  Vex.  18. 
Spurgeon  ?.  Collier,   Eden's  Rep.  1st         (e)  See  Jones  v.  Marsh,  For.  C5.  S. 

roL  61.  C.  MS.    Matthews  v.  Fearer,  1  Cox, 

(b)  Stiieman  v.  Ashdown,  2  Atk.  478.  230. 
Jones  and  Marsh,  For.  G3.  S-  C.  MS.        (/)  1  Cox,  2S0. 
Wheeler  against  Caryl,  Ambl.  121 ;  and        (g)    Moore   v.    Rycaat,    Free.    Ch. 

see  Hytton  t.'  Biscoe,  2  Ves.  308  j  see  22. 

Perslowe   v.  Weedon,  Eq.   Cos.  Abr.        (h)  Hobbs  v.  Hall,  I  Cox,  445. 
149.  Upon  this  ease  beiog  cited  in  Jones        (t)  Browne  ?.  Jones,  1  Atk.  190. 
end  Marsh,  MS.  the  Lord  Chancellor 
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tlement  (fc).  (1)  And  if  Real  Estate  form  part  of  the  Settle-* 
merit,  and  after  the  Marriage  the  Husband  build  on  the  Land  or 
enfranchise  Copyholds  included  in  the  Settlement,  the  Creditors 
will  not  have  the  benefit  of  these  Acts  by  way  of  charge  against 
the  Wife  (I). 

So,  if  a  Bond  is  given  on  Marriage,  and  receipt  of  a  Portion, 
conditioned  to  pay  a  sum  beyond  the  Marriage  Portion,  in  case 
of  death  or  insolvency,  such  Bond  is  good  so  far  as  relates  to  the 
Property  received  with  his  Wife,  but  beyond  that,  is  fraudulent 
*277]  *as  against  Creditors ;  for  no  bounds  could  be  set  to  such 
Agreements  :  if  a  Trader,  could  make  a  provision  of  that  sort 
to  the  amount  of  1,0002.  he  might  do  so  to  the  amount  of 
100,000/.  and  take  all  his  property  out  of  the  hands  of  his  Cre- 
ditors (m).  All  prospective  dispositions  by  a  Man  of  his  Pro- 
perty, in  the  event  of  his  Bankruptcy,  different  from  that  which 
the  Bankrupt  Law  provides,  has  been  held  to  be  void  as  being  a 
Fraud  on  that  Law  (n). 

But  if  a  Settlement  be  made  after  Marriage  (a  Marriage  in 
Scotland  is  sufficient)  (o),  such  Settlement,  unless  it  contains  a 
Provision  for  Debts  p),  or  is  in  Pursuance  of  articles  before 
Marriage  (q),  or  under  the  circumstances  before  mentioned,  is 
fraudulent  (r)  against  such  persons  as  were  Creditors  of  the  time 
the  Settlement  was  made  (s) ;  (2)  unless  it  be  &  single  debt  (f),  (3) 

(fc)  Nairn  ▼.  Prowse,  6  Ves.   759.  (n)  19  Ves.  88. 

Wheeler  against  Caryl,  Ambl.  121.  (o)  Ex  parte  Hall,  18  Ves-  113. 

(1)    Campion   ▼.    Cotton,    17   Vea.  (p)    George    v.    Milbanke,    9    Ves. 

271.  104. 

(m)  Ex  parte  Meaghan.  1  Sch.  &  (q)    Beaumont  v.  Thorpe,    1    Ves. 

Lefr.  179,  and  ex  parte  murphy,  Ibid.  27. 

p.  44,  overruling  what  is  said  by  Lord  (r)  See  WatU  v.  Thomas,  2  P.  Wms. 

Keoyon  in  Staines  v.  Plank,  8  T.  R.  304. 

389 ;  and  see  Higginbottom  ?.  Holme,  (»)  Kidney  ▼.  Coussmaker,  12  Ves. 

19  Ves.  88.    Exparte  Hodgson,  19  Ves.  155;  see  Middlecombe  r.  MarJow,  2 

206 ;  the  marginal  note  in  that  case  is  Atk.  520,  and  White  v.  Sansom,  3  Atk. 

not   expressive   of    what    was  deter-  413. 

talMd. (<)  Lu»h  r.  WUkinson,  5  Ves.  387. 

(1)  And  so,  where  a  man,  before  marriage,  and  without  actual  fraud,  makes  a 
settlement  including  his  wife's  fortune,  and  all  his  private  property,  the  settlement 
will  be  supported  against  the  claims  of  prior  creditors,  even  though  the  husband 
be  insolvent  at  the  time.  Tunna  v.  Trezevant,  2  Des.  264.  And  conveyances  bj  a 
husband,  in  trust  for  his  wife  and  her  issue,  and  purchases  made  on  their  behalf, 
will  not  be  deemed  voluntary  and  fraudulent,  where  the  husband  had  received  and 
applied  to  the  payment  of  bis  debts,  &c.  the  property  of  the  wife,  though  the 
¥a^85?,not«exact,y  tbe,ame-  Ta&<"  *•  Htru*%  4  Des.  227- 
*  i  '  VtJ****!  *'  Ltringiton,  3  Johns.  Ch.  Rep.  492.  Bayard  v.  Hoffman,  4 
Johns.  Ch.  Rep.  450.  It  seems  to  be  well  established,  that  a  post-nuptial  volun- 
tary settlement  made  by  a  man  not  indebted  at  the  time,  upon  his  wife,  is  valid 
against  subsequent  creditors.  Sexton  v.  Whealon,  8  Wheat.  229.  But  vide  Tay- 
lor y.  Heriot,  4  Des.  232.     A  deed  of  gift  from  the  husband  to  the  wife,  without 

V  fc?r?Cntion  of  a  trU8tec» is  not>  from  that  circumstance,  void ;  and  such  deeds 
will  be  supported,  provided  they  do  not  prejudice  prior  creditors,  or  subsequent 
hwtafide  creditors  without  notice.     Ex  parte  $lms,  3  Dos.  158, 

(3)  It  seems  from  the  report  of  the  case  of  Peigne  v.  Sruncden,  1'Dea.  591, 
that  a  deed  of  settlement,  after  marriage,  in  favour  of  the  wife,  b  fraudulent  and 
void,  where  there  is  a  single  creditor  only,  at  the  time  of  execution. 
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or  unless  the  debt  be  secured  by  Mortgage,  in  which  case  it  would 
not  affect  the  Settlement  (u)  ;  for  to  do  that,  it  seems,  the  Party 
must  have  been  insolvent  at  the  time  (x)  ;  but  it  is  observable, 
that  if  (with  the  exceptions  alluded  to,)  *there  be  Credi-  [*278 
tors  at  the  time  of  such  Settlement,  and  the  Settlement  is  on 
that  account  declared  fraudulent,  the  property  so  settled,  becomes 
part  of  the  Assets,  and  all  subsequent  Creditors  are  let  in  to  par- 
take of  it  (y) ;  and  in  one  case,  a  subsequent  Creditor  filed  what 
is  called  a  fishing  Bill,  in  order  to  prove  debts  antecedent  to  the 
Settlement  (z),  and  thus  establish  a  fund  for  the  payment  of  his 
own  debt  (1). 

By  the  Common  Law,  fraudulent  Gifts  or  conveyances  were 
avoidable  by  Persons  who  were  Creditors  at  the  time  such  Gift 
or  Conveyance  was  made  ;  but  such  Gifts  or  Conveyances  were 
not  avoidable  by  persons  who  became  Creditors  subsequent  to 
the  making  of  them  (a). 

And  though  a  voluntary  Deed,  a  Bond  for  instance,  is  void 
against  Creditors,  yet  if  arrears  have  accrued  under  such  Bond, 
these  will  form  a  valuable  consideration ;  and  if  a  new  Bond, 
or  the  Assignment  of  a  Lease,  is  given  for  such  arrears,  the  same 
may  be  sustained  against  Creditors  (6). 

So,  in  those  cases  where  Property  belonging  to  the  Wife,  in 
Trustees'  hands  is  sought  by  the  Husband  by  a  Bill  in  Equity, 
and  the  Court  directs  a  Settlement,  such  Settlement  will  be  good 
against  Creditors  (t). 

*A  Widow,  it  has  been  holden,  may,  previous  to  a  se-  [*279 
cond  Marriage,  make  a  Settlement  in  favour  of  the  Children  of 
the  first  Marriage,  and  of  the  second  Marriage ;  and  the  same 
will  not  be  considered  a  voluntary  Settlement,  or  as  fraudulent 
and  void  against  subsequent  Creditors  and  Purchasers  (d). 

It  seems  that  a  voluntary  assignment  of  a  chose  in  Action,  or 

(«)  Stephens  against  Olire,  2  Bro*  C.  ney  t.  Coussmaker,  13  Ves.  155. 

C.  30.  (a)  Twine's  case,  3  Co.  -83.  a.    Up* 

(x)  Lush  t.  Wilkinson,  5  Ves.  J84  ;  ton  and  Basset,  Cro.  Elix.  444.  Dyer, 

and  see  East  India  Company  t.  Clavel,  294,  5. 

Gift.  Rep  37.  (6)   Oilbam  ▼.   Loeke,  9  Ves."  612. 

(y)  See  Taylor  v.  Jones,  2  Atk.  600  j  Stiles   v.    Attorney    General,   2   Atk. 

and  see  what  is  said  of  that  in  Dundas  152. 

t.  Dutens,  1  Ves.  jun.  198.  Arg.  Moun-  (c)    Wheeler  against  Caryl,  Ambl. 

tague  and  Lord  Sandwich,  mentioned  in  121. 

note  to  Kidney  ▼.  Coussmaker,  12  Ves.  (d)  Newstead  ▼•  Searles,  1  Atk.  264 ; 

p.  156.    See  also  Walker  ?.  Burroughs,  but  see  the  doubt  of  Lord  Mansfield  as 

1  Atk*  93.  to  this  position,  in  Chapman  ▼.  Emery, 

(x)  Lush  t.  Wilkinson,  5  Yes.  384 ;  1  Cowp.  280. 
and  see  what  is  said  of  that  case  in  Kid- 


CD  The  opinion  of  the  chancellor,  in  the  case  of  Reade  t*  Lwingst&n,  3  Johns. 
Oh.  Rep.  481,  seems  to  correspond  fully  with  all  the  branches  of  the  doctrine 
contained  in  the  text,  except  as  to  that  which  relates  to  the  question  of  insolvency 
of  the  grantor.  He  says,  "  The  presumption  of  law  in  this  case,  does  not  depend 
tipon  the  amount  of  the  debts,  or  the  extent  of  the  property  in  settlement  *r  'A* 
circumtances  of  the  party." 


279  EQUITY  JURISDICTION. 

Stock,  which  could  not  at  the  time  be  brought  within  the  reach 
of  Creditors,  could  not  be  set  aside  by  them  (e). 

There  are  dicta*  that  a  settlement  after  Marriage,  reciting  a 
parol  Agreement  before  Marriage,  is  not  fraudulent  against  Cre- 
ditors, provided  there  is  distinct  proof  of  the  parol  Agreement ; 
but  it  does  not  appear  that  the  point  has  been  directly  decided.  (I) 
It  was  discussed  in  Dundae  and  JDutens  {f)  ;  but  Lord  Thurlew, 
though  inclined  that  it  should  stand  good,  said  it  was  a  mere 
matter  of  curiosity,  if  the  first  point  was  against  th»-  Plaintiff,  as 
it  was.  A  case  in  Levinz  (g)  is  there  referred  to  ;  a  dictum,  not 
a  decision,  that  the  Settlement  was  void  ;  for  though  a  parol 
promise  before  Marriage  was  proved,  and  a  Settlement  made 
after  the  Marriage,  yet  it  was  not  made  with  such  a  correspond* 
ence  to  the  parol  promise  as  to  appear  to  have  been  made  in 
execution  of  it ;  and  therefore  it  was  held  that  the  Court  could 
not  connect  them,  but  that  the  Settlement  must  stand  upon 
*280]  *its  own  footing,  as  a  mere  Settlement  after  Marriage  (fc). 

A  voluntary  Settlement  binds  the  Party  making  it,  nor  can  he 
alter  it,  how  much  soever  he  may  be  inclined  to  do  so,  unless 
there  be  a  power  of  revocation  (i).  (2)  "  He  must  lie  down 
under  his  own  folly."  It  is  void  only  against  Creditors  ;  and, 
only  to  the  extent  in  which  it  may  be  necessary  to  deal  with  the 
Estate  for  their  satisfaction,  it  is  as  if  it  never  had  been  made. 
To  every  other  purpose  it  is  good  ;  satisfy  the  Creditors,  and  the 
Settlement  stands  (fc).  Nor  would  a  subsequent  Will  avoid  a 
voluntary  Deed  kept  by  the  maker,  and  never  cancelled  (/).  A 
voluntary  Settlement  may  be  surrendered  voluntarily  without 
consideration  (m). 

Weakness  of  mind  alone,  without  fraud,  does  not  appear  to  be 
a  sufficient  ground  to  invalidate  an  Instrument.  According  to 
Sir  Joseph  Jekyl,  "  if  a  weak  Man  gives  a  Bond,  if  there  be  no 

(0  See  Grogan  v.  Cooke,  2  Ball  &  (*)  See  Ambl.  366. 

Bea.  330.     Dundas  v.  Dutens,  1   Ves.  (*)  12  Ves.  103.106.    Curtis  v.  Price, 

jun.  196,  and  what  Lord  Thurlow  said,  Whaley  v.  Norton,  1  Vern.  483. 

Mated  more    correctly  in    Grogan   v.  (0  Boughton  v.    Boughton,  1   Atk. 

Cooke,  ut  supra,  p.  233 ;  aee  also  Bat-  625.     As  to  the  effect  of  cancelling  a 

tersbee  v.  Farrington,  1  SwansU  1 13.  voluntary  settlem*  nt,  see  North  v.  Gil- 

(/)  1  Ves.  jun.  196.  lam,  East,  9  Geo.  2.  1736,  MS. 

(g)  2  Lev.  146.  (m)  Prec.  Ch.  62. 

(h)  Randal  v.  Morgan,  12  Ves.  74. 


(1)  In  the  case  of  Reade  v.  Livingston,  3  Johns.  Ch.  Rep-  491,  the  chan- 
cellor expressed  a  strong  doubt  whether  a  post-nuptial  settlement  could  be  held 
valid  as  against  creditors,  by  the  mere  recital  in  it,  of  a  prior  parol  agreement. 

(2)  Vide  Bimn  v.  WiiUhrop,  i  John*.  Ch  Uep.  329.  A  voluntary  settlement 
fairly  made,  is  always  binding  on  the  grantor,  miles?  there  b  clear  and  decisive 
proof  that  he  never  parted,  or  intended  to  part,  with  the  possession  of  the  deed  ; 
and  if  he  retains  it,  there  must  be  other  circumstances  than  merely  thi*  fact,  to 
show,  that  it  was  not  intended  to  be  absolute.  Souverbye  v.  Ardtn,  1  Johns,  Ch. 
Rep*  240.  And  so,  if  the  deed  be  retained  by  the  grantor  until  hie  death,  it  is 
good.     Bwnn  v*  Winthrop,  vX  tupra. 
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Fraud,  or  breach  of  Trust  in  the  obtaining  it,  a  Court  of  Equity 
would  not  set  it  aside  only  for  the  weakness  of  the  obligor,  if  he 
be  compos  mentis;  for  the  Court  will  Bot  measure  the  size  of 
people's  understandings  or  capacities,  there  being  no  such  thing 
as  an  equitable  incapacity  where  there  is  a  legal  capacity"  (n). 
*Lord  Hardwkkty  also,  clearly  held  that  it  was  not  suffi-  [*281 
cient  to  set  aside  an  Agreement,  to  suggest  weakness  and  indis- 
cretion in  one  of  the  Parties  who  had  engaged  in  it ;  for  sup* 
posing  it  to  he  in  fact  a  very  hard  and  unconscionable  bargain,  yet 
if  a  Person  will  enter  into  it  with  his  eyes  open,  Equity  will  not 
relieve  him,  unless  he  show  fraud  in  the  Party  contracting  with 
him.  or  some  undue  means  made  use  of  to  draw  him  into  such* 
an  Agreement  (o).  Lwd  Thurlow,  however,  according  to  some 
of  the  Reports,  appears  not  to  have  concurred  in  this  doctrine, 
and  observed  "  that  in  almost  every  case  upon  this  subject  a 
priucipal  ingredient  was  a  degree  of  weakness,  short  of  legal 
incapacity ;  and  that  in  the  case  of  Osmond  and  Fitzroy  no  re- 
lief probably  would  have  been  given  if  the  (  ourt  had  not  con- 
sidered Lord  Southampton  as  more  liable  to  imposition  than  the 
generality  of  Mankind  (/>)."  It  seems,  however,  that  the  relief 
in  Osmond  and  Fitzroy  was  given,  not  on  the  ground  of  the 
weakness  of  the  Party,  but  principally  on  account  of  the  relation 
in  which  the  Parties  stood ;  the  servant  who  obtained  the  Bond 
in  thai  case  having  been  originally  hired  to  take  care  of  the 
young  Lord  while  an  Infant,  or  during  his  travels,  wbicb  Trust, 
the  Court  thought,  continued  so  long  as  the  servant  remained  in 
the  service  ;  and,  indeed,  in  the  Report  of  Griffin  and  DwtmUe 
hy  Mr.  Wooddcson>  who  was  counsel  in  the  cause,  it  appears  that 
Lerd  Thwlou*  admitted  that  the  Court  would  not  set  aside  the 
voluntary  *deed  of  a  weak  man  who  is  not  non  compos,  [*282 
nor  any  deed  of  improvidence  or  profuseness*  tor  those  reasons 
merely  where  no  fraud  appears,  as  was  laid  down  by  Sir  Joseph 
Jekyl  in  Osmond  and  Fitzroy ;  but  he  said,  that  "  Sir  Joseph 
Jctyl  might  have  been  pleased  to  add,  tbat  from  these  ingre- 
dients there  might  be  made  and  evidenced  a  collection  of  fact, 
that  there  was  fraud  and  misrepresentation  used  ;"  and  accord- 
ingly, in  this  very  case,  Lord  Thurlow  decided  that  the  circum- 
stances of  the  Case,  and  the  situation  of  the  Parties,  collectively, 
showed  that  the  Plaintiff  was  deceived,  abused,  and  circumvent- 
ed, and  he  declared  the  Deed  which  had  been  obtained  to  be 

(n)  Osmond  and  Fitzroy,  3  P.  Wins.  (o)  Willis  and  Ternegan,  2  Atk.  251  ; 

131.  S.  C.  MS.  under  the  name  of  0s-  see  alao  Stanhope  v.  Cope,  2  Alk.  231, 

myn  v.  Duke  of  CleTeland.  See  Grounds  and  what  Lord  Etdon  say  a  in  Huguenin 

and  Principles  of  Law  and  Equity,  p.  and  Baseley,  14  Ves.  290;  but  see  Anon. 

205,  &  Bridgman  v.  Green,  WUinot'a  2  Ves.  408,  and  what  is  said  post. 

Rep.  61,  and  what  is  said  atg  o.  5th  vol.  (p)  Griffin  ▼.  DeYeniUe,  mentioned 

Ersktne's  Speeches,  p.  9,   10.      Carol  in  Mr*   Cox's  note  to  3  P.  Wmi,  130, 

t.  Chamberiaine,  14  July,  1721.  Dom.  n*  1. 
Proc* 
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roid.  (1)     He  further  observed,  (according  to  Mr.  Wooddesoris 
note,)  that  the  cfese  of  Osmond  and  Fitzroy  could  not  be  sup- 
ported, but  on  the  mixed  ground  of  Lord  Southampton? 8  extreme 
weakness  of  understanding,  as  well  as  the  situation  of  Osmond  (q). 
Of  the  two  accounts  of  what  Lord  Tburlow  said,  Mr.  Corf*  ap- 
pear to  differ  much  from  Mr.  Wooddtsoris :  from  Mr.  CoxUit 
might  be  inferred  that  weakness  of  mind,  short  of  being  not 
compos  mentis,  may  be  a  ground  for  setting  aside  a  deed  ;  but 
from  the  other  it  may  fairly  be  inferred  that  weakness  of  mind 
alone  would  not  be  sufficient  to  set  aside  a  Deed ;  and  that  doc- 
trine appears  to  be  most  conformable  with  authorities.     The 
Court  will  not  measure  the  degrees  of  understanding,  and  say, 
that  a  weak  Man,  provided  he  is  out  of  the  reach  of  a  Commis- 
sion, may  not  give  as  well  as  a  wise  Man  ;  but  though  this  Court 
*283]  disclaims  any  such  Jurisdiction,  yet  where  a  Gift  is  ♦im- 
moderate, and  bears  no  proportion  to  the  circumstances  of  the 
Giver;   ubi  modus  non  adhibeter,  ubi  non  refertur  ad  facvlUUts, 
where  no  reason  at  all  appears,  or  the  reason  given  is  falsified, 
and  proved  to  be  a  fiction,  and  the  Giver  is  a  weak  Man  of  a 
facile,  easy  temper,  liable  to  be  imposed  upon,  this  Court  will 
look  upon  such  a  Gift  with  a  very  jealous  eye,  and  very  strictly 
examine  the  conduct  and  behaviour  of  the  Persons  in  whose 
favour  it  is  made.     If  it  see  that  any  arts  or  stratagems,  or  any 
undue  means  have  been  used  by  them  to  procure  such  a  Gift  ; 
if  it  see  the  least  speck  of  imposition  at  the  bottom,  or  that  the 
Donor  is  in  such  a  situation  with  respect  to  the  Donee  as  may 
naturally  give  an  undue  influence  over  him,  if  there  be  the  least 
scintilla  of  Fraud,  in  such  a  case  the  Court  will  and  ought  to 
interpose  ;  and  by  the  exertion  of  such  a  Jurisdiction,  they  are 
so  far  from  infringing  the  right  of  alienation,  which  is  the  inse- 
parable incident  to  property,  that  it  acts  upon  the  principle -of 
securing  the  full,  ample,  and  uninfluenced  enjoyment  of  it  (r). 

Excessive  old  age  with  weakness  of  mind,  may  be  a  ground 
for  setting  aside  a  Conveyance  obtained  under  such  circum- 

(?)  3  Wooddeson's  Leek  Append,  p.        (r)    Bridgman  v.   Green,    Wflmof s 
18.  Case*,  61* 


(1)  A  deed  executed  on  the  day  of  his  marriage,  by  a  man  of  weak  intellects, 
and  habitual  drunkenness,  conveying  his  real  estate  to  his  brother,  for  the  consi- 
deration of  love  and  affection,  without  any  reservation  for  himself  and  family, 
will  be  considered  as  having  been  founded  on  a  secret  trust  between  the  brothers, 
and  equity  will  raise  a  trust,  and  will  not  permit  the  deed  to  take  effect  as  an  abso- 
lute conveyance.  Rutherford  v.  Riff,  4  Des.  350.  Bo,  a  deed  executed  by  a  weak 
man,  in  very  necessitous  circumstances,  whereby  he  transferred  his  rights  for  a 
most  inadequate  consideration,  will  be  set  aside  in  equity.  Rutherford  v.  ittff,  ut 
star*.  Butler  v.  Haskell,  4  Des.  651.  Bunch  v.  Hurst,  3  Des.  273.  A  deed  of 
gift  to  particular  children,  will  not  be  set  aside  on  the  ground  of  an  unequal  or  un- 
just division  of  the  property :  Some  incompetency  of  mind  at  the  time  of  exe- 
cuting the  deed,  or  some  imposition  practised  on  the  donor,  must  be  shown. 
Roland  v.  SuUiva*,  4  Des.  518. 
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fiances ;  but  where  a  Lease  was  obtained  from  a  woman  who 
was  upwards  of  seventy-fire  years  of  age  for  much  less  than  the 
value  of  the  Lease,  still  it  was  held  unimpeachable,  and  that 
old  age,  without  some  proof  of  fraud,  would  not  invalidate  a 
transaction  (*) . 

Vkderhmd  Agreements  are  also  relieved  against  in  *Equi-  [+284 
tj.  If  a  Debtor  compromise  with  his  Creditors,  and  a  Deed  of 
Composition  is  signed,  or  acted  upon  as  if  signed  by  the  Cre- 
ditors, and  one  of  the  Creditors,  uahaown  to  the  rest  (if  known 
to  the  Creditors  it  would  be  different)  (f),  obtains  from  his 
Debtor  a  collateral  security  for  his  Composition,  this  security  is 
itaadulent  and  invalid  («) ;  and  bad  at  Law  (a),  as  well  as  in 
Equity.  It  has  even  been  held  that  where  a  Creditor  apparently 
accepts,  and  gives  a  receipt  for,  a  Composition,  to  enable  the 
Debtor  to  deceive  his  other  Creditors,  but  takes  a  security  for 
the  rest  of  the  demand,  such  security  is  void,  although  there  is 
no  joint  agreement  among  the  Creditors,  nor  any  one  is  in  fact 
deceived  by  the  Frand  (y).  But  such  agreement  is  bad  only,  it 
seems,  as  to  the  Creditors,  and  cannot  be  relieved  against  at  the 
instance  merely  of  the  Debtor,  who  has  himself  been  guilty  (z). 

Costs  in  these  Cases  are  of  course,  and  are  always  given  on 
grounds  of  public  policy  (a). 

Under  the  head  of  underhand  Agreements  may  be  ranked 
Mamqge-Brokuge  Bonds. 

The  Civil  Lane  allowed  the  proxenetot,  or  match-makers,  to 
receive  a  reward  for  their  pains  (6) ;  and  *Lord  Somers  [*285 
decreed  in  favour  of  a  Bond  for  procuring  a  Marriage,  the  pro- 
curing of  a  Marriage  being  a  good  consideration  at  Law  for  an 
Assumpsit  (c),  but  bis  decree  was  reversed  in  the  Heme  of 
Lords  (4):  and  ft  is  now  dearly  settled,  that  Equity  will  relieve 
;  Bonds  given  for  the  procuring  of  a  Marriage  (e)  ;  and 


(j)  1  Vat.  jon.  19.    Lewis  ▼.  Pead ;  bat  see  Cecil  and  Plaistow,  1  Anstr. 

see  on  this  subject  White  ▼.  Small,  Ch.  SOS,  and  Fawcett  and  Gee,  3  Anstr. 

Gaa.  103.  910. 

(I)  8ee  HibMethweite's  ease  men-  (a)   Jackman  ▼.  Mitchell,  7  April 

boned  13  Ves.  586,  7.  &  8.  C.   MS.  1807,  M8.S.C.  13  Ves.  686. 

Mawaoa  t.  Stock,  6  Ves.  300.  (6)  1  Bro.  Citil  Law,  79. 

(•)  Child  «.  Danbridge,  S  Vera.  71.  (c)  See  Grisley  t.  Lother,  Hob.  10, 

Mtodfeton  t.  Lord  Onslow,  I  P.  Wins,  and  what  Holt,  Ch.  Just  says,  in  Hall 

768.    Sonnet  ▼.  Spiller,  1  Atk.  105.  t.  Potter,  3  Lot.  411;  but  tee  Collins  *. 

OhesterieU  and  Janato,  2  Ves.  156.  Blanterne,  9  Wils.  347. 

Sadler  and  Jackson,  Ex  parte.  15  Ves.  (d)  Potter  t.  Keen,  or  Hall,  Show. 

p.  SB  |  and  see  Eastabrooke,  t.  Scott,  3  Cas.  Pari.  76,  noticed  3  P.  Ww.  76, 

Vee.  406.  Constantein  t.  Blache,  1  Cox,  and  399. 

987.  (t)   Unary  ▼.  Hook,  1  Vera.  419. 

(*)  See  Jackmaa  r.  Mitchell,  13  Ves.  Arundel   r.    Trerilien,  Ch.  Rep*  87. 

5B*\a*d  Leicester  r.  Rose,  4  East  379,  Hall  v.  Potter,  3  Lev.  411.   Sho.  P.  C. 

em**wSme;  Fcixe  ?.  Randall,  6  T.  R.  76.    Glanrille  ▼.  Fenniag,  3  Ch.  Rep. 

146.  18.    Toth.  97.  *  Cote  and  CKnefn,  1 

<9)  FswcaU  and  another  ▼.  Gee,  S  Ves.  507.    Smith  t.  Aykwel),  3  Atk. 

ntT.OlOu  566. 

Is)  Saaatt  t.  Beachley,  9  Vera. 

^ol.  1—27 
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not  only  decree  such  Bonds  to  be  delivered  up,  bat  abo  a  gam 
paid,  to  be  refunded  (f),  they  being  introducthre  of  infinite  mis* 
chief  (g) ;  and  as  reUet  in  these  cases  is  given  on  grounds  of 
public  convenience,  such  Bonds  do  not  admit  of  confirmation, 
though,  perhaps,  (a  sort  of  confirmation)  the  remedy  of  the 
Party  may  be  released  (h) .  The  Court  on  these  occasions  does 
not  interpose  in  respect  of  the  particular  damage  to  the  Party, 
but  from  a  public  consideration,  Marriage  greatly  concerning 
the  Public  (i).  Such  Bonds  tend  to  introduce  improvident 
Marriages  ;  and  every  Contract  relating  to  Marriage  ought  to 
be  free  and  open  (k)  :  and  on  this  ground  it  is  that  though  the 
match  be  a  proper  one,  yet  the  Court  sets  the  Bond  aside.  But 
for  the  ingredient  of  public  policy,  the  Court  would  not  set  such 
*286]  Bond  aside  at  the  instance  of  the  "obligor,  who  iaparticeps 
criminis ;  and  where  the  obligor  has  sought  relief,  costs  have  not 
been  given  (I). 

A  Bond  given  for  assisting  a  clandestine  Marriage  has  been  set 
aside,  though  given  voluntarily  after  the  Marriage,  and  without 
any  previous  agreement  for  the  same  (m). 

Another  sort  of  underhand  Agreement  is,  where  a  Man  sells 
bis  Interest  to  procure  another  an  office  of  trust  or  service  un- 
der the  Crown ;  it  is  a  contract  of  turpitude,  and  cognizable  by 
the  Jurisdiction  of  Equity  (n) ;  as  where  money  was  advanced 
for  procuring  a  commission  in  the  Marines,  and  the  Purchaser 
was 'discovered  to  have  worn  a  livery,  he  was  discarded,  and  it 
was  held  that  he  was  entitled  to  a  Decree  for  the  Money  paid, 
with  Interest.  "If,"  says  the  Lord  Keeper  Henley  f  "  there  is 
no  precedent  of  such  a  determination,  I  have  no  scruples  to 
make  one,  and  shall  glory  in  it"  (o) .  * 

Fraudulent  Alienations  by  Executors  will  be  relieved  against. 
Executors  are,  in  Equity,  mere  Trustees  for  the  performance 
of  the  Will,  but  in  many  respects,  and  for  many  purposes,  third 
persons  are  entitled  to  consider  them  as  complete  owners  (p). 
The  power  they  possess  over  the  Property  of  their  Testator  is 
very  large,  both  at  Law  and  in  Equity,  and  it  is  considered  ne- 
cessary, the  better  to  enable  them  to  execute  their  Trust,  and 
*287]  prevent  the  general  ^inconvenience  of  entangling  third 
persons  in  inquiries  as  to  the  application  the  Executors  may  pro- 

(/)    Smith   ▼.   Bruoiog,    2    Vern.  (/)  1  Ves.  277. 

398.  (m)  Williamson  ▼.  Gihon,  2  Sch-  & 

(g)  3  P.  Wms.  394.  Lcfr.  357. 

(A)  Shirly  ▼.  Martin,  mentioned  in  (n)   Whittingham  ▼.    Burgoyne,    S 

note  1,  to  Roberts  and  Roberts,  3  P.  Anstr.  900. 

Wins.  74,  and  noticed  1  Fonbl.  Eq.  (o)  Morris  ▼.  M'Cnllock,  Ambl.  432. 

265.  S.  C.  2  Eden's  Rep.  190 ;  and  see  Law 

(t)  Law  and  Law,  For.  142.  S.  C.  ▼.  Law,  For.  140.    Harrington  and  Du 

MS.  and  more  fully  Debenham  ▼.  Ox,  Chatel,  1  Bro.  C.  C.  124 ;  and  see  the 

1  Vet.  277.    Cole  r.  Gibson,  1  Yes.  late  Act,  49  Geo.  3.  c.  126. 

506.  (p)  Hill  and  Simpson,  7  Ves.  166 ; 

(*)  Roberts  t.  Roberts,  3  P.  Win*,  and  see  Taylor  t.  Hawkins,  8  Ves. 

76.  Debenham  r.  Ox,  I  Yea.  277.  209, 
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pose  to  make  of  the  Money  produced  by  the  conversion  of  the 
Assets  (o)  ;  nor  is  it  of  any  consequence,  with  reference  to  the 
power  of  Executors,  whether  the  Personal  Estate  is  bequeathed 
on  a  Trust  or  not. 

.  Though  an  unsatisfied  Legatee  has  an  interest  in  the  Estate  of 
his  Testator,  and  a  right  to  hare  it  applied  to  answer  his  demands 
in  a  due  course  of  Administration ;  yet,  so  exclusive  is  the 
power  of  the  Executor,  that  the  Legatee  cannot  institute  a  Suit 
against  the  Debtors  to  the  Testator's  Estate,  for  the  purpose  of 
compelling  them  to  pay  their  Debts  in  satisfaction  of  his  Legacy ; 
unless  by  collusion  between  the  Representative  ai}d  Debtors,  or 
other  collateral  circumstances,  a  distinct  ground  is  given  for  a 
Bill  by  the  Legatee  against  the  Debtors  (r) ;  for  there  is  no 
privity  between  the  Legatee  and  the  Debtors,  who  are  answer* 
able  only  to  the  personal  Representative  of  the  Testator. 
.  I£  however,  a  person  dealing  with  an  Executor,  is  aware  that 
the  Executor  is  misapplying  the  Testator's  Property,  a  Court  of 
Equity  will  in  genera,  (but  it  must  be  a  very  strong  case,)  (s) 
interfere  on  behalf  of  Persons  beneficially  entitled  under  the 
♦Testator's  Will  (t).  If,  for  instance,  one  concerts  with  [*288 
an  Executor,  by  obtaining  the  Testator's  effects  at  a  nominal 
price,  or  at  a  fraudulent  under-value,  or  by  applying  the  real 
value  to  the  purchase  of  other  subjects  for  his  own  behoof,  or 
in  extinguishing  the  private  debt  of  the  Executor  (u),  or  in  any 
manner  contrary  to  the  duty  of  an  Executor,  such  concert  will 
involve  such  fraudulent  Purchaser,  and  render  him  liable  for  the 
fall  value  (*).  It  has  been  said,  indeed,  that  even  if  there  has 
been  only  gross  negligence  in  the  Purchaser,  though  not  direct 
fraud,  Legatees  may  set  aside  the  Purchase  (y). 

If  an  Executor  should  release  a  debt  of  100/.,  for  one  shilling, 
that  would  not  bind  a  Creditor ;  but  in  case  there  is  no  other 
Creditor  except  the  Executor  himself,  it  would  bind  him  (z). 
If  an  Administrator  grants  a  Lease  to  a  Person  who  has  notice 

(c)  See  HomMe  and  Bill,  2  Vera.  (0  See  Franklyn  r.  Feme,  Barn.  30, 

444,  the  doctrine  of  which  case  appeal*  33.    Newland  v.  Champion,  1  V«s.  105. 

to  hare  been  followed,  though  the  de-  Elmalie  against  M'Aolay,  3  Bro.  C.  C. 

cree  was  reYersed  (1  Bro.  P.  C.  74,)  626.    Utterson  v.  Maire,  4  Bro.  C.  C. 

is  the  House  of  Lords ;  see  Nugent  ▼.  970.  S.  C.  S  Ves.  jun.  96.    Doran  v. 

GUford,  1  Atk.  463,  4.  S.  C.  S  Ves.  869.  Simpson,  4  Ves*  666. 

Elliot  ▼.  Merriman,  3  Atk.  42.    Mead  (ti)  As  in  Scott  T.  Tyler.  2  Dick, 

mad  Lord  Orrery,  3  Atk.  237.    Peacock  795,  and  Bouncy  ▼.  Ridgard,  1  Cos, 

▼.  Monk.  1  Ves,  131.    Brickley  t.  Don-  145. 

ningtoa,  2  Eq.  Abr.  253.    Franklin  t.  (x)  See    RfLeod   and   Drummond, 

Feme,  Barn.  32.  17  Ves.  167.      Elliot   t.    Merriman, 

(r)  Redesd.  Tr.  PI.  129,  and  cases  Barn.  p.  78.    Bonney  y.  Bidgard,  l 

there  cited.  Cox,  145. 

(m)    Crane  r.  Drake.  2  Vera.  616.  (y)  Scott   t.  Tyler,   2  Dick.  725. 

Ewer  r.  Corbet,  9*  P.  Wins.  14a    Ja-  Hill  and  Simpson,  7  Ves.  152. 

combr.  Harwood,2Ves.269.    Dicken-  (*)  Sic  diet*  Noel  t.  gobinson,  1 

v.  Lockyer,  4  Yes*  42,  3.  Vera.  455. 
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thai  a  saloof  the  Premises  were  required  by  the  Paries  b#*e~ 
ficiallj  interested,  it  will  be  set  aside  (a> 

jBtmhary  or  general  Legatees,  however,  end,  under  mm 
circumstances,  Co-Executors  (ft),  are  not  permitted  to  quota* 
the  disposition  which  the  Executors  have  made  of  the  Aseefe ; 
hut  Creditor*  specific  or  pecuniary  Legatees  (c),  may  follow 
♦289]  either  "legal  or  equitable  Assets  into  the  hands  of  third 
persons  to  whom  Fraud  » imputable.     Why  a  Residuary  Lega- 
tee should  not,  in  such  cases,  be  allowed  to  follow  the  Assets,  in 
not  very  obvious  (d). 

Though  a  transaction  with  an  Executor  or  Administrator  be 
suspicious,  yet  if  there  has  been  long  possession  by  the  Pur- 
chaser, or  the  Person  under  whom  he  takes,  the  Court  will  not 

relieve  (e). 

Fraudulent  Agreements  en  Marriage,  are  relieved  against  in 
Equity ;  as  where  one  affects  to  put  the  Party  contracting  for 
Marriage  in  one  situation  by  the  Articles,  and  puts  that  Party  in 
another,  and  a  worse  situation,  by  a  private  Agreement.  If  a 
fortune  paid,  is  in  part  privately  received  back ;  or  a  Bond  of 
Indemnity  is  given  (/),  underhand  Agreements  of  this  descrip- 
tion are  always  set  aside  (g) ;  for  that  which  b  the  open  and 
public  treaty  sod  agreement  upon  Marriage  must  not  be  les- 
sened, or  in  any  way  infringed  by  any  private  treaty  or  agree- 
ment (A). 

Where,  therefore,  a  Son,  on  his  Marriage,  was  to  have  3,0002. 
Portion  with  his  Wife,  and  privately,  without  notice  to  his 
Parents  who  treated  for  the  Marriage,  gave  a  Bond  to  the  Wife's 
Father  to  pay  back  1,0001  of  the  Portion,  seven  years  after- 
*t90]  wards,  this  *Bond  was  held  void  in  Equity ;  nor  made  ef- 
fectual by  being  assigned  to  Creditors  (i). 

So  where  a  Father,  on  the  Marriage  of  his  Son,  gave  a  Bond 
for  150L  per  Annum,  the  private  agreement  of  Husband  and 
Wife  being  that  he  should  only  be  called  upon  for  100L  per 
Annum,  the  Bond  being  given  to  deceive  the  Uncle  of  the  Lady, 
it  was  held  that  the  Father  could  not  file  a  Bill  to  have  this  Bond 
delivered  up,  though  the  Uncle  made  no  Settlement  on  his 
Niece  (&). 

(a)   Drohan  ▼.   Drohan,  l  nail  &  (t)  Andrew  again*  Wr%tey,  4  Bro. 

Beatty,  185.  C.  C.  125. 

(a)  MXeed  and  Dromond,  14  Vee.  (/)  Palmer  v.  Neve*  11  Vee.  167 ; 

353,  and  S.  C.  17  Vaa.  178.  tad  wet  Chaatarflald  and  Jaaaan,  S  Ves. 

(e)  Hill  t.  Siapeon,  7  Vaa.  152,  ap-  156. 

paara  to  be  the  Ant  ease  in  which  •  (g )  ltedaan  ▼.  Redman,  1  Tern.  S48* 

mart  mnmimry  LtgeUi  ever  raeaeeded  qaoL  9d  vol.  Black.  Cam.  3SS. 

in  followiog  the  aatete  into  the  hande  of  (k)  Lamlee   v.    Human,  S  Van* 

third  neraona.    M'Leod  v.  Drnnunond,  4S9. 

14  Tea.  361.  *  8.  C.  17  Vee.  16S.  («)  Tnrlon  ▼.  Beneon,  1  P.  Was. 

(d)  Sea  what  Lord  £ldon  eaye  In  496. 

M'Leod  and  Druwaond,  17  Vet.  16*,  (*)  Pitcsjnt  v.  Ofebonrna,  *  Tea. 

170.  376. 
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fib  if  *  Father  tikes  a  Bond  Anna  Daughter  eatititd  tea 
Fortune,  unknown  to  her  Husband  it  is  considered  to  be  m  tta 
aalurii  of  a  Mamage-Biokage  Bond,  and  will  be  ordered  to  be 
delWered  up  (/)• 

Upon  the  same  prineiple,  not  only  Bonds,  bat  a  Leate  granted 
by  a  Tenant  in  Tail,  in  consideration  of  procuring  a  match,  haa 
been  set  aside  at  the  suit  of  a  Remainder-man  (ro). 

A  Bond  by  a  young  Woman  secretly  given  to  a  Man,  condi- 
tioned to  pay  him  a  sum  of  Money  if  she  did  not  marry  him 
within  a  certain  period  after,  the  death  of  her  Father,  he  giving  a 
Bond  to  the  same  effect  op  his  part  to  marry  her,  has  been  set 
aside,  and  principally  on  the  ground  that  it  was  a  Jrmd  en  tht 
Parang  who  was  ignorant  of  the  Bond,  and  disapproved  of  the 
Marriage.  The  Fraud  consists  in  this ;  that  the  Father  thinks 
his  child  has  submitted  to  Us  opinion  of  the  match,  and  in  that 
opinion  makes  a  pro  vision  for  her  to  advance  her  in  Marriage, 
which,  bad  he  known  *of  the  Bond,  he  would  not  have  [*291 
done,  or  might  have  done  in  such  a  manner  as  would  have  pre- 
vented the  Marriage ;  it  is  therefore  in  fraud  of  the  Father's 
right  of  disposing  of  his  Fortune  among  his  Children  according 
to  their  deserts  (n). 

In  the  oases  we  have  mentioned  of  Portions  secretly  returned, 
in  part,  there  ia  no  Fraud  between  the  contracting  Parties,  baton 
the  Parents  or  Friends  of  one  of  them,  who  are  deceived  by 
settling  Lands  eqaal  to  the  Portion  that  appears  to  be  giren,  and 
for  that  reason  soch  Bonds  are  set  aside  (o).  Although  the 
Husband  were  a  Party  to  the  Fraud,  yet  his  Interest  is  not 
affected,  once  it  is  impossible  to  make  him  liable  in  respect  there- 
of  without  involving  the  Wife  and  Children,  and  the  Family  in 
the  deceit  that  has  been  practised.  If  the  Wife  be  dead  with- 
out  Issue  the  Ride  may  be  different  (p). 

Where,  however,  A .  treated  for  the  Marriage  of  his  Son,  and 
in  his  settlement  on  the  Son  there  was  a  power  reserved  to  the 
Father  to  jointure  any  wife  whom  he  should  marry,  in  SOW.  per 
Annum,  paying  1,0001.  to  the  Son,  and  afterwards  the  Father 
treated  about  marryftg  a  second  Wife,  the  Son  agrees  with  the 
second  Wife's  Relations  to  release  the  1,0002.  and  does  release 
it,  but  takes  a  private  Bond  *from  the  Father  for  the  pay-  [*39S 
mam  of  this  1000L  the  Chancellor  would  not  set  aside  the 

(I)  Anno-  3  Eg.  Abr.  187.  inch  restraint  was  prudent  and  proper 

(m)  Stribbleun   v.  Brett,  3  Tern,  in  the  particular  instance.    Hartley  t. 

446*  Uiee9  10  Bast,  9S ;  and  see  Low  and 

(»)  Woodkoose  t.  Shepley,  S  Atk.  Peers,  S  Burr  M.  SS-  &  &  C.  Wibnofr 

53* ;  and  see  on  this  subject  Cock  v.  Rep.  364. 

Richards,  10  Vea.  489-  S-  C.  MS.    A  («)  Woodhouse  v.  Shepley,  S  Atk. 

wagering  contract  for  fifty  guineas,  that  599;  and  see  on  this  subject  Conk  t. 

the  Plain tisT  would  not  many  within  aU  Richards,  10  Ves.  499.  8.  a  M& 

yean,  has  been  held  at  Law  to  be  prtsfc  (p)  Thompson  t.  Harrison,  1  Cox. 

jfefc  in  restraint  of  nurrkge  and  void;  344. 

noeiraunatances  appearing  to  show  that 
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Bond,  became  it  would  be  injurious  to  the  first  marriage,  which 
being  prior  in  time,  was  to  be  preferred  (9). 

In  Marriage  Contracts,  the  happiness  of  the  Parents  and 
Children  are  so  much  at  stake,  that  it  has  been  held,  that  who- 
ever  treats  fraudulently  on  such  an  occasion  shall  not  only  not 
gain,  but  even  lose  by  it.  As  where  upon  a  treaty  for  a  Marriage 
the  Woman  not  having  so  great  a  portion  as  the  Man  insisted 
upon,  prevailed  upon  her  brother  to  let  her  have  1601.  to  make 
up  her  portion,  and  gave  him  a  Bond  for  the  repayment  of  it  ; 
the  marriage  was  had,  and  the  Husband,  who  knew  nothing  of 
the  Bond,  died  without  Issue.  The  Wife  survived,  and  after 
her  death,  and  the  death  of  the  brother,  the  Defendant,  his 
Executor,  put  the  Bond  in  suit  against  the  Plaintiff,  her  Execu- 
tor ;  but  the  Bond  was  set  aside  (r).  A  quctre  is  put  by  the  Re- 
porter, if  the  condition  of  the  Bond  had  been,  that  in  case  the 
woman  survived  her  husband,  she  should  pay  it,  whether  she 
could  have  been  relieved  ;  but  Lord  Thurlow  (9)  thought  this 
would  have  made  no  difference. 

In  Lord  Harcowrfs  MS.  Tables  he  notices  the  following  strong 
case  in  the  House  of  Lords : 

"A.  makes  an  absolute  Conveyance  to  B.  for  1,500J.  B.  exe- 
cutes a  defeazance  upon  payment  of  1,5001.  within  sixteen 
*99SJ  years.  B.  on  Marriage  settles  it  as  *an  absolute  Estate 
Upon  the  Wife,  and  the  Issue  of  that  Marriage ;  and  there  being 
proof  that  j2.  made  the  Conveyance  to  enable  B.  to  get  a  for- 
tune, through  another  Lady,  and  not  the  Wife  he  really  married, 
it-  was  decreed  that  A.  was  bound  as  particeps  criminis ;  and 
that,  though  the  Wife's  Father  had  notice  oi  the  Defeazance 
before  the  Settlement  was  made  (t). 

-  Upon  a  Treaty  of  Marriage  between  A.  and  B.  the  Mother  of 
A.  being  entitled  to  one  third  of  a  Farm,  and  Stock  of  which 
A.  was  in  possession,  represented  to  the  Father  of  B:  that  the 
Farm  and  Stock  belonged  to  A.  and  that  A.  was  not  indebted  to 
any  body.  The  Mother  afterwards  takes  a  Bond  from  A.  for 
the  amount  of  her  one  third  part  of  the  Farm  and  Stock,  &c. 
which  were  settled  on  the  Marriage.  The*  Bond  was  relieved 
against  as  being  a  Fraud  on  the  Marriage ;  and  it  was  held,  that 
the  Parent  is  not  a  necessary  party  to  such  a  Bill,  but  is  a  com- 
petent Witness  to  prove  the  Fraud  on  a  Bill  filed  by  the  Hus- 
band and  Wife  (ti). 

It  seems  doubtful  whether  the  wilful  concealment  by  a  Cre- 
te) Roberto  t.  Robert*,  S  P.  Wins.    C  C.  646. 
66.  (I)  The  Decree  was  affirmed  in  the 

(r)  See  Gale  v.  Lindo,  1  Vera.  475.  House  of  Lords  by  8  Lords  in  oppo- 
S.  C  cited  by  Lord  Chan,  in  Neville  sidon  to  7.  Lord  Cowper  and  Lord 
and  Wilkinson,  l  Bro.  C.  C  646;  and  Hareourt  were  against  the  Decree, 
see  what  is  said  in  Wilmot  against  Bbrd  Ch.  J.  Parker  for  it.  Webber  t. 
Woodhouse,  4  Bro>  C.  C  230.  Farmer,  91  Jan.  1718. 

(t)  See  Neville  v.  Wilkinson,  1  ?£p.       («>  Scott  v.  Scott,  1  Cox,  366. 
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cttor  of  bis  Debt  from  the  Parent  of  a  Woman  upoto  a  Treaty  of 
Marriage  between  her  and  the  Debtor  is  alone  sufficient  to  vitiate 
the  Debt  (v). 

In  a  Case  where  a  Widow,  on  the  Marriage  of  her  Son, 
agreed  to  release  her  jointure,  that  he  might  make  a  Settlement, 
and.  the  Son  privately  agreed  to  *  assign  a  Leasehold  Estate  [*294 
to  his  Mother,  the  Agreement  of  the  Son  was  set  aside  as 
fraudulent  (x) . 

Where  a  Mortgagee  had  accepted  several  Bonds  for  Interest 
due,  and  by  contrivance  with  the  Mortgagor  represented,  on 
his  treaty  of  Marriage,  to  the  Woman's  Father,  on  his  inquiring 
what  was  due,  that  only  the  principal  Mortgage  Money  was 
due,  Redemption  was  allowed,  on  payment  only  of  what  was  so 
represented  to  be  due  (y). 

Other  Frauds  on  Marriage  besides  those  already  noticed,  are 
redressed  in  Equity.  A  Woman,  while  unmarried,  may  dispose 
of  and  convey  her  property  in  any  manner  she  pleases ;  and  a 
Husband  whom  she  afterwards  marries,  without  any  settlement 
made  by  him,  or  any  inquiry  concerning  her  fortune,  cannot 
impeach  a  Conveyance  which  she  has  made  of  her  property  for 
her  own  separate  use,  provided  the  Conveyance  was  not 
attended  with  such  circumstances  as  prove  the  same  to  be 
fraudulent  {z).  , 

So,  if  a  Feme  Sole,  with  the  privity  of  her  intended  Husband, 

.conveys,  before  Marriage,  a  term  for  years  in  trust  for  herself, 

it  is  out  of  her  Husband's  power ;  but  if  a  Feme  Sole  secretly, 

on  the  eve  of  Marriage,  without  the  knowledge  of  her  intended 

Hutbandy  convey  her  Property  to  a  mere  Stranger  (*),  or  % 

Term  for  years,  in  Trust  for  herself,  this  does  not  exclude  the 

Husband's  right  (ft):     But  though,  if  a  *Woroan  on  the  [*205 

ere  of  Marriage  secretly  conveys  her  property  without  the 

privity  of  the  intended  Husband,  it  will  be  considered  as  a 

Fraud  (c) ;  yet  where  the  Deed  had  been  made  in  contemplation 

of  a  Marriage  with  another  Person,  and  with  the  consent  of  that 

person,  it  was  held  to  be  unimpeachable  (d). 

.  And  where  a  Widow  previous  to  a  second  Marriage,  and  to 

the  Treaty  for  the  same,  made  a  suitable  provision  for  the  Issue 

(«)  Ibid.  Pitt  t.  Hunt,  1  Tern.  18.  S.  C.  S  Ch. 

(*)  Lamlee  y.  Hannam,  S  Vera.  465.  Cm.  73. 

493.  (C)  Cotton  ▼.  King,  3  P.  Win*  360. 

(|)  Prec.  Chan.  139.  Poulson   ?.  Wellington,   9  P.    Wm§. 

(*)    Bee     Bowes     ▼.     Strathmore,  535.     Carleton  ▼.  Earl  of  Dorset,  9 

House  of  Lords,  6  Bro.  P.  C.  436.  Yen.  17. 

Toml.  Edit  S.  C  8  Bro.  C.  C.  345.  2  (<*)  Strathmore  ▼.  Bowes,  9  Bro.  C. 

Cox,  90.  C.  345.    Decree  affirmed  in  the  House 

(a)  Lance  t.  Newman,  9  Ch.  Rep.  of  Lords,  3  March,  1789.  8.  G.  1  Tee. 

41.      Blaachett    ▼-    foster,   9    Yes.  jun*   28.  contra.      Edmonds   against 

264.  Doanfington,  mentioned  in  Carleton  r. 

(*)  Draper's  Case,  9  Fieem»  99,  30.  Earl  of  Delict,  9  Yon.  17. 
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bylMwfii^Httrf«d,tktf  iwbeldtobcf»lid(#);  tatapuur 
reserved  to  herself  to  dispose  of  die  naurier  of  tT«m  set- 
tied  on  herself  and  Child,  after  the  decease  of  herself  attdCUU, 
wis  determined  to  be  void  if). 

Bonds  to  be  paid  if  the  obligor  should  e^sjTy  such  a  Man  (g)\ 
or  being  a  Widow,  if  she  should  many  again  (A),  haw  been 
ordered  to  be  delivered  op  to  be  cancelled,  as  being  contrary  to 
the  nature  and  design  of  Marriage,  which  ought  to  proceed 


from  free  choice,  and  not  from  any  compoWoa 

Ammd*  if  fraudulently  obtained,  may  be  set  aside  in  Esfaity  (d), 
jf  ffc*  nfermc*  has  not  bet*  made  a  JtuI*  of  Comrt  (fc),  under  Ike 
*»6]  Statute  (9  and  10  W.  8,*c.  15,)  and  also  whew  ithm 
been  made  a  Rule  of  a  Court  of  Common  Law,  and  sack 
Court  on  a  motion  by  one  Party  to  set  aside  the  Award,  and  oa 
a  motion  by  the  other  Party  to  commit  for  a  contempt  in  not  per- 
forming the  Award,  has  been  divided  in  opinion,  and,  conse- 
quently, no  order  was  made ;  for  in  such  case  the  Party  wooM 
be  wholly  without  relief;  unless  a  Court  of  Equity  oonld  re- 
lieve  (I). 

A  wants  made  «i  cmm$  depending  upon  a  submission  to  Arbi- 
tration in  Govt,  hare  been  held  not  to  be  within  the  Statute, 
and  that  though  the  submission  has  been  made  a  Rule  of  Court, 
the  Party  may  file  a  Bill  to  set  aside  the  Award  (at),  it  is  the 
present  practice  of  the  Common  Law  Courts,  in  all  cases,  upon 
a  motion  to  make  the  submission  to  the  Award  a  Rule  of  Court, 
to  make  it  part  of  the  Rule,  "  that  the  Parties  shall  sot  fie  any 
Bill  in  Equity  against  die  Arbitrators,  or  against  essch  other." 
What  is  the  effect  of  such  a  Rale,  and  whether  it  precludes  the 
Party  from  applying  to  Equity,  does  not  appear  to  be  conclusively 
determined  In  a  Court  or  Equity  (n).  These  Rules,  if  binding, 
would  operate  as  an  Injunction  to  restrain  proceedings  in  a 
Court  of  Equity,  and  might  be  denominated  a  Common-Law 
Injunction.  An  Agreement  in  an  Arbitration  Bond,  that  Parties 
should  not  fie  a  Bill  in  Equity,  would  not,  it  seems,  avail;  for 
Courts  of  Equity  hold  that  a  Man  cannot,  by  an  Agreement  to 
refer,  deprive  himself  of  the  right  to  apply  to  a  Court  of 
**97]  -Equity  («) ;  and  triU  the  Rule  of  Court  haveonefleot 

(«)  Cotton  J.King,  3  P.  Was.  367,        (0  Chieot  ▼.  Leqnenue,  %  Ye*  917. 

674.      Hunt  t.   Matthews,   l   Vein.  See  also  8  Ves.  181. 
408.  (m)  Locaa  t.  Wilson,  3  Bar.  M. 

(/)  BKffce's  Cue,  8  Freem.  81,  8-  Lord  Lonsdale  ▼.  UttWdnJe,  8  Ves.  jam. 

fc)  Bit  ?.  Bradshaw,  8  Vein.  108.  458.    Bins.  8SS ;  and  mo  Gwinett  t 

<i)  Baker  ▼.  White,  8  Vera.  818-  Bannister,  14  Ve*  838. 


m  (i)  Nerfato  «.  Ponder,  Nasi.  4.  1       («)  Nieholls  w.  Chnlie,  14  Vet,  888. 

Vein.  157.    Harrier.  HiteatU, 8  Vem.  870;  and  see  Hampshire  ▼.  Tenn*8 

488.    Barton  ▼.  Knight,  8  Vem.  614.  Aft.  185. 

TMansonv.  Peat,  3  Ate.  588.    Chiset       (•)  Nlenelb  t.  CanJfie,  14  Ves.  p. 

▼.  laqnains,  8  Ves.  315.    Caasapian  870,  and  what  b  said  in  Street  v.  B%- 

against  Wfohaja,  An*L  848.    Knee  v.  ej,  6  Ves.  815.    Bed  vide  8  Atk.  585 

Sjnwnds,lVes.jiin.570.  418,   as   to    an  Agreement  net  np# 

(*)   Chicot  t.  Leqnesne,  8   Ves.  Bin  should  be  filed  against  the  Art* 

316.  trators. 
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which  the  Agreement  of  the  Parties  could  not  accomplish  ?  It 
seems  that  in  these  cases,  according  to  the  opinion  of  Lord 
Ellenborouyb,  a  Motion,  supported  by  Affidavit,  might  be  made 
to  the  Court  of  Common  Law,  for  discharging  so  much  of  the 
Rule  for  making  the  submission  to  the  Award  a  Rule  of  Court, 
as  restrained  the  Defendant  from  filing  a  BUI  in  Equity  (p) ;  for 
the  Bill  in  Equity  which  the  Rule  of  Court  contemplates  is  a 
fiiH  filed  to  postpone  the  payment  of  a  debt,  or  other  purposes 
of  vexatious  delay  (q) ;  so  that  Lard  Ellenborougk  seemed  of 
opinion  with  Lord  Rosslyn  (r),  that  it  is  not  the  words  of  the 
Act,  but  tfye  terms  of  the  Rule  of  Court,  which  prevents  the 
party  filing  a  Bill  If  indeed  the  Statute  prevented  the  filing  of 
*  Bill,  the  Courts  would  not  have  been  so  long  and  so  constantly 
in  tile  habit  of  making  it  one  of  the  terms  of  the  Rule  of  Court, 
that  no  Bill  in  Equity  should  be  filed,  it  appears  that  if  a  Bill 
be  filed,  and  an  Attachment  is  sought  for  suing  in  Equity,  the 
Court  has  a  discretion,  whether  it  will  grant  it,  and  will  not 
grant  it  if  the  proceedings  in  Equity  appear  to  the  Court  to  be 
proper  (*). 

In  a  late  ease  (t\  where  a  Bill  was  filed  to  set  aside  an  Award, 
it  was  holden  that  there  is  no  Jurisdiction  in  Equity  to  stay  by 
Injunction  process  *of  a  Court  of  Law  upon  an  Award  [*89o 
made  a  Rule  of  Court ;  and  it  has  been  recently  held,  that  if 
Award  is  made  a  Rule  of  Court,  this  Court  cannot  act,  the  Ju- 
risdiction being  transferred  to  the  Court  in  which  the  submis- 
sion was  made  a  Rule ;  but  if  the  submission  is  not  acted  upon, 
no  other  Court  acquires  Jurisdiction— no  process  of  contempt 
ties—and  it  is  the  same  as  if  no  such  submission  had  been 
made  {«). 

When  the  submission  to  an  Award  is  made  a  Rule  of  Court, 
the  application  to  set  it  aside  must  be  made  within  the  next 
Term  subsequent  to  the  Award  ;  and  after  the  expiration  of  the 
Term,  and  when  an  Attachment  is  moved,  for  not  performing 
the  Award,  the  Court  will  permit  a  Party  to  show  that  the 
Award  is  illegal  on  the  face  of  it,  but  no  matter  extrinsic  to  the 
Award  can  then  be  urged  to  resist  a  compliance  with  it  (a?).  If 
Fraud  in  the  Award  were  discovered  after  the  expiration  of  the 
Terra,  would  not  a  Court  of  Equity  relieve  ? 

When  Parties  of  age,  (for  an  Award  does  not  bind  an  In- 
fant) (y),  have  submitted  to  make  the  submission  to  the  Award 
a  Rule  of  Court,  (and  it  is  no  part  of  the  Rule  that  a  Bill  in 


(p)  BfUdiek  t.  Themnsoa,  8  Eaat,  461. 

347;    Grmutone   v.    Bell,  4    Taunt  (I)  Gwinett  ▼.  Baanitter,  14   Vet. 

%$4.    '  533. 

(f)  4  Taunt.  851.  (n)  Steff  ?.  Jandiswa,*  Jfadd.  Bep. 

(r)  See  Lord  Lonsdale  v.  LUUedale,  10. 

S  Vet.  jno.  453.  (*)  Fedtey  v.  Ooddard,  7  T.  R.  7S. 

(#)  Burton  t.  Periam,  menUoned  in  1  East,  977, 11  East,  368. 

Lord  Lomdale  ▼.  Littledale,  S  Vet.  Jan.  <y)  1  Ch.  Gat.  S79- 
Vol*.  I.— 28 
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Equity  shall  not  be  filed,)  it  is  a  contempt  of  Court  to  dispute 
the  order,  unless  partiality,  corruption,  or  misbehaviour  in  the 
Arbitrators  can  be  shown:  and  this  depends  upon  the  denial  in 
the  Answer  of  the  facts  charged,  and  if  that  is  sufficiently  done, 
a  plea  of  the  Award  will  be  sufficient  (2) ;  but  still,  if  upon  the 
♦299]  hearing  of  the  Cause  *the  Evidence  should  be  strong 
enough  to  convince  the  Court  that  the  Arbitrators  have  been 
guilty  of  corruption,  partiality,  or  misbehaviour,  it  will  effec- 
tually open  the  plea  (a). 

Where  an  Award  is  impeached,  on  the  ground  of  gross  mis- 
conduct in  the  Arbitrators,  and  they  have  been  made  Parties  to 
the  Suit,  the  Court  has  ordered  them  to  pay  the  Costs  (6).  And 
in  such  Case  a  Demurrer  would  not  probably,  be  allowed,  as  it 
will  in  general  where  a  Bill  is  filed  to  have  the  benefit  of  or  to 
impeach  an  Award,  and  the  Arbitrators  are  made  Parties,  for  the 
Plaintiff  can  have  no  decree  against  them,  nor  can  he  read  their 
Answer  against  the  other  Defendants  (c). 

Insurances  fraudulently  obtained  may  be  set  aside ;  as,  where  a 
Merchant  had  a  doubtful  Account  of  a  Ship,  and  insured  his 
ship,  without  acquainting  the  Insurers  what  danger  the  Ship  was 
in,  it  was  held  to  be  a  Fraud,  and  the  Policy  was  ordered  to  be 
delivered  up,  with  Costs,  but  the  Premium  to  be  pud  back,  and 
allowed  out  of  the  Costs  (d). 

So,  a  Policy  of  Insurance  for  insuring  a  Life,  gained  by  fraud, 
has  been  set  aside  with  Costs,  both  at  Law  and  in  Equity,  and 
the  Premium  received  on  the  Policy,  directed  to  go  in  part  of 
Costs  (<). 

A  Release,  or  discharge  obtained  by  fraud  or  compulsion, 
may  be  set  aside ;  as  where  a  Scrivener  ran  away  with  2000L 
*300]  which  he  was  intrusted  to  lend  *out,  and  after  some  time 
writes  to  the  Party  that  if  he  will  take  500/.  of  his  money  and 

five  him  a  discharge  he  should  have  it,  which  he  did,  not 
nowing  how  to  come  by  his  money ;  yet  afterwards  the  Credi- 
tor was  relieved  in  Chancery  for  the  rest,  notwithstanding  his 
own  release  {d) . 

If  a  Verdict  has  been  obtained  by  fraud  a  Court  of  Equity 
will  give  relief  (e). 
So  if  a  Judgment  at  Law  be  obtained  against  conscience,  a 


(*)  Ld.  Badeadale'i  Tr.  PI.  SOS.  Vera.  806.    S.  C  Free.  Cta.  20. 

(a)  Lingood  t.  Croucher,  9  Atk.  396,  (d)  Dr.  Lake  t.  Deane  j  Tor  by  Lord 

and  8.  C.  p.  606.  Egerton,  volenti  non  fit  injuria,  ridolotU 

(t)  t  Atk-  905,  418.  604.  2  Vea.  315,  in&tctus  ad  consemtxendum.   [Gooding's 

317.    Cm.  Temp.  Finch,  141.  Bank.  Law,  2d  edit.  193,  qnot  3  Chris- 

(«)  Redeed.  Tr.  PI.  131.  tian't  B.  L.  156.] 

id)  DtCtotaT.ScandretSP.Wms.  (a)   Bataman  v.  WUloe,  1  Sen.  & 

VJK   «~~^  Left.  p.  205. 
(e)   Wntttbgnam  r.  Thornporgh,  2 
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Court  of  Equity  will  decree  the  Party  to  acknowledge  satisfac- 
tion on  that  Judgment,  though  he  has  received  nothing  (/).  (1) 

A  Decree  obtained  by  fraud  may  be  set  aside,  not  by  a  re- 
hearing, or  appeal  (g),  but  upon  an  original  Bill  in  the  nature  of 
a  Bill  of  Review  (A).  It  is  said,  indeed,  that  a  Decree,  or  in- 
terlocutory Order,  obtained  by  fraud,  may  be  set  aside  upon 
Petition  (i) ;  but  this  was  probably  meant  to  extend  only  to  the 
case  of  a  Decree  not  signed  and  enrolled,  and  where  the  fact  of 
Fraud  could  not  be  controverted  (&)•  An  Order  in  Lunacy 
may  be  set  aside  by  Bill  if  obtained  by  fraud  (/). 

When  a  Decree  is  sought  to  be  impeached  on  the  ground  of 
Fraud,  the  proper  defence  seems  to  be,  a  *Plea  of  the  [*S01 
Decree,  accompanied  by  a  denial  of  the  Fraud  charged  (m). 

So,  if  Probate  be  obtained  of  a  Will  procured  by  fraud,  the 
Court  will  oblige  the  Party  so  obtaining  Probate,  to  consent  to 
a  revocation  of  the  same  (n).  < 

The  Purchase  of  an  Estate  in  the  West  Indies  by  a  Creditor 
under  his  own  Execution,  and  which,  under  the  circumstances, 
appeared  to  be  a  sham  Sale,  and  without  competition,  and  con- 
trived with  a  view  to  get  the  Estate  at  an  under-value,  has  been 
set  aside  (o)  ;  (2)  but  unless  Fraud  is  proved,  a  Judicial  Sale, 
had  under  the  Process  and  Judgment  of  a  Court  having  a  com- 
petent Jurisdiction,  cannot  be  set  aside  (p). 

So  if  Dower  be  fraudulently  or  partially  assigned  by  the  Sheriff 
a  Court  ot  .Equity  will  give  relief  (q). 

Deeds  procured  from  a  drunken  Man,  will  not,  according  to 
some  decisions,  be  relieved  against.  Lord  Coke  observes  in  re*, 
gard  to  inebriation,  "  Although  he  who,  is  drunk,  is  for  the  time, 

(/)  Barnsley  ▼.  Powell,  1  Yes.  8S9.  (I)  Ibid. 

See  diet  Mitchell  t.  Harris,  2  Yes.  jun.  (m)  Redesd-  Tr.  PI.  287,  and  case* 

135.  there  cited. 

(g)    Bradisb    against    Gee,    Ambl.  (n)  Barnsley  and  Powell,  1  Yes.  890  % 


but  see  2  Vern.  8,  76.  2  Ch.  Cas.  178. 

(*)  Mussel!  against  Morgan,  3  Bro.  1  P.  Wins.  389.  2  P.  Wms.  286.  1  Yes. 

C  C.  74;  and  see  Richmond  ▼.  Tay-  jun.  411. 

lev,  1  P-  Wms.  734*    Loyd  r.  Mansell,  (o)  Lord  Cranstown  t.  Johnston,  3 

2  P.  Wms.  73.    Barnsley  ?.  Powell,  1  Yes.  170 ;  and  S.  C.  5  Yes.  277.  and 

Yes.  120.  see  White  v.  Hall,  12  Yes.  324. 

(0  Sheldon  ▼.  Forteseue,  Aland.  3  P.  (p)  White  ▼.  Hall,  12  Yes.  321. 

Wms.  111.  (g)  Hoby ▼. Hoby,  1  Vera. 218. 8.  C. 

(*)   Redesd.  Tr.  PI.  73,  n.  (<)   3d  2  Ch.  Cas.  160.   Sneyd  ▼.  Sneyd,  1  Afk. 

Edit.  442. 

(1)  A  court  of  chancery  will  not  grant  relief  against  a  judgment  at  law,  except 
in  cases  of  fraud  or  surprise,  or  in  extraordinary  cases,  where  manifest  injustice 
has  been  done ;  nor  where  the  party  might  ha?e  defended  himself,  but  neglected 
it     Wmthrop  v.  bane,  3  Des.  310,  323,  324, 326.    /rfrv  w.  M'Crat,  4  Des.  422. 

(2)  And  thus,  where  a  judgment  and  execution  which  had  been  felly  satisfied, 
were  kept  on  foot  by  the  assignees  of  the  judgment,  for  the  purpose  of  speculating 
on  the  property  of  the  debtor,  and  which  was  purchased  by  the  assignees  at  the 
sheriff's  sale,  it  was  decreed,  that  the  assignees  should  release  all  their  title  and  in- 
terest, so  acquired,  to  the  owner  of  the  land,  and  deliver  up  the  possession,  pay 
the  rente  and  profit,  and  damages  Car  waste  committed,  and  all  costs*  Trcftp  y. 
tfW,  4  Johns.  Ch*  Rep.  228. 
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turn  compos  mentis  yet  bis  drunkenness  does  not  extenuate  bi* 
act  op  offence,  nor  turn  to  bus  avail ;  bat  it  is  a  great  offence  ia 
itself  and  therefore  aggravates  bis  offence,  and  doth  not  derogate 
from  the  act  which  be  did  during  that  time  ;  and  that  as  well  iu 
cases  touching  his  life,  his  lands,  bis  goods,  or  any  other  thing 
that  concerns  him  (r)."  And  it  was  the  doctrine  of  Sir  J.  Jt- 
*302]  tyl  (*)) lbat  tbe  ^having  been  in  drink  b  not  any  reason 
to  relieve  a  Man  against  any  deed  or  agreement  gained  from  him, 
when  in  those  circumstances,  unless  the  Party  was  drawn  into 
drink  through  the  management  or  contrivance  of  him  who 
gained  the  Deed.  So,  too,  the  opinion  of  Lord  Hariwicke  on 
this  subject  appears  to  have  been,  that  the  drunkenness  of  one 
of  the  parties  was  not  sufficient  to  set  aside  an  Agreement,  qn« 
less  some  unfair  advantage  was  taken ;  and  therefore  in  the 
case  before  him,  the  agreement  being  to  settle  disputes  in  a 
family,  and  reasonable,  and  no  unfair  advantage  appearing  to 
have  been  taken,  he  refused  to  set  it  aside,  though  the  party  com- 
plaining of  it  was  drunk  when  he  executed  it  ((). 

Decisions,  by  such  Lawyers,  are  as  a  Law  to  succeeding 
Judges,  though  the  reasons  for  them  may  not  be  satisfactory. 
It  may,  however,  be  observed,  that  by  the  Scotch  Lav,  Persona 
in  a  state  of  absolute  drunkenness,  and  consequently  deprived  of 
the  exercise  of  reason,  cannot  oblige  themselves ;  but  a  lesser 
degree  of  drunkenness,  which  only  darkens  reason,  had  not  the 
effect  of  annulling  a  contract  («).  The  distinction,  tfrus  taken, 
seems  reasonable  ;  for  it  never  can  be  said  that  a  Person  abso- 
lutely drunk,  to  use  the  Scottish  term,  has  that  freedom  of  mind 
generally  esteemed  necessary  to  a  deliberate  consent  to  a  con- 
tract ;  the  reasoning  faculty  is  for  a  time  deposed.  At  hau  it 
has  been  held  that  upon  non  est  factum  the  Defendant  may  give 
*303]  in  evidence  that  they  made  *him  sign  the  Bond  when  he 
was  so  drunk  that  he  did  not  know  what  he  did  (*).  So,  a  Will 
made  by  a  drunken  Man  is  invalid  (y).  And  will  a  Court  of 
Equity  be  less  indulgent  to  human  frailty  ?  It  seems  to  be  a 
Fraud  to  make  a  contract  with  a  Man  who  is  so  drunk  as  to  be 
incapable  of  deliberation ;  and  if  so,  the  contracts  of  such 
Persons  would,  one  might  think,  be  relievable  in  Equity.  Cases 
of  glaring  injustice  may  easily  be  imagined  (*). 

Heineccius  (a),  Puffendorf  (t),  and  Pothkr  (c),  all  agree  in 
considering  contracts,  under  such  circumstances  as  invalid  ;  and 
the  admirable  Author  of  the  Treatise  of  Equity  thus  express ts 

(r)  4  Co.  125.  (*)  cole  v.  Bobbins,  Ball.  N-  P.  172. 

(j)  Johnson  ▼.  Medlicott,  3  P.  Wins.  S.  C  referred  to  in   MS.  in  1  Se!>\ . 

p.  150.  n.  a.  and  see  Cook  v.  Clay  worth,  Abridgment.  493.  n.  a. 

18  Vea.  12.  (,)  %  CoX-  ^  93# 

(<)  Cory  and  Cory,  1  Vei.  p.  19;        (s)  See  on  this  subject,  poet 
but  Lord  Eldon  has  observed,  "  it  is  a        (a)  B.  1  Ch.  14.  s-  392. 
very  strong  case."    Stockley  v.  Stock-        (*)  B.  1  Ch.  4.  s>  8. 
ley,  18  Ves.  30,  31.  (c)  Traite  dc»  Obligation!,  P.  1  Ch.  1. 

(u)  Ersk.  Inst.  p.  447.  s.  i.  art.  4. 
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iujjiself :  «  Attfcoagh  drunkenness  is  a  kind  of  infinity  for  the 
tin*,  y+t  as  it  is  of  its  own  procuring  it  shall  not  turn  to  his 
awl,  either  to  derogate  from  his  act,  or  to  lessen  his  punish- 
meat ;  bqt  it  is  a  great  offence  in  itself,  and  this  holds  as  well  to 
his  life,  his  lands,  bis  goods,  or  any  thing  concerning  him. 
However,  Equity,  as  it  seems,  will  relieve  in  this  case,  especially 
if  it  were  caused  by  the  fraud  or  contrivance  of  the  other  Party, 
and  he  is  so  eioessively  drunk  that  he  is  utterly  deprived  of  the 
use  of  reason  or  understanding  ;  for  it  can  by  no  means  be  a 
serious  and  deliberate  consent"  yd) :  and  in  a  recent  Case  (e) 
where  the  Plaintiff  did  not  contribute  to  make  the  Defendant 
drunk,  but  entered  into  *an  Agreement  with  him  when  [*304 
drunk,  and  a  Bill  was  filed  for  a  specific  performance,  it  was 
dismissed  with  Costs.  ( 1 ) 

Conveyances  in  fraud  of  the  Law  are  relieved  against ;  for 
as  the  Court  acts  to  protect  Individuals  in  cases  of  Fraud,  so  it 
wiQ  act  to  prevent  a  Fraud  upon  the  Law  itself. 

A  Devisee  is  bound  to  an>wer  a  charge  by  the  Heir  that  the 
Devise  was  upon  a  secret  Trust,  or  undertaking  for  a  charitable 
purpose,  contrary  to  the  Statute  of  Mortmain  (A. 

It  is  not,  however,  considered  as  a  Fraud  on  the  Law  to  take 
out  a  Commission  for  the  purpose  of  defeating  an  Execution  (g), 
or  after  a  Judgment  obtained,  and  before  Execution,  to  convey 
all  the  Party's  effects  by  way  of  Mortgage  (h).  Even  after  a 
Jim  facias  the  Debtor  may  assign  a  Legacy  bonajuU  for  a  valua- 
ble consideration  and  without  notice,  and  the  Assignment  will 
be  good  against  the  Creditor  (i). 

A  Bond  given  for  Silks  purchased  to  sell  again  to  raise  Money, 
has  been  ordered  to  be  delivered  up  upon  payment  of  the  Sum 
really  raised,  this  being  a  method,  under  the  mask  of  trading  to 
lend  Money  at  an  extraordinary  rate  of  Interest  (£) .  So,  a 
beneficial  Lease  granted  at  the  same  time  with  a  loan  of  Money 
by  Lessee  to  Lessor,  has  been  set  aside,  as  #giving  to  the  [*305 
lender  a  Profit  on  the  Money  lent  beyond  legal  Interest  (I).     In 

(d)  1  vol.  Treatise  of  Equity,  edited  (g)  Ex  parte  Edmonson,  7  Ves. 
by  Foobt  p.  €7.    See  also  on  this  sab*    303. 

jeet  Cragg  r-  Holme,  18  Vea.  14.  (a)  King  t.  MarisseJ,  3  Atk. 189. 

(e)  Spiers  ▼.  Higgons,  Rolls,  92d  Feb.        (i)  Edgell  t.  Haywood,  3  Atk.  367. 
1914.  (fc)    Barker  against  Yansommar,  1 

(/)  9  Geo.  2.  e.  36.    Strickland  ▼•  firo.  C.  C  149. 

Aldridge,    9   Ves.    516.    S.    C.   MS.  (I)  Browne  t.  Odea,  1  8eh.  &  Left. 

Mtcklestone  v.  Browne,  0   Ves.    53.  115;  and  see  Drew  ?.  Power,  ibid*  p. 

S.  C.  MS.  and  see  on  this  snbject,  Ad-  183.    Molloy  ?.  Irvin,  ibid.  310.    Gob- 

lington  and  Cann,  3  Atk.  141,  and  Boson  bins  t.  Creed,  9  Sch.   a  Lefr.   218. 

*.  Stathan,  1  Coi,  16.  and  S.  C.  Eden's  and  see  Leekey  t.  O'Donnel,  ib.  466, 

Bep.  1  vol.  509.  &c. 


(1)  In  SmOk  Careftne,  it  has  been  held,  that  a  person  is  not  bound  by  a  contract 
entered  into,  where  he  was  in  such  a  state  of  drunkenness  as  to  be  Incapable  of 
distinctly  perceiving  and  assenting  to  it ;  hot,  in  general,  intoxication  will  not  ex- 
onerate a  nan  from  his  contracts*    WwU  y-  Cofwrt,  9  Bep*  Con.  Ct  97. 


—   t 
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a  subsequent  Case  (m)  the  Court  said  it  would  not  ettead  the 
doctrine  of  Lease  and  Loan  farther  than  it  had  already  been 
carried '  and  held  that  a  Lease  at  a  fair  Rent,  Lessee  paying 
two  Years  Rent  in  advance,  secured  by  Lessor's  Bond,  and  an 
Insurance  on  his  Life,  was  not  impeachable. 

There  has  long  been  a  struggle  in  Courts  of  Equity,  with 
persons  who  have  made  it  their  endeavour  to  find  out  schemes 
lo  gtt  exorbitant  Interest,  and  evade  the  Statutes  of  Usury ; 
and  the  Court,  it  seems,  hath  never  laid  down  any  general  rule 
beyond  which  it  will  not  go,  lest  other  means  of  avoiding  the 
Equity  of  the  Court  should  be  found  out ;  they  therefore  always 
determine  upon  the  particular  circumstances  of  each  case  ;  and 
wherever  they  have  found  the  least  tincture  of  fraud  in  any  of 
these  oppressive  bargains,  relief  bath  always  been  given  (n) ; 
but  whenever  it  is  necessary  to  have  the  assistance  of  a  Court 
of  Equity  to  set  aside  an  usurious  Contract,  it  must  be  upon 
the  terms  of  paying  what  is  fairly  due  with  legal  Interest  (o). 

Before  the  Statute,  37  Henry  8,  c.  9,  all  Interest  on  Money 
lent  was  prohibited  by  the  Canon  Law,  as  it  is  now  in  the  Roman 
Catholic  countries.  This  gave  rise  to  many  shifts  and  devices 
to  evade  the  law.  One  which  was  then  most  common  was  pro- 
+306]  vided  +against  by  that  Statute,  but  the  prohibition  being 
confined  to  that  particular  sort  of  transaction,  Usurers  were 
thereby  put  upon  other  contrivances  ;  and  experience  taught 
the  Legislature  in  more  modern  Statutes  (o),  not  to  particularize 
specific  modes  of  Usury,  because  that  only  led  to  evasion,  but 
to  enact,  generally,  that  no  shift  should  enable  a  man  to  take 
more  than  the  legal  Interest  upon  a  Loan.  Therefore  the  only 
question  in  all  these  cases,  is,  what  is  the  real  substance  of  the 
transaction,  not  what  is  the  colour  and  form  (p). 

A  Bill  may  be  filed  to  have  a  Bond  delivered  up,  and  the 
Principal  being  discharged,  to  have  repaid  what  has  been  paid 
over  and  above  legal  Interest  (q).  It  might  be  different  if  the 
Securities  had  been  delivered  up  (r). 

In  the  case  of  Money  lost  at  Gaming,  and  paid,  the  Court,  it 
seems,  would  not  grant  relief,  the  Plaintiff  in  Equity  being  parti- 
cepscrhninis  (#). 

Other  instances  where  the  Court  has  interfered  to  prevent 
acts  in  fraud  of  the  Law  may  be  mentioned  ;  as  when-  &. 
granted  an  Annuity  of  300/.  a  year  to  qualify  his  Son  to  sit  for 
a  Borough,  and  after  his  Son  was  chosen  he  tore  off  the  Seal ; 
but  the  Grant  was  established,  it  being  an  imposition  on  the  Pub- 
Cm)  Obrien  t.  Grierton,  9  Ball  &  e.  16. 
Bca.  338.  (p)  Lowe  t.  Waller,  Doug!.  740. 

(n)  Lawley  t.  Hooper,  3  Atk*  279.  (q)   Botanquet  and  Daahwood,  For. 

(o)  Scott  ▼.  Neabit,  2  Cox,  183  ;  and     37.  S-  C.  MS. 
S.  C  2  Bro.  C.  C.  641.  (r)  Ibid  41. 

to)  See  the  last  Stat.  12  Anne,  St.  2,        (»)  Ibid. 
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lie  (t).  So,  where  a  Father  sought  by  Bill  a  Re-conveyance 
from  his  Son  of  an  Estate  given  to  him  as  a  qualification  to 
enable  him  to  sit  in  ^Parliament,  the  purpose  being  an-  [*30Y 
swered ;  the  Bill  was  dismissed  with  Costs  (ti).  If  the  Party 
found  his  mistake,  and  repented  of  it  before  he  had  carried  his 
intention  into  execution,  and  the  Person  did  not  go  into  Parlia- 
ment, the  determination  would  be  different  (x).  So  if  a  Father, 
a  citizen,  makes  a  voluntary  Conveyance  to  a  Child,  to  enable 
himself  to  swear  he  is  not  worth  the  Sum  of  15,0001.  so  as  to 
avoid  being  chosen  Sheriff,  the  Child  would  be  entitled  to  the 
Estate  (y).  But  it  seems  a  Conveyance  of  an  Estate  to  qualify 
as  a  Game  Keeper,  can  be  recovered  back  (z) ;  there  werfe, 
however,  circumstances  of  gross  fraud  in  this  case. 

Conveyances  made  of  Estates  in  Trust,  in  order  to  screen 
them  from  forfeitures  for  Treason  or  Felony  have  been  set  aside 
as  against  the  Crown  (a),  though  good  as  against  the  Party  (6). 

So  if  an  Estate  in  Fee,  or  in  Tail  be  given  to  «d*  but  in  case 
he  commits  Treason  within  such  a  term  of  Tears,  is  limited  over, 
this  is  a  void  clause,  and  will  not  prevent  a  forfeiture  (c). 

Frauds  on  Covenants  are  relieved  against 

If,  for  instance,  a  Father  covenant  on  his  Daughter's 
♦Marriage  to  leave  her  at  his  death  a  full  and  equal  share  [*308 
of  his  Personal  Estate  with  his  Son,  and  afterwards  transfers  his 
Personal  Estate  in  the  Funds  into  his  Son's  name,  who  verbally 

E remised  to  pay  the  Father  the  Dividends  for  his  life,  this  will 
s  set  aside  as  a  Fraud  on  the  Covenant  (d).  Covenants  of  this 
nature  are  by  no  means  censurable.  They  do  not  confine  or 
restrict  the  Father's  powers.  He  may  alter  the  nature  of  his 
property  from  personal  to  real ;  or  he  may  give  scope  to  pro- 
jects, or  indulge  in  a  free  and  unlimited  expense  ;  but  he  is  not 
allowed  to  entertain  more  partial  inclinations  and  dispositions 
towards  one  Child  before  another.  If  his  partiality  to  one  Child 
is  greater  than  to  another,  and  he  determines  to  make  a  differ- 
ence in  favour  of  such  Child,  be  must  do  it  directly,  absolutely, 
and  by  an  unqualified  gift,  surrendering  all  his  own  right  and 

(0  Adod.  MS.  Prec.    Cb.    250,    contra,    was    over* 

(«)  See  what  Lord  Eldon  says,  in  ruled,  in  Chaplin  v.  Chaplin,  3  P.  Wmi. 

Curtis  and  Perry,  6  Ves.   747*,    and  233. 

Lord    Hardwicke    in     Birch    against  (6)  Duke  of  Bedford  v.  Coke,  3  Ves* 

Magrare,  Ambl*  865,  6.    I  have  heard  117 ;  and  see  on  this  subject  Cotting- 

the  lata  Lord  Kenyon  approve  of  this  ton  v.  Fletcher,  9  Atk.  155,  and  the  ob- 
servations of  Lord  Eldon  on  that  case, 


(x)    Birch  against  Blagrare,    Ambl.  in  Muckleston  v.  Browne,  6  Yes.  68. 

966.      Ptatamone    t.     Staple,     Coop.  (e)  Carte  v.  Carte,  3  Atk*  ISO.  S.  C. 

960.    .  Ambl.  39. 

(y)   Birch  against   Blagrare,  AmbL  (d)  Jones  ▼.  Martin,  6  Bro.  P.  C. 

966,  6.  437 ;  and  8th  vol.  p.  949,  reTersiag  a 

(*)  See  Bridgman  ▼.  Green,  9  Ves.  decree  in  Exchequer,  3  Anstr.  889. 

637.  See  a  Note  of  the  Chancellor's  Argu- 

(e)  Young  v.  Peachy,  3  Atk.  959.  moot  wthb  case,  in  the  HoweofLonto* 

The   case  of  Fletcher  r.  JZobineon,  5  Ves.  366.  n.  a* 
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drteroet  Ha  toast  giv«  out  and  out  He  must  not  exercise 
his  power  by  aa  act  which  is  to  take  effect,  not  against  hn  own 
Interest,  but  only  at  e  time  when  hit  own  Interest  will  cease  (e) . 

If  a  Husband,  on  a  separation  from  his  Wife,  covenants  to 
leave  her  such  a  portion  of  the  Personal  Estate  as  she  would  be 
entitled  to  under  the  statute  of  Distributions,  if  he  had  died  in- 
testate, the  Husband,  it  seem*,  might  spend  alMm  substance, 
but  could  not  reserve  to  himself  any  part  for  his  own  benefit, 
*509]  nor  lay  it  out  in  Land  (f) ;  but  if  under  *sueh  ckctaw*- 
stances  the  Covenant  be,  that  the  Wife  surviving  shall  be  euta*. 
tied  to  her  Dower,  and  Thirds  of  all  Real  and  Personal  Estate, 
whereof  the  Husband  shall  die  seised  or  possessed,  it  has  beeo 
held  this  leaves  the  Wife  in  the  same  situation  as  if  not  living 
separate  with  regard  to  Dower  and  Thirds,  and  does  not  inter- 
fere  witt  the  Husband's  power  of  testamentary  disposition  (g)+ 

If  undue  influence  be  ased  to  obtain  a  Deed*  a  Court  of  Eqvtty 
wBi  set  it  aside ;  as  if  a  Parent  abusing  the  autborityoter  his 
Child,  obtains  from  k  a  Conveyance  (fc). 

An  Act  done  from  the  fear  of  displeasing  a  Father  or  Mother 
is  not  that  sort  of  fear  which  vitiates  a  Contract ;  but  if  a  Person 
having  another  under  his  authority  employs  ill  treatment,  or 
menaces,  to  procure  a  Contract,  the  same  wouM  be  void ;  but 
Lord  Hardwicke  was  of  opinion,  that  if  a  Son,  Tenant  in  Tail* 
and  a  Father  Tenant  for  Life,  agree  on  something  for  the  benefit 
of  the  younger  Children,  and  afterwards  the  Son  complains  of 
paternal  authority  being  eterted,  though  thm  might  be  wmtMmg 
cf  that  serf,  yet  if  the  Agreement  be  reasonable  the  Court  will 
not  set  it  aside  (i). 

*310]  +In  some  of  the  Cases  it  is  said  that  transactions  of  this 
sort  between  Parent  and  Child  will  be  looked  at  with  jealousy,  and 
so  that  the  Father  shall  not  take  an  improper  advantage  of  his 
Authority  (k) ;  but  the  complaint  must  always  be  made  hi  time, 
and  not  after  the  Father  is  dead,  and  the  Son  ha?  entered  into 
an  act  by  his  Marriage,  under  which  immediately  the  moment  it 
is  celebrated,   persons  unborn  acquire  a  right  (/)•     As  wbera 

(«)  Jones  mod  Martin,  in  House  of  Tail)  for  an  Annuity,  because  be  was 

Lords,  5  Ves.  9S8t  in  note ;  see  also  under  the  awe  of  his  Father,  dsn*issed» 

Fortescoe  ▼.  Hannah,  19  ?es.  67.  there  being  no  fraud  prated,  and  the 

(/)  See  what  is  said  in  Cochran  v.  San  having  been  ettravagant ;  butwitb> 

Qrahatn,  IS  Ves.  66.  out  prejudice  to  hb  Heir*" 

(§)    Cochran   ▼.  Johnson,   19*  Ves.        <i)  Cory  v.  Cory,  1  Ves.  IS ;  and  sea 

SS*  Ktacbant  against  Kmehant,  1  Bro.  0. 

(ft)  See  tVers  ▼.  Ivors,  Don.  Proc.  C.  369 ;  see  also  on  this  subject  Pettier, 

1734,  5.    Scree*  v.  Offley,  Dom.  Proc.  Tom.   1  17 ;  and  Denutfs  Civ.  L.  1st 

94th  May  1735,  noticed  in  Grounds  Vol.  343.     Brown  v.  Carter,  5  Ves.  &7S, 

and  Rudiments  of  Law  and  Equity,  p.  and  Hawes  v.  Wyatt,  2  Cox  263,  and  8. 

19 ;  and  see  Green  v.  Green,  95  Janu*  C.   3  Bro.  C.  C-  1*6.    vtyoberlej  v. 

ary  1710,  Dom.  Proc.  noticed  in  Lord  Wycherley,  2  Eden.  180. 
Hareourfs  Tables  as  follows :    "  BtR        (*)  Young  v.  Peachy,  9  Alk.  954. 
brought  by  a  Son  to  set  aside  an  agree-        (Q    Bower  v.  Carter,  5  Ves.  877. 

vent  with  his  Father  for  releasing  his  and    sec    1    Ves*   461.      OoeWinj  ▼. 

Inheritance  (being  a  Trust  Estate  in  Pratt* 
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m  Son,  Tenant  in  Tail  in  Remainder,  when  just  of  A§e,  joined 
his  Father,  who  was  Tenant  for  Life,  in  a  Recovery,  for  the  pur- 
pose of  raising  3,000*.  for  the  Father,  and  re-settling  the  Estate, 
the  Son  taking  back  only  an  Estate  for  Life,  with  Remainder  to 
his  first  and  other  Sons,  &c.  it  was  held,  that  whatever  Equity 
lie  might  have  had  against  that  Settlement  was  lost  by  his  Mar- 
riage and  acquiescence,  till  after  the  death  of  tis  Father  (m). 

If  a  Son,  in  plentiful  circumstances,  gives*  his  Father  a  Bond 
to  pay  him  an  Annuity  for  his  Life,  and  it  is  done  freely  and 
without  coercion,  it  is  good  (n) ;  but  if  a  Father  who  is  Tenant 
foT  life  draws  in  a  Son  who  is  Tenant  in  Tail  to  join  in  a  Con- 
veyance which  will  destroy  his  Remainder,  the  Court  upon  very 
slender  evidence  will  relieve  the  Son  (o) . 

Where  a  Father  had  advanced  a  Child  in  bis  Infancy,  and 
upon  his  coming  rf  Age  took  a  Bond  *from  him  to  a  [*311 
greater  amount  than  the  sums  advanced,  the  Bond  was  held  to 
be  obtained  by  parental  influence,  and  it  was  not  allowed  to  stand 
as  a  security,  even  for  the  sums  advanced,  but  was  set  aside  alto- 
gether (p). 

If  a  Warrant  of  Attorney  (9),  or  a  Compromise,  be  obtained 
from  a  Man  in  jail,  it  will  not,  it  seems,  be  good,  unless  he 
has  proper  advice  and  assistance  (r),  the  presence  of  Counsel 
for  instance  (*). 

Frauds  an  Powers  are  often  the  subject  of  Relief  in  Equity. 

A  Party,  for  instance,  will  not  be  allowed  to  execute  a  Power 
for  his  own  benefit,  which  was  intended  for  the  benefit  of  others ; 
as  where  a  Person  having  a  Power  of  Appointment  among 
Children,  and  thinking  one  of  his  Children  was  in  a  consump- 
tion, appointed  in  favour  of  that  Child,  with  a  view,  as  the  Court 
supposed,  to  take  the  chance  of  getting  the  Money  as  Adminis- 
trator of  the  Child,  the  Appointment  was  set  aside  (*).  So, 
when  a  Parent  having  a  Power  to  appoint  the  Estate  to  any  of 
his  Children  exclusively  of  the  others,  appoints  to  one,  upon  a 
bargain  made  before-hand  with  that  Child,  that  he  shall  pay  a 
consideration  for  it,  a  Court  of  Equity  will  relieve  against  the  Ap- 

Kintment ;  and  the  same  relief  will  be ,  administered  against  a 
trchaser  with  notice  of  the  Fraud  ft*),  or  without  notice  of  the 
♦Fraud,  if  the  Purchaser  has  not  the  legal  Estate  (x).  But  [*S12 
the  Court  will  not  act  against  a  Title  under  a  Power  upon  a 
mere  suspicion  that  the  power  had  been  fraudulently  exercised  (y) : 

(m)  Browne  ▼.  Carter,  5  Ves.  862.  193. 

<*)  Bleekborn  t.  Edgley,  1  P.  Wots.  (I)  See  whet  is  said  in  Mac  Queen  t. 

607.  Farqubar,  11  Ves.  479.  . 

(•)  Heron  ▼.  Heron,  9  Atk.  161.  (u)  Sogden  on  Powers,  330,  and  doc 

(p)  Carpenter  t.  Heriot,  I  Eden,  388.  trine  adopted  io  Polmer  ▼.  Wheeler,  % 

(q)  Roy  v.  Duke  of  Beaufort,  2  Atk.  Ball  fc  Bea.  30. 

193.  (x)  Daubeny  ▼•  Cockburn,  1  )f  erir. 

(r)  Hinton  ▼.  Hinton,  2  Vet.   sen.    633. 
GJ5.  (y)  See  what  ia  said  in  Mac  Queen  v. 

(*)  Roy  t.  Duke  of  Beaufort,  9  Atk.    Farfohar,  11  Ve*.  167. 

Vol.  I.— 29 


1 


318  EQUITY  JURISDICTION. 

a*  wheta  there  was  a  Purchase  under  the  Execution  of  a  Power 
of  Appointment  by  a  Father,  subject  to  Estates  for  Life  in  him 
and  his  Wife,  in  favour  of  their  Son  ;  all  three  joining  and  re- 
ceiving the  Money,  the  fair  value,  which  is  presumed  to  be  re- 
ceived according  to  their  Interests  in  the  Estate,  and  the  Pur- 
chaser not  bound  to  see  to  the  application,  and  the  transaction 
appearing  fair  both  upon  the  Instrument  an<i  the  abstract,  it  was 
held  that  the  Purchaser  could  not  object  to  the  Title  on  the 
ground  of  a  fraudulent  execution  of  the  Power  (*), 

A  Child  giving  a  consideration  for  an  Appointment  in  its  fa- 
vour is  a  fraud  in  the  Appointer  and  the  Appointee,  both  on  the 
other  objects  of  the  Power,  who  might  not  have  been  excluded 
but  for  such  Agreements,  and  also  upon  those  who  are  entitled 
in  default  of  Appointment;  for  non  constat,  the  Father  would 
have  appointed  at  all  if  there  had  been  no  such  Agreement ; 
nor  can  a  purchaser  for  a  valuable  consideration,  without  notice, 
under  the  appointment,  maintain  his  purchase  against  the  per* 
son  entitled  under  the  settlement  in  default  of  Appointment,  who 
has  the  legal  Estate  in  the  Fund,  the  subject  of  the  Appoint- 
ment  (a). 

*31S]  Where  a  Party  interested  in  the  non-execution  of  *a 
Power  prevents  a  strict  compliance  with  the  circumstance  re- 
quired in  the  execution  of  the  Power,  there,  if  the  person  who 
has  the  power  does  any  act  that  plainly  evinces  his  intention  to 
execute  it,  such  act  will  ih  Equity  be  deemed  a  good  execution 
of  it  (b).  As  where  the  Remainder-man  gets  the  Deed  contain- 
ing the  Power  into  his  possession,  and  win  not  allow  the  Tenant 
for  Life  to  see  it,  the  Tenant  for  Life  may  execute  Conveyances ; 
and  though  be  does  not  pursue  the  terms  of  the  Power,  yet 
Equity  will  relieve,  even  in  fevour  of  a  volunteer;  the  Re- 
mainder-man not  being  allowed  to  take  advantage  of  his  own 
wrong  (c). 

So  if  a  Wife  having  a  Power  is  desirous  of  executing  it,  bat 
is  prevented  by  her  Husband,  Equity  will  relieve  (d). 

Though  there  be  a  power  in  a  Settlement  to  raise  a  portion 
for  a  younger  Child,  at  such  time  as  the  Patent  should  direct,  the 
Parent  cannot  direct  it  to  be  raised  at  an  early  age,  fourteen  for 
instance ;  for  this  is  against  the  nature  of  the  Power.  Such  a 
Power  only  enables  the  Parent  to  raise  it  in  his  own  life,  if 
it  should  be  necessary.  It  would  be  proper  so  to  do  upon  the 
Daughter's  Marriage,  or  for  several  other  purposes  (c). 

The  Cases  relative  to  illusory  appointments  under  Powers  have 

(s)  Ibid.  11  Ves.  467.  edit.    Gilb.  Chan.  306. 

(a)  Sec  Daubeny  ?.  Cockburn,  1  Me-  (d)  Sagden  on  Powers,  303.    Ffeot  r. 

riT.  626.  Penrice,  Com.  240.    Prec.  Ch.    471, 

(•)  Sagden  on  Powers,  302.    Cruise'*  there  cited. 

Digest,  4th  to!.  276,  2d  edit.  3  Cha.  (e)  Lord  Hinchiobroke  against  Sey- 

Cia.  67.  aiour,  1  Bro.  C.  C.  305. 

(c)  Cruifte'fl  Digest,  4th  vol.  376,  2d 
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created  much  difficulty  in  the  minds  of  Judges,  and  great  con- 
trariety of  opinion.  At  *Law,  if  some  share,  however  [*314 
small,  be  allotted,  the  Appointment  is  effectual  (/);  hut  in 
Equity  the  doctrine  is  very  different.  There  an  illusory  Ap- 
pointment is  considered  as  *  Fraud  (g);  and  it  is  there  held, 
that  if  a  Person  has  a  Power  of  Appointment  among  Children, 
or  other  objects,  in  such  shares,  manner,  and  form,  and  at  such 
times  as  be  thinks  fit,  he  must  make  a  fair,  substantial,  reasona- 
ble, and  not  an  illusory  appointment ;  and  of  this  the  Court  will 
on  a  BUI,  filed  for  thai  purpose,  form  Us  judgment  {h).  This 
doctrine,  reluctantly  adhered  to  in  conformity  to  Precedents, 
seems  to  bare  overturned  the  principle  laid  down  in  several 
other  cases  (t),  where  the  Court,  from  the  difficulty  of  deter- 
mining what  is  an  illusory  Appointment,  has  surrerjdered  all  dis- 
cretionary authority  on  the  subject,  and  has  said,  in  determining 
what  is  illusory,  that  it  will  go  as  far  as  it  is  bound  by  Authority, 
but  no  farther ;  or  in  other  words,  that  where  the  sum  appointed 
in  any  case  is  not  so  small  in  proportion  to  the  whole  sum  to  be 
appointed,  as  in  former  cases  where  the  proportion  given  has 
been  held  to  be  illusory,  the  Appointment  is  valid. 

A  Person  having  a  Power  or  Appointment  among  Children, 
the  terms  of  the  Power  compelling  him  to  give  something  to  epch 
Child,  is  a  Trustee,  and  must  execute  the  Trust  reposed  in  him, 
pursuant  to  the  *intent  of  the  Trust ;  he  cannot  execute  [*315 
it  90  as  to  leave  one  of  the  children  without  provision,  for  that 
would  be  contrary  to  the  intent  of  the  Trust.  It  has  been  ge- 
nerally said,  that  such  a  Power  is  intrusted  to  a  Parent  because 
he  is  likely  to  know  best  the  wants  of  his  Family,  as  circum- 
stances may  arise  which  could  not  be  foreseen  when  the  Power 
was  given,  and  to  apportion  the  provision  made  for  bis  children 
accordingly;  and  if  he  properly  executes  his  discretionary 
Power  according  to  existing  circumstances,  mere  inequality, 
however  gross,  will  not  vitiate  the  Appointment.  But  when  he 
acts  from  mere  caprice  or  mistake,  and  places  one  of  the  Chil- 
dren in  such  a  situation  that  the  provision  intended  for  him 
amounts  to  nothing,  the  reasoning  fails  on  which  so  gross  an  iaer 
quality  w^ich  renders  the  Appointment  in  his  power  merely  illu- 
sory might  have  been  supported,  and  the  Appointment  must  be 
deemed  bad  (fe). 

If  an  Appointment  be  determined  to  be  illusory,  and  therefore 
proper  to  be  rectified,  the  Court  it  has  been  bolden,  cannot  do 

U)  Vaudersee  v.  Adorn,  4  Yes.  785.  And  see  Free.  Ch.  256,  and  Cracker  r. 

(g)  Boyle  ▼.  Bishop  of  Peterborough,  Parrot,  1  Chan.  Ca«.  228; 

1  Yes.  jun.  310.  (i)  Batcher  ▼.  Buteher,  9  Yes.  383. 

(h)  Bax  t.  Wbitbread,  16  Yet.  22.  S.  Moceata  r.  Lousada,  12  Yes.  123,  and 

C.  MS.  and  tee  particularly  Yanderzee  Dyke  ▼•  Sylvester,  ibid.  126. 

v.  Adorn,  4  Vet.  784,  5.     Butcher  v.  (k)  Ly taught  r.Royse,  2  Sch.  ft.  1*fr. 

Batcher,  on  appeal,  1  Yes.  &  Bea.  79,  154. 
Ice.    Cotaan  ▼.  Seymour,  1  Yes.  211 ; 
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otherwise  than  by  decreeing  an  equal  distribution  (I),  and  giving 
the  property  as  in  default  of  execution  of  the  Power  (m). 

Where,  upon  the  face  of  the  Appointment,  a  sufficient  reason 
has  appeared  why  a  nominal  Sum  is  given,  it  has  been  held  to 
be  effective  (n) ;  and  Lord  Jllvardey  was  of  opinion  that  as  be- 
*316]  tween  Parent  and  *Chiid  a  sufficient  reason  for  giving 
such  a  sum  might  be  proved  (©). 

If,  where  there  is  a  Power  of  disposing  among  younger  Chil- 
dren, in  such  shares  and  proportions  as  the  Party  should  by 
Deed  or  Will  appoint,  a  younger  Son  is  provided  for  amply  by 
a  Fortune  aliunde,  by  obtaining  a  lucrative  situation,  or  the  like, 
it  may  be  a  ground  for  an  Appointment  so  unequal  that  it  might 
be  otherwise  deemed  illusory  ;  but  that  cannot  be  considered  as 
a  provision  which  is  a  mere  expectancy,  depending  on  the  will 
and  pleasure  of  another ;  and  an  Appointment  cannot  be  deemed 
good  or  bad  according  to  the  manner  in  which  that  pleasure  may 
be  afterwards  exercised.  If  a  Father  supposed  that  provision 
would  be  made  for  one  of  his  Sons  by  his  Brother,  which  ex- 
pectation might  be  finally  disappointed,  a  very  unequal  appoint- 
ment made  under  that  expectation,  however  founded  and  how- 
ever reasonable  at  the  time,  could  not  be  supported  (p). 

If  a  Power  of  Appointment  be  in  part  defectively  executed, 
the  whole  of  the  Fund  will  not  be  distributable  as  in  default  of 
Appointment ;  but  so  much  of  the  Fund  which  is  well  appointed 
will  stand,  and  the  remainder  divided  as  in  default  of  Appoint- 
ment (g). 

It  has  long  been  settled  that  an  Appointment  cannot  be  made0 
to  a  deceased  Child  (r). 

*317]  *  After  a  partial  execution  by  Baron  and  Feme  of  an 
original  Power,  a  secondary  Power  to  arise  in  default  of  the  exe- 
cution of  the  original  Power  cannot  be  executed  ($). 

If  under  a  Power  of  appointment  among  Ciiildren,  a  substan- 
tial share  is  given  to  each  Child,  it  may  be  by  different  Instru- 
ments, at  different  times  (t).  A  Power,  for  instance,  of  appoint- 
ing a  Fee  may  be  executed  at  several  times— at  one  time  to  pass 
an  Estate  for  Life,  and  the  Fee  at  another  («).     So  Powers  of 

(0  Gibson  and  Kinren,  1  Vera.  67.  v.  Dorril,  ibid.  360,  which  last  case  is 

last  edition ;  and  see  Spencer  ▼.  Spen-  observed  upon  in  Leake  v.  Bobinson,  3 

cer,  5  Ves.  362.  Merit.  391. 

(m)  Pocklingtoo  and  Bayne,  1  Bro.        (r)  Maddison  t.  Andrew,  1  Yes*  57. 

C.  C.  450.  Butcher  ?%  Butcher,  1  Ves  &  Bea.  91. 

(n)   Bristowe  and  Ward,  2  Ves.  336.        («)  Simpson  t.  Paul,  2  Eden's  Rap. 

Long  and  Long,  6  Ves.  448 ;  and  see  37. 

Hemp  ▼.  Kemp,  5  Ves.  859.    Boyle  t.        (*)  See  Wilson  t.  Pigott,  2  Ves.  &54. 

Bishop  of  Peterborough,  1  Ves.  jun.  310.  Simpson  ▼•  Paul,  2  Eden's  Rep,  37,  and 

Spencer  and  Spencer,  5  Ves.  308.  Digge's  case,   1  Co.   173,  there  cited; 

(0)  Spencer  and  Spencer,  5  Ves.  368.  see  also  Doe  v.  Milbourne,  2  Term  Rep. 

(>/)   Lysaught  v.  Royse,   2  Sch.    Jt  721. 
Ltfr.  154.  (»)  Borcy  v.  Smith,  1  Vera.  85  ;  and 

(0)  firistow  t.  Warde,  2  Ves.  350.  see  2  T.  R.  725.    Zouch  v.  WooUton,  3 

Wilson  ?.  Pigott,  ibid.  357.    Roatledge  Burr.  1136. 1  Black.  Rep.  281- 
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Revocation  and  Appointment  may  be  executed  at  different  times 
over  different  parts  of  the  Estate  that  are  subject  to  the 
Power  (s). 

Wherever  a  Power  is  given  to  appoint  to  and  among  several 
Persons,  the  Power  is  not  well  executed  unless  some  part  is  al- 
lotted to  each  (y). 

In  some  of  the  Cases  it  has  been  determined  that  where  there 
is  a  Power  to  divide  among  Daughters  in  such  proportions  as  the 
Wife  should  think  6t,  it  must  be  equally,  unless  a  good  reason  ap- 
peared (z) ;  bat  that  is  not  now  the  Rule  of  the  Court.  But, 
under  words  of  that  sort,  if  some  very  good  reason  does  not  appear 
for  giving  a  very  small  sum  to  one,  such  a  dinposition  will  not  be 
allowed  (a).  If,  for  instance,  *the  Person  baving'the  exe-  [*318 
cation  of  the  Power  has  provided  for  one  of  the  objects  of  it 
in  some  other  way,  that  is  sufficient,  and  the  Appointment  will 
not  be  considered  as  illusory  (6). 

If  the  words  of  the  Power  be,  "  then  to  be  disposed  of  among 
her  children,  as  she  shall  think  proper,"  a  series  of  Judges,  from 
Lord  Nottingham  to  the  present  time  (c),  have  held  that  they 
amount  to  a  gift  to  all  the  objects ;  and  the  exclusion  of  one  is 
an  undue  execution  (rf).  If  the  words  of  the  Powei  are  "to 
suck  of  her  children  as  she  shall  think  proper,"  that  would  give 
a  latitude  to  appoint  to  one  only  (e).  So  where  the  words  are, 
"to  one  or  more  of  his  Children,"  or, "  to  amy  of  his  children  (/;," 
or,  "  to  and  among  all  such  Child  or  Children  (g),"  or,  "  among 
all  or  such  of  his  Children  (A),"  or,  "  to  such  of  my  Children  (i)9" 
they  have  been  held  to  show  a  manifest  intention  to  give  a 
Power  to  appoint  to  any  one  Child  that  should  answer  the  de- 
scription (fc). 

Powers  of  this  description  cannot  be  delegated  (I). 

A  Power  of  appointing  among  Children  will  include  Children 
by  any  Marriage  (m). 

*A  Power  to  make  a  Jointure,  if  fraudulently  exercised,  [*319 
will  be  relieved  against.  As.  where  a  Jointure  is  to  be  made  in 
proportion  to  the  Portion  to  be  received,  the  transaction  must 
be  fair,  bona  fide,  without  Fraud  and  collusion,  not  a  nominal 

(*)  4  Cruise's  Digest,  845,  and  Digge's  (d)  Kemp.  ▼•  Kemp,  5  Vet*  866,  7. 

cue,  1  Rep.  173-  («)  Thomas  ?•  Thomas,  2  Vera*  513. 

($)  Menzie  against  Walker,  For.  72.  (/)  Tomlinson  t.  Dighton,  1  P.  Wms. 
Vandenee  ▼.  Adorn,  4  Ves.  784.               149. 

(s)  Astry  v.  Astry,  Prec.  Ch.  256.  (g)  Wollen  r.  Tanner,  5  Ves.  218. 

(a)  Kemp  ?.  Kemp,  5  Ves.  859  •  and  (A)  Macey  t.  Shu.  mer,  1  Atk.  389. 

Gibson  v.  Kin ven,  1  Vera*  67,  and  (i)  Leife  v.  Saltingstone,  in  C.  P.  1 


Maddison  ▼.  Andrew,  1  Ves.  59.    Bur-  Mod.  189,  2  Lev.  104,  Carter  232. 

reO  t.  Burrell,  Ambl.  660.  (k)  Kemp  t  Kemp,  5  Ves.  857. 

(b)  Kemp  v.  Kemp,  5  Ves.  861*  Bris-  (J)  Ingram  v.  Ingram,  2  Atk.  88,  cited 
tow  r.  Warde,  2  Ves.  Jan.  336*  1  Ves.  259,  arg.  and  recognised  n  Hn- 

(c)  See  Gibson  t.  Kin?en,  1  Vera,  mlltoo  t.  Royse,  2  Sen.  &  Left.  330. 
66.    Menzeyr.  Walker, Ft*  72.  Mad-  (m)   Batcher  r.  Butcher,  1  Vet.  & 
dieon  v.  Andrew,  1  Ves.  57.  Alexander  Beiu  91. 

v-  Alexander,  2  Ves.  640. 
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but  a  real  Portion.    It  often  happens  a  Man  marries  a  Lady 
with  a  small  Portion,  and  to  warrant  a  Jointure,  he  or  his  fronds 
advance  Mon4y  to  make  up  that  a  nominal  Portion,  afterwards 
fairing  it  back ;  that  is  a  Fraud.     So  if  the  Wife  has  the  requi- 
site Portion,  and  it  is  settled  to  her  separate  use,  that  is  not  al- 
lowable ;  but  wherever  the  Portion  of  the  Wife  is  stipulated  to 
be  applied  in  a  proper  and  reasonable  manner,  in  the  usual  way 
of  settling  for  the  benefit  of  the  family,  that  will  be  considered 
as  a  Portion  received  (n). 

A  Jointure  of  a  "  dear  yearly  Sum"  means  clear  at  tbe  time 
of  making  the  Jointure,  and  not  that  it  is  to  be  so  during  its 
oontinuance  (o).  The  term  clear  is  adjudged  to  mean  clear  of 
encumbrances)  and  all  other  charges  which  by  the  course  and 
Usage  of  the  country  in  which  the  Lands  lie  ought  to  be  borne 
by  tbe  Tenant ;  but  subject  to  the  Land  Tax  and  all  other  out- 
goings, which  according  to  such  course  of  the  country  ought  to 
be  borne  by  the  Landlord  (p).  , 

The  Books  abound  with  a  variety  of  Cases  (q)  which  have 
been  considered  as  a  fraud  on  the  Custom  of  Londop ;  but  the 
Statute  of  11  Oeo.  L  c.  18.  s.  17,  having  enabled  F:eemen  of 
London  "to  give,  devise  (r),  will  and  dispose"  of  their  Personal 
*320]  Estates,  "  as  *they  shall  think  fit,"  such  cases  can  now 
seldom,  if  ever,  arise. 

Fraud  occasioned  by  preventing  ike  execution  qf  Deeds  will  be 
relieved  against  in  Equity.  As  where  a  Recovery  was  prevented 
by  a  Person,  with  a  view  that  the  Estate  should  devolve  upon 
another,  with  whom  he  was  connected,  Lord  Thurlov  consi- 
dered it  as  against  conscience  that  any  one  should  hold  a  benefit 
which  he  derived  through  the  fraud  of  another  (*). 

It  has  been  doubted  whether  on  the  Sale  of  a  Ship  the  want 
of  an  Indorsement  upon  the  Certificate,  as  required  by  the 
Register  Acts  (t),  though  occasioned  by  fraud,  can  be  remedied 
in  Equity  ;  so  imperative  are  the  words  of  the  >  cts  (u) ;  and 
in  some  recent  cases  it  has  been  held  that  under  such  circum- 
stances no  relief  can  be  given  on  the  ground  of  Fraud  or  acci- 
dent (x). 

(*)  See  Earl  of  Tyrconnel  y.  Duke  of       (u)  See  Meatier  v.  Gillespie,  11  Vea. 

Aneaater,  ft  Vea.  501,  8.  681.  S.  C.  MS.  and  see  Speldtv.  Lech- 

(o)  Ibid.  608.  mere,  13  Vet.  588.  S.  C.  MS. 

0>)  Ibid.  604,  5.  (X)  ThompaoD  v.    Leake,  1  Mart. 

{q)  See  Broere  v.  Fairbeard,  8  Vera.  Rep.  39.    When  a  Sale  of  a  Ship  at  tea 

808.    Turner  r.  Jennings,  8  Vera.  618.  U  made,  it  U  prudent  to  prevent  any 

685,  and  other  caaea.  fraud  in  tbe  Vendor,  by  redwing  to  en- 

(r)  Thia  ia  tbe  only  etatue,  I  believe,  dorse  tbe  Certificate  ten  days  after  the 

where  the  word  devise  ia  exclusively  ap-  arrival  of  tbe  Ship,  in  addition  to  tbe 

plied  to  personal  property.  Bill  of  aale  to  have  a  power  of  Attorney 

(a)   Uugueuin  v.  Baaeley,  14    Ves.  to  sign  an  Endorsement  on  the  Certifi- 

980. ;  see  aleo  880 ;  and  aee  Meataer  v.  cate  ;   which  power   would  not  be  re- 

Gilleipie,  11  Vea.  638.     Deveniah    v.  voked  by  the  bankruptcy  of  the  Vendor, 

Baynea,  Prec.  Cb.  5;    and  aee  Aoibl*  subsequent  to  the  execution  of  the  power, 

67.  Prec.  Ch.  383.  but  previous  to  the  Endorsement.    Sea 

(0  26  Geo.  9.  e.  60,  and  34  Geo.  3  c.  Dixon  and  others  v.  Ewart  and  others, 

«8-  3  Meriv.  388. 
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Where  en  Hair  apparent  (y),  or  Devisee,  prevents  a  Testator 
from  charging  a  Legacy,  by  telling  him  it  was  unnecessary  to 
give  himself  that  trouble,  and  *that  it  should  be  paid ;  such  [*32i 
undertaking  has  been  enforced  in  Equity  (z) ;  but  if  die  promise 
baa  been  made  by  a  person  not  interested,  or  not  solely  interest- 
ed,  it  would  be  different  (a). 

So,  where  a  Father  purchased  Lands  to  him  and  his  Heirs, 
and  when  he  was  on  his  death  bed  sent  for  his  eldest  Son.  and 
told  him,  that  these  Lands  were  bought  with  his  second  Son's 
Money,  and  that  he  intended  to  give  them  to  him,  upon  which 
the  eldest  Son  promised  that  be  should  enjoy  them  accordingly* 
and  the  Father  died  ;  the  Lord  Keeper  Wright  and  the  Master 
of  the  Rolls  held  that  the  eldest  Son  took  the  Lands,  there  being 
no  declaration  of  the  Trust  in  Writing  ;  but  Lord  Cowper  held 
it  to  be  a  Fraud,  and  that  the  second  Son  should  enjoy  the 
Lands  (b). 

With  regard  to  Fraudulent  Dents*,  it  is  observable,  that  be- 
fore the  Statute,  S  WU.  fyMar.  c.  14,  bond  and  other  specialty 
Creditors,  whose  debts  did  not  immediately  affect  the  Lands  of 
their  Debtors,  w** re  liable  to  be  defrauded,  either  by  their  Debtor 
devising  his  Lands,  or  by  the  alienation  of  the  Heir  before  any 
Action  could  be  brought  against  him ;  to  obviate  which  frauds^ 
the  Statute  declares  all  Wills  and  Testaments,  Limitations,  Disk- 
positions,  and  Appointments  of  real  Estates  by  Tenants  in  foe 
simple,  *or  having  power  to  dispose  by  Will  fraudulent  [*S22 
and  void,  as  against  Creditors  by  bond  or  other  specialities ; 
and  that  such  Creditors  may  maintain  their  Actions  jointly 
against  the  Heir  and  Devisee  ;  and  that  if  the  Heir  alien  before 
Action  brought  he  shall  be  liable  to  the  value  of  the  Land,  and 
that  tiie  Devisee  shall  be  chargeable  in  the  same  manner  as 
the  Heir  would  have  been  if  the  Lands  had  descended.  By 
these  Provisions  the  Speciality  Creditor  is  in  some  degree  pro- 
tected against  the  Fraud  of  his  Debtor,  or  his  Heir ;  but  the 
statute  having  expressly  excepted  Devises  for  payment  of  Debts, 
or  for  raising  Children's  Portions,  in  Pursuance  of  any  Agree- 
ment or  Contract  made  before  Marriage,  bond  and  other  spe- 
ciality Creditors,  whose  demands  do  in  their  nature  affect  the 
Land,  are  still  liable  to  be  prejudiced  by  such  right  of  their 
Debtor  so  to  devise  his  real  Estate ;  for  if  be  devise,  subject  to 
the  payment  of  debts,  his  simple  contract  Creditors  will  be  e 
titled  to  be  paid,  port  passu,  with  such  bond  or  other  spec:-u 


(f)  Sae  Caamberfaia*  ▼.  Chamber-  tit      Contract  end  Agm****,  (H.) 

laiae,  S  Frees.  54.  Gas.  SI.  De?eobh  v.  Berne*  Erae.  Ch. 

{*)  MestanrY  GiDeapia,  11  Vea. 638.  3  Cnamberlaine ▼.  Agar,*  Vee.ltBe*> 

8.  C  MS. ;  aaa  alao  Strickland  ▼.  Al-  £63. 

drWre,  9  Vas.  S19.  8.  C  MS. ;  and  aaa  (a)  Sea  Wktttoa  *  IsMeB,  1  Atfc. 

Back  r.  4anoasal,  1  Vee.  1*3.  8-  C.  440. 

AmW.  6#.   Barrongh   r.  Greenoogh,  3  (*)  5  Vin.  Abr.  531*    Glib-  B*>  Bap. 

Vas.  153.    Sanack  and  Harris,  Vin.  Abr.  4, 11.  cited  S  Wood- Laet*  4SS. 
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Creditors  (c) ;  and,  in  such  case,  even  Creditors  whose  de- 
mands are  barred  bj  the  Statute  of  Limitations  have  been  let 
in(d). 

Before  the  Statute,  if  the  Testator  had  devised  his  Estates  for 
the  payment  of  his  Debts,  all  Creditors,  whether  by  speciality 
or  simple  contract,  were,  pari  passu,  allowed  to  take  the  benefit 
*S23]  of  the  devise  (e) ;  *for  as  the  Money  in  those  cases  never 
reached  the  hands  of  the  Executors,  no  Action  lay,  and  the 
Creditor  was  obliged  to  apply  to  a  Court  of  Equity  for  Satis* 
faction,  whereupon,  Equity  not  being  tied  down  to  the  Rule  of 
Law,  introduced  a  new  method  of  administration  ;  and  seeing 
the  Testator  had  made  no  distinction  between  the  difference  of 
Securities  given  for  the  payment  of  debts,  the  Court  conceived 
that  the  Testator  meant  to  do  equal  justice  to  all  his  Credit- 
ors (/) ;  and  the  Statute  was  supposed  to  be  an  approbation 
of  Equitable  assets,  and  therefore,  after  that  Statute,  when  a 
devise  was  made  for  payment  of  debts,  all  the  Creditors,  were, 
as  before  the  Statute,  allowed  to  avail  themselves  of  the  Devise, 
and  share  the  Estate,  pari  passu,  as  equitable  Assets  (g). 

If  the  Heir  taking  by  Descent,  or  the  Devisee,  alienate  the 
Estate  to  a  bona  fide  Purchaser,  they  themselves  remain  person- 
ally responsible,  but  the  purchasers  are  not  liable  (h). 

As  we  shall  have  occasion  more  particularly  to  consider  the 
important  doctrine  as  to  Assets  in  a  future  part  of  this  Work, 
that  subject  will  not  be  further  considered  here. 

It  is  a  maxim,  that  a  Party,  enabling  another  to  commit  a  fraud 
is  answerable  for  the  consequences  (t).  As  a  corollary  from  this 
doctrine,  it  was  the  old  notion  of  the  Court,  that  a  second 
*S24]  Mortgagee,  who  has  Title  Deeds,  without  notice  of  *any 
prior  encumbrance,  should  be  preferred  (fc) ;  on  the  ground 
that,  if  the  Mortgagee  lends  money,  without  taking  the  Title 
Deeds,  he  enables  the  Mortgagor  to  commit  a  fraud  (I) ;  but 
tins  position  has  in  recent  Cases  been  overruled  ;  and  the  doc- 
trine now  is,  that  the  mere  circumstance  of  parting  with  the 
Title  Deeds,  unless  there  is  Fraud,  Concealment,  or  some  such 

(e)  See  Fonbl.  Eq.  1  vol*  389,  3,  in    SOS. 
note,  who  cites  Woolstoncroft  w.  Long,        (I)  Vid.  Bacon's  Max.  17. 

™i'  C°;  ?£  8«Ch'  5ff- 7'    Hil0m  *  W  Vid-  Mocatto  ▼•  Murgetroyd,  1 

y1*1^  ^  Ctt- ^    Anon.SCh.  P.  Wms.  394.    Head  t.  Efcertoa, 3  T. 

2ft..  ^-P"?1*  T'  Lce»  l  Vern'  63-  Wm..S81. 

Child  ▼•Stephen.,  1  Vera.  101     Saw-  (i)  Vid.  what  Burnett,  Just,  says  in 

Sf.^'s       «£'  *  IS?*  61'    WJson  T"  ^N  v-  Rowlea,  1  Ves.  Sen-  360. 1  Atk. 

Fielding,  9 I  Vera.  7S3.  168 ;  and  see  what  Justice  duller  says 

(d)  See  Fonbl.  Eq.  1  toI.  283.  m  note,  in  Goodtitie  ▼.  Morgan,  1  T.  R.  76% 

/  ,c,l£GSrD. ?'  MU,i*  Ver0,  l4L  Mr'  Ju8t"*  Burnett's  able  judgment  in 

n.('LV?'       *  *!£*%"* Y'  Ld*  Ch'  Ry^1  f  •  Rowles,    1   Atk.  appears,  on 

#  J?\ £° *' S  £h*  C*  **"  comparison  with  that  Judge's  MS.  notes, 

/Li  *L?£°  €iP\  !f  9»  m  n'  iD  LiDcoln's  Inn  Library,  to  be  verbatim 

Kg)  See i  the  able  judgment  in  Silk  and  the  same.     Alkin's  note  of  the  Judg- 

JKS  JTm  139' to  note ;  * C"    mcnt  wl8  Probably  furnished  by  Mr. 

'^■£L  w  ->    .  Justice  Burnett. 

(A)  Matthews  t.  Jones,  8   Anstr. 
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purpose,  or  some  concurrence  in  such  purpose,  or  that  gross 
negligence,  which  amounts  to  evidence  of  a  fraudulent  intention, 
is  not  of  itself  a  sufficient  ground  to  postpone  the  first  Mort- 
gagee (ro). 

If  a  Trustee  permits  Title  Deeds  to  go  out  of  his  possession 
for  the  purpose  of  Fraud,  and  though  intending  to  defraud  one 
person,  he  defrauds  another,  relief  may  be  obtained  (n). 

So9  where  a  Mortgagee  was  present  whilst  the  Mortgagor  was 
in  Treaty  for  his  Son's  Marriage,  and  concealed  his  Mortgage, 
the  Court  decreed  the  Son,  the  Wife,  and  the  Issue,  to  hold  the 
Land  against  the  Mortgagee  and  his  Heirs  (o). 

Notwithstanding  the  general  doctrine  in  Bextoell  and  Chris- 
tie* (p)>  it  seems  now  settled,  that  if  on  a  *Sale  by  auc-  [*325 
tion,  a  Vendor  employs  a  person  to  bid  for  him  up  to  a  certain 
price,  with  a  view  to  prevent  a  Sale  under  that  price,  this  is  not 
to  be  considered  as  fraudulent,  nor  can  a  Purchaser,  on  such  ac- 
count, refuse  a  specific  performance  of  his  Purchase  (q).  But 
if  a  person  is  employed,  not  merely  with  a  view  to  prevent  a 
Sale  at  an  under-value,  but  to  take  advantage  of  the  eagerness  of 
Bidders  to  screw  up  the  price,  such  conduct  it  seems  is  considered 
as  fraudulent  (r).  In  preceding  cases  it  was  held  that  where  all 
the  Bidders  at  an  Auction,  except  a  Purchaser,  are  merely  puf- 
fers, the  Sale  is  fraudulent  against  such  Purchaser ;  but  where 
there  are  any  real  bidders  who  bid  against  each  other,  the  bid- 
ding ot  the  Puffers  would  not  render  the  Sale  invalid  (*). 

It  is  a  very  old  doctrine,  that  where  a  Deed  is  destroyed  or 
concealed  by  die  Defendant,  relief  may  be  obtained  in  Equity  (t). 

If  a  Will,  by  which  a  Personal  Legacy  is  given,  *be  de-  [*326 
stroyed  or  concealed  by  the  Executor,  he  may  be  cited  in  the 
Ecclesiastical  Court ;  but  in  such  Case  a  Court  of  Equity  has  a 
more  effectual  Jurisdiction,  and .  a  Party  may  there  obtain  a 

(m)  See  Peter  v.  Russell,  3  Vera.  726.  observes,  [1  vol.  Treatise   of  Equity, 

Towle  v.   Rand,  2  Bro.   C.  C.    650.  227,  n.  (*)]  seems  indirectly  to  have 

Plumb  v.  Fluit,  3  Austr.  432.  and  par-  given  a  sanction  to  puffing. 

tieumrry  Evans  v.  Bteknel),  6  Ves.  190 ;  (r)  Smith  v.  Clarke,  12  Ves.  483.    A 

see  also  Burnett  v.  Westoo,  12  Ves.  133.  demand  for  attending  an  Auction  to  puff 

(»)  See  Evans  and  Bicknell,  6  Ves.  the  sale  of  goods  has  been  considered  as 

174,  and  what   Is  said  in    Gilford  ▼.  an  unfair  transaction,  and  the  demand 

Brooke,  13  Ves.  132.  not  sustainable.    Walker  v.  Gascoigne, 

(•)  Bemsford  v.  Milward,  2  Atk.  49.  Dom.  Proc.  6  March  1726,  noticed  in 

S.  C.  Barn.  49.  Grounds  and  Rudiments  of  Law  and 

(*>)  Cowp.  395.  Equity,  p.  89,  and  in  Lord  Harcourt's 

tq)  Brantley  v.  Alt.  3  Ves.  620.  Co-  MS.  Tables. 
noDy  v.  Parsons,  3  Ves.  625.  n.  a.  and  .  («)  Howard  and  Castle,  6  T.  R.  642. 
nee  what  is  said  in  Twining  v.  Morrice,  Walker  v.  Nightingale,  4  Bro.  P.  C. 
2  Bro.  C.  C.  331.  Smith  v.  Clarke,  12  193,  last  edition.  Christie  v.  Attorney- 
Yes.  477.  By  the  2S  Geo.  3,  e.  17,  s.  General,  6  Bro.  P.  C.  520,  last  edit 
90,  the  Owner  of  Property  put  up  to  (t )  Bates  v.  Heard,  Tot.  66.  S-  C.  1' 
8tde  is  exempted  from  the  duties  imposed  Dick.  4.  Eyton  v.  Eyton,  2  Vera.  380. 
on  Bales  by  the  Act,  where  he,  or  some  S.  C.  Prec.  Chan.  116;  and  1  Bro.  P.  CL 
person  by  him  authorised,  buys  in  the  151.  2  Vera.  561.  3  Atk.  359. 1  Ves. 
property ;  which,  as  Mr.  Fonblanque  387.  Hob.  109. 

Vol.  I>- SO 
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Decree  Upon  the  head  of  Spoliation  and  Suppression,  without 
being  pot  to  the  difficulty  of  going  to  the  Ecclesiastical  Court  (ti). 

Where  a  Deed  or  Will  is  suppressed  by  the  Heir,  the  Party 
claiming  under  such  Deed  or  Will  has  on  evidence  of  the  con- 
tents (*)  been  decreed  to  hold  and  enjoy,  and  the  Heir  or  Sup- 
pressor of  the  Deed  or  Will,  to  convey  (y) .  In  one  case,  where 
no  evidence  of  the  contents  of  the  Deed  appears  to  have  been 
adduced,  an  interested  Person,  who  confessed  he  had  burnt  it, 
was,  by  an  interlocutory  Order  (z),  committed,  until  he  cos* 
sented  to  admit  the  Deed  as  stated  in  the  Bi>l  (a).  In  another 
case,  where  a  Will  was  suppressed,  and  no  exact  evidence  was 
adduced  as  to  the  contents,  the  Plaintiff,  the  Devisee,  was  de- 
creed to  hold  and  enjoy  until  the  Defendant  produced  the  WiD, 
and  further  order  (fr). 

In  every  Case,  however,  of  this  description,  proof  of  the 
existence  of  the  Deed  appears  to  be  fundamental  to  the  Decree  (c), 
and  is  usually  mentioned  in  Decrees  affording  relief  in  such 
cases. 

♦827]  •  Where  a  Devisee  obtained  b  Decree  to  hold  and  en- 
joy against  the  Heir,  who,  it  was  supposed,  had  suppressed  the 
Will,  and  pending  the  Suit  a  third  person  got  an  Assignment  of 
a  Mortgage  made  by  the  Testator,  and  then  purchased  the 
Equity  of  Redemption  of  the  Heir,  with  notice  of  the  Will,  the 
Court  would  not  admit  the  Purchaser  to  dispute  the  justice  of 
the  Decree,  nor  to  try  at  Law  whether  the  Will  was  cancelled 
by  the  Testator  (d). 

The  Suppression  of  Deeds  will,  it  seems,  afford  a  strong 
ground  for  the  intervention  of  a  Court  of  Equity,  to  prevent  the 
operation  of  a  Fine,  even  in  the  case  of  a  legal  Estate,  and 
clearly  in  the  case  of  a  Trust  Estate  (e). 

If  a  Bond  be  destroyed  by  the  Trustee,  the  Cestui  que  Trust 
may  file  a  Bill  of  Discovery,  and  if  the  destruction  of  the  Bond 
is  admitted,  that  does  away  the  necessity  of  Profert  at  Law,  and 
Liberty  will  be  given  to  the  Plaintiff  to  bring  an  Action  in  the 
name  of  the  Trustee,  and  further  directions  will  be  reserved  till 
after  the  Trial  (/). 

If  a  Person  gives  a  voluntary  Bond,  and  afterwards  procures 

(*)  Tucker  t.  Phipps,  3  Atk.  360.  (c)    Cowper  ▼.  Earl  Cowper,  2  r\ 

(*)  Saltern  against  Melhuish,  Amb.  Wms.  748,  749,  750.    Such   proof  ao- 

$49.  peared  in  Garteside  ▼.  Ratdiffe,  1  Cb. 

(a)  Dalston  ▼.  Coatswortb,  1  P.  Wma.  Cm.  299.    Hunt  ▼.  Matthews,  I  Vera. 

731  ',  and  see  King  and  Lord  Hunsdon  408.    Wardour  v.  Beresford.  1  Vera, 

r.  countess  Dowager  of  Arundel.  Hob.  452,  not  rightly  reported  in  the  parti- 

100.  8.  C.  mentioned  2  P.  Wma.  748,  eular  mentioned  in  Cowper   t.  Lord 

and  Woodcroft  r.   Burton,  noticed  in  Cowper,  2  P-  Wma.  749  ;  and  tee  Ey- 

the  Unit-mentioned  Case.  ton  v.  Eyton,  Pr.  Ch.  116. 
(*)  See  1  P.  Wmj.  733.  (d)  Finch  ▼.  Newham,  2  Vera.  218- 

(o)  Sansom  v.  Runner,  2  Vera*  561-  («)  Bowles  ▼.  Stewart,  1  8.  5c  Lefir. 

{•)     Hampden  v.    Hampden,   men-  225. 
tlobed  1  P.  Wms.  733.  S.  C.  1  Bro.  P.        (/)  Seagrave  ▼•  Seagrare,  19  Ves. 

C.  250.  439. 
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tod  destroys  it,  a  Bill  will  lie  for  a  Discovery  and  payment  of 
the  Money  (g). 

Another  species  of  Fraud  is,  where  one  has  notice  of  an  un- 
registered Conveyance  in  a  Register  County,  in  which  case,  it  is 
considered  as  a  fraud  to  obtain  a  ^registered  Convey-  [*328 
ance  (A),  and  insist  on  the  Statute  (i) ;  and  in  such  case  the 
Court  will  relieve  (fc).  The  Statute  of  Anne  was  only  intended 
to  protect  Purchasers  against  secret  Conveyances.  It  does  not 
affect  the  question  of  notice.  It  leaves  that  as  if  the  Statute 
had  not  been  made  (I).  Notice  to  the  Agent  is,  in  these  cases, 
considered  as  notice  to  the  Principal  (m).  The  notice  may  be 
proved  by  parol  evidence  ;  upon  which,  however,  Lord  Alvanley 
observes,  "  I  regret  that  the  Statute  has  been  broken  in  upon 
by  parol  evidence,  and  am  glad  to  find  Lord  Hardwicke,  in  Hint 
v.  Dodd  (o),  says,  nothing  short  of  actual  fraud  will  do"  (o).  If 
a  Deed  of*  Appointment  of  Lands  in  Middlesex  be  made  in  pur- 
suance of  a  Power  in  a  former  Deed,  it  will  be  postponed  to  a 
Mortgage,  subsequent  to,  but  registered  before,  it  (p). 

Private  Acts  of  Parliament  have  been  relieved  against,  when 
obtained  on  fraudulent  suggestions  (q). 

Cases  of  Fraud  in  resuect  to  Agreements,  will  be  *more  [#329 
conveniently  considered  when  we  come  to  treat  of  the  specific 
performance  of-  Agreements. 

Another  head  of  Fraud  is  that  of  Frauds  on  Partnerships  ;  as, 
if  one  of  the  Partners  unduly  pledges  the  Partnership  Firm  in 
discharge  of  his  individual  Debt.  This,  a  Court  of  Equity  will 
not  permit ;  for  though  one  Partner  is  bound  by  the  acts  of  his 
Co-partner  in  all  acts  that  concern  or  properly  belong  to  the 
joint  Trade,  and  bind  each  other  in  transactions  with  every  one 
who  is  not  distinctly  informed  of  any  particular  circumstances 
which  may  vary  the  case ;  yet  on  the  other  hand,  if  the  trans- 
action has  no  apparent  relation  to  the  Partnership,  the  pre- 
sumption is  then  the  other  way,  and  the  Partnership  will  not  be 
bound  by  the  acts  of  one  of  the  Partners,  without  special  circum- 
stances r>. 

«£.,  an  Attorney,  prevailed  on  B.  to  become  a  Partner  with 

(g)  Atkins  r.  Farr,  1  Atk.  887.  S.  C.  r.  Dodd,  9  Atk.  275.  S.  C.  Barn.  358. 

more  fall  3  Eq.  Abr.  247.  Wrightson  tod  Hudson,  S  Eq.  Abr.  609. 

(h)  Bushell  ?.  Buihell,  1  Seb.  and  Sheldon  ▼•  Cox,  Ambl.  684.    Moreeock 

Left.  109.   Worseley  and  De  Mattos,  1  v.   Dickens,  Ambl.    678.      Bushcll  T. 

Burr.  474.  BusheH,  1  Sch.  &  Lefr.  p.  100. 

(i)  7  Anne,  c-  90.  (1)  Sheldon  r.  Cos,  2  Eden,  998. 

(k)  Forbes  v.  Denniston,  2  Bro.  P.  (m)  Le  Neve  r.  Le  Neve,  utsup* 

C.  495.  S.  C.    Lord  Harcourt's  M8.  (n)  9  Atk.  975. 

Tables.    This  is  the  leading  ease  on  the  (o)   Jolbnd  t.  Stainbridge,    3  Ves. 

^object,  and  appears  to  have  been  very  486. 

much  considered.    Le  Ne? e  ▼.  Le  Neve,  (j>)    Scrafton   r.    Qaincey,  3  Ves. 

5  Atk.  646.  S.  C.  Amb.  456,  and  1  Ves.  413. 

67,  fcc.    Blades  r.  Blades,  1  Eq.  Abr.  (q)   2  Black.  Com.  346,  and   the 

358.  8.  C.  3  Atk.  654.     Beatriff  v.  cases  mentioned  in  5  Cruise's  Digest, 

Smith,  ibid.  p.  357.    Cheral  ▼.  Nichols,  31,  &e. 

1  Str.  664.  S.  C.  2  Eq.  Abr  63.    Hine  (r)  Ex  parte  Am*.  *  Cox'  sie> 
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him,  and  J3.  paid  a  premium ;  but  before  fourteen  Months  had 
expired,  sued  out  a  Commission  against  B.9  and  thus  dissolved 
the  Partnership.  This  was  held  to  be  a  fraud  on  B.y  and  A. 
was  decreed  to  return  part  of  the  Premium  which  had  been 
paid,  and  to  deliver  up  a  Bond  given  to  secure  the  remainder, 
but  an  allowance  was  directed  to  be  made  in  respect  of  the  time 
the  Partnership  subsisted  (r). 

Frauds  by  Infants  have  been  relieved  against ;  as  where  a 
Woman,  at  the  time  of  her  Marriage,  was  indebted  on  two 
promissory  Notes,  and  after  the  Marriage  the  Husband  gave  his 
Bond  for  the  amount  to  the  Creditor,  who  thereupon  delivered 
up  the  Notes  ;  and  the  Bond  being  put  in  Suit,  the  Husband 
♦330]  pleaded  *his  Infancy  at  the  time  of  giving  the  Bond. 
.  On  a  Bill  filed,  the  Court  ordered  the  Notes  to  be  returned  to 
the  Plaintiff,  with  directions  that  the  Defendant  should  not  plead 
the  Statute  of  Limitations  to  the  Action  the  Plaintiff  sHpuld  bring 
on  the  Notes,  or  any  other  Plea  which  the  Defendant  could  not 
have  pleaded  at  the  time  the  Bond  Was  given ;  but  the  Court 
would  not  order  immediate  payment  of  the  money  (s). 

With  respect  to  the  form  in  which  relief  is  given  in  cases  of 
Deeds  fraudulently  obtained,  the  whole  transaction,  it  seems,  is 
undone,  and  the  Parties  are  restored  to  their  original  situation  (t). 

Where  a  Release  of  a  legal  demand  has  been  obtained  by 
Fraud,  though  such  Release  will  be  set  aside,  yet  the  Court  will 
not  decree  payment  of  the  legal  demand  (u). 

Where  a  Conveyance  of  an  Estate  has  been  obtained  by 
Fraud,  a  Re-conveyance  has,  in  several  cases,  been  directed  (x)  ; 
but  it  seems  unnecessary,  and  to  have  been  done  tx  abundanti 
cautda  (y).  No  part  of  a  fraudulent  Agreement  can  be  sup* 
ported  except  where  some  consideration  has  been  given  that 
cannot  be  restored :  and  it  has  consequently  become  impossible 
to  rescind  the  transaction  in  toto,  and  to  replace  the  parties  in 
the  same  situation,  as  where  Marriage  is  the  consideration  (z). 
*3S1]  If  the  Estate  has  been  conveyed  *to  a  third  Person,  as  an 
Instrument,  not  privy  to  the  Fraud,  it  would  be  different;  and  so 
if  the  Deed  is  set  aside  upon  pacing  so  much  Money;  there, 
till  payment,  the  Estate  remains  in  the  Grantee  (a). 

In  general,  indeed,  where  Deeds  are  set  aside  for  Fraud, 
they  will  be  permitted  to  stand  as  a  security  for  what  is  really 
due  (6).  (1) 

(r)  Hamil  ▼.  Stokes,  1  Daniel,  20.  in  Attorney-General  and  Vigor,  8  Ves. 

(a)  Clarke  v.  Cobley,  2  Coi,  178.  283. 

(I)  Daubeney  ▼.  Cockburn,  1  Merir.        (*)  Daubeny  y.  Cockburn,  1  Meriv. 

644.  643. 

(u)  Pascoe  t.  Pascoe,  2  Cox,  109.  (a)  Hawes  and  Wyatt,  3  Bro.  C  C. 

(*)  See  Barnesley  t.  Powell,  1  Ves.  156- 
284.  (6)  See  Wharton  ▼.  May,  5  Vet.  69. 

(y)   See   Bates  ▼.   Graves,  2   Ves.  Purcell  V.   Macnatnara,  14  Ves    106, 

fan.  294.    Hawes  and  Wyatt,  3  Bro.  C.  Pickett  v-  Loggon,  ibid.  244. 
C.  156,  and  the  remarks  on  that  case 


(1)  Vide  Biftfd  r.  Dimfep,  1  Johns.  Ch.  Hep.  478. 
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CHAP.  IV. 

INFANTS. 

> 

His  Majesty,  as  Pater  Patria,  is  entitled  to  th&  care  (c),  (not 
'the  guardianship)  (rf),  of  Infants,  and  this  care  is  delegated  by 
die  King  to  his  Court  of  Chancery  (e),  ana,  as  it  seems,  to  that 
Court  only,  for  the  Court  of  King's  Bench  has  not  any  of  that 
delegated  authority  that  belongs  to  the  Chancellor  (/) ;  neither, 
it  seems,  has  the  Court  of  Exchequer.  "  That  Court,"  says  a 
learned  Writer,  "  may  appoint  a  Guardian  ad  litem;  it  may  also, 
when  the  interest  of  an  Infant  comes  before  it,  provide  for  its 
security ;  but  whether  it  can  appoint  a  Guardian  to  an  Infant 
for  general  purposes  where  none  is  appointed,  or  whether  it  can, 
in  an  equal  extent,  exercise  that  protective  power  which 
watches  over  the  Interest  of  Infants  in  *the  Court  of  [*3S2 
Chancery,  is  a  point  which  I  do  not  find  any  where  solemnly 
determined"  (g). 

The  Court  of  Chancery,  therefore,  it  seems,  has  the  exclusive 
care  over  Infants :  and  though  by  Act  of  Parliament  the  Court 
of  Wards  had  a  particular  power  over  Infants  and  Lunatics,  yet 
in  every  other  respect  the  Law  as  to  Infants  continued  as  before; 
and  when  the  Court  of  Wards  and  Liveries  was  dissolved  by 
the  12  Can  2.  c.  24,  the  power  of  the  Court  over  Infants  re- 
sulted back  to  them  again  in  its  original  extent  (h). 

The  Court  of  Chancery,  however,  it  must  be  observed,  exer- 
cises in  general  no  control  over  Infants,  unless  they  are  Wards 
oj  Court ;  filing  a  Bill  on  their  behalf  makes  them  Wards  of 
Court  (s;. 

The  strongest  instance,  perhaps,  in  which  the  Court  of  Chan- 
cery baa  exercised  its  Jurisdiction  in  regard  to  Infants,  is  where 
it  has  taken  from  a  Parent,  the  custody  of  its  Child  ;  but  this 
has  been  done  in  maoy  cases;  for  though,  in  general,  a  Father 
has  a  natural  and  legal  right  to  such  Custody  (k)f  yet  a  Child 
has  been  removed  from  the  control  of  a  Father  m  constant  habits 
of  drunkenness  and  blasphemy  {I);  and  so  in  case  of  gross  HI 

(e)  Bract  Lib.  S.  c  9.  Fleta,  Ch.  9.  toI.  229,  in  note. 
Stamford  Prer.  39.  (h)    Hill   ?.    Turner,   1   Atk.   510; 

(d)  Eyre  r.  Countess  of  Shaftsbury,  and  tee   Roach  and   Gajran,  %  Vee» 

*P.  Was.  117.  159. 

(t)  Berty  v.  Lord  Falkland,  2  Vera.        (<)    Ambl.   303-      Lord  Raymond9! 

333,  342.  2  P.  Wins.  119;  and  tee  2  Case,  For.  SO.  S.  C.  MS. 
Atk.    315.   3    Atk.    305.       Butler   ▼.        (*)  Ex  parte  Hopkins,  3  p.  Wmi. 

Freeman,   Ambl.    301.      De   Manne-  154. 

vttm    and    De    Manneville,    10    Ves.        (0    Vide  Case    mentioned   in    De 

59.  Mannerilie  ▼.  De  ManneriHe,  10  Vee. 

(/)  8  P.  Wan.  118.  61,3. 

in)  Treatise  of  Equity,  by  Fonbl.  3 
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treatment  (m)  ;  and  even  where  (a  strong  case)  the  Father  had 
become  insolvent  (n).  Acting  under  the  same  power  of  control, 
*333]  *a  Father  has  been  prevented  taking  his  Child  abroad  with 
an  intention  to  educate  him  there  (o)  ;  and  even  if  it  be  sus- 
pected that  the  Child  will  be  taken  abroad,  the  Court  will  inter- 
fere (p)y  and  oblige  the  Parent  to  give  security  that  he  will  not 
remove  it,  or  do  any  act  toward*,  or  for  the  purpose  of  removing 
it  out  of  the  Jurisdiction  (9). 

If  a  Child,  a  Ward  o!  Court,  would  not  be  safe,  the  Chancel- 
lor would  not  permit  it  even  to  go  to  Scotland  (r) ;  nor  will  it, 
at  the  instance  ol  a  Guardian,  make  an  order  to  take  the  Infant 
out  of  its  Jurisdiction  (*) ;  and  if  taken  out  of  the  Jurisdiction, 
he  will  be  ordered  to  bring  him  home  (f). 

As  it  is  beside  the  plan  of  this  Work  to  enter  into  the  Com- 
mon-Law doctrine  as  to  Infants,  (of  which  there  is  an  abundance 
to  be  found  iu  the  Common-Law  writers,)  what  is  here  said 
will  be  confined  to  the  peculiar  doctrine  of  the  Court  of  Chan* 
eery  on  that  subject ;  and  this,  exclusive  of  the  privilege  of  In- 
fants, as  allowed  in  the  practice  of  the  Court)  principally  re- 
Sects,  I  st,  the  OuonttontAtp,  2dly,  the  Maintenance,  and  3dly> 
e  Marriage  of  Infants. 

I.  By  the  Common  Law,  a  Testator  could  not  by  any  Testa- 
mentary Disposition  affect  either  bis  Land  or  the  Guardianship 
of  his  Children  (ti) ;  nor  does  the  Guardianship  of  Children 
appear  to  have  been  made  the  subject  of  Testamentary  Dispo- 
♦334 J  sition  until  the  *  1 2  Car.  2.  c.  24  (x),  which  Statute  was 
drawn  by  Lord  Ch.  J.  Hale  (y),  and  enables  the  Father  (not  the 
Mother)  (*),  to  dispose  of  the  Guardianship  of  the  Child,  until 
twenty-one,  but  not  beyond  that  period  (a) ;  and  though  a  Male 
Infant  marries,  the  Guardianship  does  not  determine  until  twenty- 
one  (b  ;  but  by  the  marriage  of  a  Female  Infant  before  that 
age,  the.  Guardianship  is  determined  (c). 

it  has  been  recently  decided,  upon  the  Statute,  that  a  Father 
may  by  Will  dispose  of  the  Guardianship  of  Children  born  and 
to  be  born,  including  Children  by  a  second  Wife  (d).  It  has 
been  holden  also,  that  a  Testamentary  appointment  of  a  Guar- 

(m)     Whitfield  v.    Hales,    12    Ves.  (t)   Foster   r.  Denny,  2  Ch*    Ca. 

492.  237. 

(n)  Wilcox  t.  Drake,  2  Dick.  631.  («)  See  Vaogh.  178.  180. 

(*)     Cruise  ▼•    Orby    Hunter,  men*  (x)  Kx  parte  the  Karl  or  Ilehester,  7 

tioned  in  De  ManneriUe  and  De  Manne-  Ves.  370. 

viNe,  10  Ves*  55  and  63;    and  in  Ex  (y)  Eyre  v.  Countess  of  Shaftsbnry, 

parte  Warner,  4  Bro.  101 ;  and  in  1  P.  2  P.  Wms.  125. 

Was.  704,  note  1.  (s)  Ex  parte  Edwards,  S  Atk.  519. 

(»)  Eyre  t.  Countess  of  Shrewsbury,  (a)   Ex  parte  Ludlow,  2  P-  Was. 

»  P.  Wms.  102.  638. 

(«)  De  Manne?ille  ?.  De  Manne?ille,  (ft)  Mendes  ▼.  Mendes,  3  Atk.  625. 

10  Yes.  52.  S.  C.  1  Yes.  90.   Roach  ▼•  Garran,  1 

(r)  Ibid.  56.  Ves.  160. 

{$)  Monntstuart  ▼.   Mountstuart,  6  (c)  Ibid* 

Ves.  363.  (4)  7  Vet.  p.  348* 
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6fiii  is  not  tev6ked  by  a  subsequent  testamentary  appointment^ 
not  executed  according  to  the  Statute,  and  not. directly  import- 
ing a  Revocation  («). 

Strictly  speaking;,  a  Father  cannot  appoint  Testamentary 
Guardians  to  *  natural  Child;  but  where  he  names  Person*  in 
his  Will  as  Guardians,  the  Court,  en  Petitiony  will  appoint  tbosft 
Persons  Guardians,  and,  as  it  has  been  held,  without  a  reference 
to  the  Master  (/).  Where  a  married  Woman  was  appointed 
Qnardian,  the  Money  of  the  Infant  was  ordered  to  be  paid  ft 
her  upon  her  separate  receipts  (g) . 

♦A  Testamentaiy  Guardian,  by  Statute,  has  till  the  re-  [*$$6 
medies  at  Law  which  a  Father  has  (A),  and  his  power  is  con* 
sidered  as  a  continuation  of  the  paternal  Authority  (t)  ;  but  still 
he  is  viewed  as  a  TYulfst,  on  whose  misbehaviour,  or  giying  oc* 
easion  of  suspicion,  the  Court  of  Chancery  wMl  interfere  (k). 
And  it  has  been  bolden,  that  a  Testamentary  Guardianship  is  not 
asHgnable  (I),  it  being  but  a  bare  Power  or  Tiust ;  and  is  if  te 
but  an  authority  coupled  with  an  Interest,  if  one  or  morfe  of 
several  Guardians  die.  the* authority  survives  (m),  and  will  not 
pass  to  Executors  or  Administrators  (n). 

A  Guardian  appointed  fdr  a  C  hild  by  a  strahger,  duriAg  the 
Life  of  the  Parent,  is  Ineffectual  (a).  "  It  cannot  be  conceived,99 
says  Lord  King, "  because  another  thinks  fit  to  give  a  Legacy, 
though  never  bo  great,  to  my  Daughters,  therefore  I  am  by  that 
means  to  be  deprived  of  a  right,  which  naturally  belongs  to  toe, 
of  bring  their  Guardian"  (p) ;  but  the  Court  will  take  care  it 
*uch  case  that  a  Child  is  educated  according  to  his  expecta- 
tions (q). 

So  a  Grandfather  haa  no  power  to  appoint  Quarcritfns  of  his 
Grandson,  it  being  a  right  vested  in  the  Father ;  but  any  one 
can  give  bis  Estate  on  what  conditions  he  pleases ;  and  there 
are  instances  where  *a  Grandfather  has  given  bis  Estate  [*336 
to  a  Grandchild,  and  appointed  Guardians  of  his  Estate  and  Per* 
son ;  and  if  the  Father  did  not  submit  to  the  WUi,  the  Court  has 
made  the  Father's  opposition  work  a  forfeiture  of  ins  Son's 
Estate.     If  there  is  any  Gift  to  the  Father  in  the  Will,  and  he 

(e)   fit  parts  Etrl  of  Ilchester,  7  Won.  70S. 

▼es,  US.  (0  Melliah  and  De  Costs,  2  Atfc.  14. 

(/)  Ward  against  St  Paul,  2  Dro.  S  Mod.  4a  Vaugh.  180. 9  Ch.  Rep.  337. 

C.  C  SS9.    Pcoknam  r.  Peckbam,  2  Eyre  t.  Countess  of  Shaftsbury,  3  P. 

Cox,  46.    Sed  fid.   Elwea  ?.  Consul*  Wmi.  121. 

Feb.  18tS,  wliere  V.  C.  Leach  held  a  (m)  E>re  ▼.  Countess  of  Shaftsbury, 

reference  was  necessary  to  see  if  they  2  P.  Wms.  103. 

were  it  and  proper  persons.  (*)  S  P.  Wms.  121 ;  and  see  Vaogh. 

(g)   Waliis    ▼.   Campbell,   IS    Ves.  179,  &e- 

517.  (o)  Powell  ▼.   Clearer,  9   Bro.  0. 

(»)  Butler  against  Freeman,  Ambl.  C.  60S.     Ei  parte  Warner,   4  Bro. 

90S.  101. 

(I)  Eyre  r.  Coaritess  of  Shaftsbury,  (p)  Et  parte  Hopkins,  3  P.  Wms. 

3P.  Wmt.  115.  154. 

(*)  Duke  of  Beanfort  t.  Berty,  1  P.  (g)  2  Bro.  C.  C.  500. 4  Bro.  101.  • 
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submits  to  it,  the  Court  directs  and  appoints  a  Guardian  on 

E  resumed  submission  (r) ;  but  if  the  Father,  not  knowing  that 
e  was  making  the  Election,  pays  back  the  Money,  the  Court 
would  not  act  (*). 

If  a  testamentary  Guardian  refuses,  as  he  may,  to  act,  (for  we 
have  not  followed  the  provisions  of  the  Roman  Law  on  this 
subject)  (t)>  a  Petition,  (a  Bill  for  the  purpose  is  unnecessary,) 
may  be  presented  to  appoint  another  Guardian  (u) ;  but  it  has 
been  said  that  where  Guardians  have  accepted  the  Guardianship, 
if  afterwards  they  will  not  act  in  the  Trust,  the  Court  will  com- 
pel them,  nor  will  the  Court  appoint  others  in  their  stead,  unless 
under  very  particular  circumstances  (x). 

Where  there  is  no  Guardian,  an  Infaqt  may,  by  Petition,  with- 
out suit,  obtain  an  Order  for  the  Appointment  of  a  Person  to 
act  as  Guardian  y),  (even  where  the  Father  is  living,  if  be  be 
an  improvident  Person,)  and  also  obtain  a  reference  as  to  Main- 
*337]  tenance  (z) ;  *but  though  such  an  Order  has  often  been 
made  (a),  it  has  in  some  instances  been  prevented  being  fully 
carried  into  execution  until  a  Bill  haft  been  filed  ;  as  where  the 
Property  is  considerable,  or  it  is  necessary  to  take  accounts  in 
the  Master's  Office ;  or  when  Trustees  in  whom  a  discretionary 
power  is  vested  are  called  on  to  allow  a  Maintenance  (6).  The 
Costs  of  the  Petition  will  be  allowed  to  the  Guardian  in  his  ac- 
counts (c). 

A  Guardian  has,  on  Petition,  been  appointed  to  an  Orphan 
Infant,  without  Property,  to  consent  to  her  Marriage  (d) ;  the 
Petition  being  supported  by  the  Affidavit  of  the  Petitioner's 
Brother,  that  the  Father  died  a  Widower,  and  that  the  Deponent 
was  the  Brother  and  nearest  Friend  of  the  Infant,  and  that  she 
was  not  entitled  to  any  Property,  real  or  personal,  and  was  of  the 
Age  of  Twenty. 

In  some  cases  a  Receiver  has  also  been  appointed  on  Pettium(e) ; 
but  Lord  Hardwicke  thought  that  was  going  too  far  f).  The 
right  to  Guardianship  will  never  be  decided  on  petition,  but  only 
on  a  Bill,  (g.) 

(r)  Blake  t.  Leigh,  Ambl.  SOS,  7.  (?)   Ex    parte  Motmtford,  15  Vet. 

(t )  De  Manneville  t.  De  ManneYille,  446. 

19  Ves.  S3,  4.  (a)  See  the  Cases  mentioned  by  Mr. 

(I)  Inst  SI  to  *5.  Dickens,  in  ei  parte  Salter.  S  Dick. 

(ti)  0*Keefe   ▼.    Casey,   1   Sch.   &  779. 

Lefr.  106-    Ex  parte  Salter,  3  Bro.  C.  (5)  Corbet  t.  Tottenham,  1  Bail  and 

C.  500.  Beatty,  Irish  Rep.  p  60. 

(x)  Spencer  against  Earl  of  Chester-  (c)  Ex  parte  Salter,  3  Bro.  C.  C. 

field,  Ambl.  p.  140.  500. 

(y)  Ex  parte  BircheU,  3  Atk.  813.  (d)  In  re  Woolscombe,  1  Madd.  Rep. 

Ex  parte  8alter,  3  Bro.  C  C.  500. 8.  C.  913. 

a  Dick.  769,  where  the  subject  is  much  (e)  Ex  parte  Odell,  mentioned  9  Atk. 

discussed  by  the  Registrar.    Ex  parte  516.     Ex  parte  Peptoe,  mentioned  S 

Kent,  ibid.  p.  88.    Mellisb  and  Da  Cos*  Bro.  C.  C.  601. 

ts,  9  Atk.  14.    Ex  parte  Whitfield,  9  (/)  Ex  parte  Whitfield,  9  Atk.  315* 

Atk.  315.    Lady  Tenham  ▼•  Barrett,  9  (g)  Ex  parte  Hopkins,  8  P.  Wms. 

Bro.  P.  C.  539.  159. 
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(a)    Wheeler,   Ex   parte,    16   Vei 

see. 

(«)  Bock  t.  Draper,  3  Atk.  631. 

(k)  Eyre  r.  Counteif  of  Shaftaburj 
3  P.  Wm.  106. 

(I)  Ibid.  117. 

(m)   Yid.  Earl  of  Ilcheeter,  7  Ve 
348.     Anon.  MS.  2Sd  Dec.  1803. 

(«)  OVtefo  t.  Casey,  1  Scfa.  &  Led 
106. 

<•)  Smith  t.  Bate,  S  Dick.  631. 

(p)  Corbet  y.  Tottenham,  1  Ball 
Bea.  p.  61. 
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fant  has  been  ordered  by  the  Court  to  be  laid  out  in  the  purchase 
of  Land,  though  there  was  no  authority  in  the  Will  for  changing 
the  nature  of  the  Property;  it  being  at  the  same  time  ordered 
that  the  Estate  purchased  should  be  conveyed  in  Trust  for  the 
Infant,  his  Executors  and  Administrators^  until  he  should  attain 
the  age  of  twenty-one,  and  afterwards  for  him  and  his  Heirs  (z). 

*340]  *As  a  Trustee  out  of  Court  cannot  change  the  nature  of 
an  Infant's  Property,  so  the  Court  which  is  only  a  Trustee,  will 
act  as  the  Trustee  out  of  Court  is  bound  to  do ;  and  finding  that 
a  change  will  be  for  the  benefit  of  the  Infant,  will  so  deal  with  it 
as  not  to  affect  the  Powers  of  the  Infant  over  his  Property  even 
during  his  Infancy,  when  he  has  power  over  one  species  of  pro- 
perty, not  over  the  other.  It  may  be  for  the  benefit  of  an  Infant, 
in  many  cases,  that  Money  should  be  laid  out  in  Land,  if  he 
should  live  to  become  adult ;  but,  if  he  does  not,  it  is  a  great  pre- 
judice to  him  taking  away  his  dominion,  by  the  power  of  dispo- 
sition he  has  over  personal  Property,  so  long  before  he  has  it  over 
real  Estate.  The  Court,  therefore,  with  reference  to  his  situa- 
tion even  during  infancy  as  to  his  powers  over  property,  works 
the  change,  not  to  all  intents  and  purposes,  but  with  this  qualifi- 
cation, that  if  he  lives  he  may  take  it  as  Real  Estate,  but  without 
prejudice  to  his  right  over  it  during  Infancy,  as  personal  Proper- 
ty (a).  Where  a  charge  is  paid  off,  or  a  Mortgage  redeemed  with 
an  Infant's  personal  property,  it  is  ordered  that  it  be  considered 
as  personal  Estate  for  the  benefit  of  the  Infant  (6). 

When  the  Guardian  of  an  Infant  Tenant  m  Tail  cuts  down 
Timber,  the  Money  it  produces  will  be  considered  as  the  personal 
Estate  of  the  Infant ;  but  if  the  Infant  has  the  Fee,  it  will  be  con- 
sidered as  Real  Estate  (c). 

*S41]  *  Money  ordered  to  be  laid  out  in  Land  for  the  benefit  of  an 
Infant,  must  be  so  laid  out ;  nor  can  there  be  an  election  to  have 
the  Money,  as  there  might,  if  the  Infant  was  of  age  to  elect  (rf). 

If  a  Feme  purchases  a  Church  Lease  to  her  and  her  Hem 
for  three  Lives,  and  dies,  leaving  an  Infant  Daughter,  and  two 
of  the  Lives  die,  and  the  Infant's  Guardian  renews  the  Lease, 
this  is  a  new  acquisition,  and  goes  to  the  Heirs  on  the  part  of  the 
Father  (c). 

The  Guardian  is  the  proper  judge  at  what  school  to  place  his 
Ward ;  and  the  Court  will  not  indulge  the  Infant  in  being  put  with 
a  private  Tutor,  or  in  changing  his  school ;  and  if  he  should  re- 
ts) Aflttmrton  v.  Ashbnrton,  6  Yes.  6 ;  (b)  Sic  diet.  Ex  parte  Bromfletf ,  3 
find  sen  Seigeson  t.  Sealey,  2  Atk-  413.  Bro.  C  C.  516. 
In  Ex  parte  Bromfield,  3  Bro.CC.  516,  (c)  TulJit  v.  Tullit,  Ambl.  370. 
the  Lord  Chancellor  says,  "  I  do  not  Mason  v.  Mason,  mentioned  Ambl. 
remember  any  such"  order  (that  the  pro-    371. 

duce  shall  be  considered  as  personal  es-        (d)  See  diet*  in  Rook  and  W$ith9  1 
tate)  made  with  respect  to  timber  cut  on    Yes.  461 . 
the  infant's  estate."  («)     Mason    v.    Day,    Prec.    Chan. 

(a)  Ex  parte  Phillips,  19  Yes.  319;  and  see  Pierson  ▼.  Shore,  i  Atk. 
139>  &  480. 
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fuse  to  go  to  school  will  compel  him  (/) ;  but  in  the  case  of  a 
Female  Ward,  above  the  age  of  puberty  and  marriage,  some 
weight  will  be  laid  on  the  inclination  of  the  Infant,  as  to  with 
whom  shf  should  reside  and  be  educated  (g). 

If  Guardians  disagree  as  to  the  management  of  their  Ward,  the 
Guardianship  devolves  on  the  Court  (A) ;  and  where  there  were 
differences  between  Guardians  as  to  the  Education  of  the  Ward, 
parol  evidence  was  held  to  be  admissible  of  the  Intent  of  the  Fa- 
ther. Indeed,  in  such  cases,  all  sorts  of  Evidence,  it  has  been 
said,  are  received,  to  govern  the  Court  in  its  direction  (t). 

Mlv.  The  doctrine  of  the  Court  relative  to  the  Maintenance 
of  Infants  may  next  be  considered. 

*£Hr  Joseph  Jekyl  was  the  first  who  ordered  a  refer-  [*342 
ence  as  to  Maintenance,  though  no  Bill  was  filed  for  that  purpose ; 
and  this  has  since  been  frequently  practised  (k) ;  but  the  more 
recent  course  of  the  Court  seems  to  be,  not  to  grant  a  Mainte- 
nance upon  Petition  only,  except  in  very  special  cases;  as,  where 
there  is  a  specific  fund  for  Maintenance,  or  the  property  is  very 
small ;  but  as  a  general  Rule/if  the  Infant  has  1002.  per  Annum, 
a  Bill  should  be  filed  (I).  In  those  cases  where  Maintenance  is 
directed  without  suit,  Costs  may  also  be  ordered  (m). 

The  Act  of  the  52  Geo.  3.  c.  82,  authorizes  the  Court  of  Chm^ 
eery,  or  Exchequer^  in  any  cause  depending,  or  to  be  depending, 
to  order  Dividends  or  Stocks,  &c.  belonging  to  Infants,  to  be 
paid  to  Guardians  or  other  Persons  for  Maintenance  of  the  Infant 
or  Infants,  or  for  their  use  and  benefit,  according  to  the  discre- 
tion of  those  Courts ;  and  by  the  52  Geo.  3.  c.  158,  the  former 
Act  is  extended  to  cases  where  Infants  are  entitled  to  South  Sea, 
East  India,  and  all  other  stocks. 

Maintenance  will  not  in  general  be  allowed  for  time  past  (n), 
though  it  may  under  particular  circumstances  (o) ;  but  interest  is 
sever  allowed  on  arrears  of  ^Maintenance,  any  more  than  [*343 
upon  the  arrears  of  a  Jointure  (p). 

« 

(/)  Hail  v«  Hall,  3  Atk*  721 ;  and  said. 

flee  Adoo.  2  Ves.  374.  (m)  Ex  parte  Thoma*,  Ambl.  146. 

(f)  Anon.  2  Ves-  375.  (n)  Hughes  v.  Hugaes,  1  Bro.  C.  C, 

(a)   Storke  v.  Storke,  3  P.  Wms.  386.    Hill  and  Chapman,  3  Bro.  C.  C. 

Si.  231. 

(i)  Anon.  2  Vei.  56.  (o)    Maberlcy  and  Turton,  14  Ves. 

l*j)  8ee  Ex  parte  Kent,  3  Bro.  C.  409,  overruling  Andrews  and  Partington, 

G.    88,    and    Ex   parte    Salter,    ibid.  3  Bro.  60.  S.  C.  Cox,  223 ;  bat  see  the 

500.  remark  on  that  case  by  the  Solicftor- 

(0  Ex  parte  Moontfort,  15  Ves.  p.  General  in  Hoste  ▼.  Pratt,  3  Ves.  733 ; 

448.    In  this  ease  it  does  not  appear  see  also  Rainsford  ▼.  Freeman,  1  Cox, 

what  was  the  annual  produce  of  the  417.      Sisson   v.  Shaw,  9  Ves.  288. 

Infant's  property ;  probably,  as  an  order  Reeves  ▼.  Brymer,  .6  Ves.  425.    Sher- 

for  maintenance  was  there  made  on  pe-  wood  and  Smith,  6  Ves.  454. 

tition,  the  property  was  under  1001.  per  (j>)  Mellish  and  Mellisb,  14  Ves,  516, 

annum,  otherwise  what  the  Ld.  Chan-  517. 

ceQor  did  was  inconsistent  with  what  he  * 
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Where  there  is  a  specific  Legacy  of  Stock,  Dividends  are  due 
for  Maintenance  from  the  death  of  the  Testator  (q). 

Where  a  Fund  is  given  as  a  Bounty  to  a  Child,  the  Father,  if 
of  ability,  notwithstanding  a  provision  for  Maintenance  in  the  di- 
lation, must  maintain  the  Child  (r)  unless  in  cases  where  it  is 
given  to  the  Father  (*).  If  the  Testator  has  given  Dividends  to 
the  Father  for  the  Maintenance  of  the  Children,  it  amounts  to  a 
Legacy  of  the  Dividends  to  him,  which  he  will  be  entitled  to, 
though  he  has  not  spent  half  of  it  in  the  Children's  Mainte- 
nance (*). 

Where  Legacies  are  given  to  a  Child  by  a  Relation,  a  Father 
is  not  only  obliged  to  maintain  the  Child,  and  provide  for  him 
out  of  his  own  pocket,  but  he  cannot  apply  the  Legacy  to  set  him 
out  in  the  World,  or  place  him  as  an  apprentice  or  clerk  (u).  (1) 

But  whether  an  Infant  shall  have  an  allowance  of  Maintenance 
during  the  life  of  the  Father,  depends  always  upon  the  particular 
circumstances  of  the  case  (x).  The  question  generally  is,  whe- 
ther he  is  of  ability.  It  is  not  necessary  that  he  should  be  abao- 
*344]  lutely  insolvent  *in order  to  claim  an  allowance,  bnt  that  he 
is  not  in  sufficient  circumstances  to  maintain  his  Child  suitably  to 
his  expectations  (y) .  In  one  case  it  was  held,  that  a  Father  with 
6,000{.  a  year  was  not  of  ability  to  maintain  his  six  Infant  Chil- 
dren !  "  It  is  very  loose,"  said  Sir  William  Grant,  JH.  R.  "to 
consider  any  particular  income  as  enabling  a  Father  to  maintain 
his  Children.  To  a  Nobleman,  6,000/.  a  year  would  not  be 
thought  enough  to  exclude  bim  from  requiring  some  Mainte- 
nance out  of  his  Children's  fortunes.  To  a  private  Gentleman 
it  may  be  otherwise"  (z).  In  previous  cases  it  was  held,  that  a 
Parent  must  maintain  his  Child,  unless  totally  incapable,  or  by 
having  a  numerous  family  of  children  he  borders  upon  necessity. 
Where  Maintenance  is  allowed,  it  is  always  paid  to  the  Parent 
out  of  the  Child's  Estate ;  and  there  is  no  instance  of  its  being 
deducted  out  of  a  Legacy  left  by  a  Father  to  the  Child  (a),  or 
out  of  a  Debt  due  from  the  Father,  though  insisted  on  by  Cre- 
ditors (6). 

(q)  Barrington  t.  Tristham,  6  Ves.  224. 

349.  («)  Dtriey  ▼-  Darter,  3  Atk-  399. 

(r)  Hushes  against  Hughes,  1  Bro.  (*)    Jackson   r.    Jackson,   1    Atk. 

C.    C.    386.      Munday    agaiost    Earl  515. 

Howe,  4  Bro.  C.   C-   226  ;    but  see  (y)  Buckworth  t.  Buckworth,  1  Coi, 

Hoste  ▼.   Pratt,  3  Ves.   730,   where,  SO. 

maintenance  being  directed  by  the  will,  (*)  Jerrois  ▼.  Silk,  Coop.  53. 

no  inquiry  was  directed  as  to  the  ability  («)  Jeffreys  ▼.  Jeffreys,  3  Atk.  123. 

of  the  father.  (6)  Ibid*  Bank  of  England  t.  Morris, 

(s)  1  Bro.  C  C.  388.  there  cited. 

(0  Andrews  r.  Partington,  2  Cox, 


(1)  A  father  is  bound  to  maintain  and  educate  his  minor  eon,  if  he  is  of  suffi- 
cient ability,  although  the  son  has  a  considerable  estate  in  his  own  right :  And  tha 
father  must  account  for  the  rents  and  profits  of  his  son's  estate,  without  any  allow- 
ance for  maintenance.    Crug-er  v.  Heyteard,  2  Des.  94. 
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A  Mother,  married  to  a  second  Husband,  is  not  obliged  to 
maintain  the  Children  by  the  first  (c) ;  but  is  entitled  to  an  al- 
lowance for  Maintenance  from  the  Interest  of  their  fortunes  (d). 

Where  a  Man  had  Children  by  his  first  Wife,  and  on  her  death 
married  a  second,  and  by  the  Settlement  the  Children  of  that 
Marriage  were  expressly  secured  a  Maintenance,  it  was  held, 
after  the  second  Wife's  'death,  that  the  Father  was  not  [*S45 
bound  to  maintain  a  Child  by  the  second  Wife. 

Maintenance  will  be  allowed  where  the  Principal  and  Interest 
of  a  Legacy  to  a  Child  is  vested,  though  the  Interest  is  directed 
to  accumulate  till  the  Legatee  attains  twenty-one  (e). 

So  Maintenance  will,  if  necessary,  be  allowed  to  Infants, 
where  the  chance  of  surviving  is  equal  among  all,  and  no  other 
interest  that  upon  any  contingency  would  take  effect,  will  be 
defeated  (/),  or,  where  the  Devisee  over  consents  (g);  and 
this,  though  there  be  in  the  Will,  under  which  the  Infants  claim 
the  Maintenance,  a  direction  for  accumulation  during  minority. 
But  where,  in  the  event  of  the  Infant's  death  under  twenty-one, 
leaving  Issue,  the  accumulated  Property  is  to  go  to  such  Issue, 
Maintenance  is  not  allowed  (h).  In  those  cases  where  the  In- 
fant has  not  the  absolute  Interest,  Maintenance  is  not  granted 
on  Petition  only,  but  on  a  Bill  filed  exclusively  for  that  pur- 
pose (i). 

Where,  from  proceedings  on  a  Bill  for  an  Account,  the  Court 
is  satisfied  that  the  Fund  is  clear,  an  Infant  Residuary  Legatee, 
in  respect  of  the  necessary  delay  on  taking  of  the  Accounts,  may 
have  an  allowance  for  Maintenance  in  the  mean  time  (k) . 

♦When  Trustees  are  directed  by  Will  to  apply  so  [*346 
much  Interest  as  may  be  necessary  for  maintaining,  &c.  the 
Court  will,  if  the  Infants  have  other  Property,  confine  the  Main- 
tenance to  what  is  actually  necessary  (J). 

A  Testator  directed  Maintenance  for  his  Sons  during  Minor- 
ity, and  for  his  Daughter  till  twenty-one  or  Marriage ;  and  gave 
her  a  Legacy  in  case  she  should  attain  twenty-one,  payable, 
and  to  carry  Interest  from  that  time;  yet,  having  married  at 

• 

(«)  Sed.  Vid.  9  Ventr.  353.  fant,    he  cannot   consent,  and  main- 

(«T)    Billingslr   against   Critchet,    1  tenance  will  not  be  allowed.    [Anon. 

Bro.  C.  C  268.  8.  P.  Anon.  2*h  April,  MS.] 

1816.  (a)  Errat  and  Barlow,  14  Ves.  80S. 

(«)  Stretch  t.  Watkins,  Madd.  Rep.  Aynswoph  v.  Pratchett,  IS  Ves-  321. 

853;  and  see  Fairman  v.  Green,  10  Ves.  Ex  parte  Kebble,  11  Ves-  604.    ColHs 

48.  ?.  Blackburne,  9  Ves.  470. 

(/)   See   Greenwell    ▼.  Greenwell,  (i)  Fairman  ▼.  Green,  10  Ves-  45. 

5  Tea-  194.     Errington  ▼•  Chapman,  8ed  qussre;    for  Ex  parte  Kebble,  11 

J  3  Vet.  25.    Ex  parte  Kebble,  II  Ves.  Ves.  604,  was  on  petition. 

004.    Loaax  t.  Lomax,  ibid.  48.  Wells        (ft)    Warter  t.   ,   13  Ves.  92. 

t.  Pogh.  MS.  Jerroise?.  Silk,  Coop.  52* 

(g)    Fairman    r.    Green,    10   Ves.  (0    Rawlins    t.    Goldfrap,    5   Ves. 

4J3-     If  the  Devisee  over  be  an  In-  440. 
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eighteen,  she  wis  allowed  Maintenance  for  the  internl  until 
twenty-one.  (») 

The  Interest  of  small  Legacies  (3001.)  has  been  ordered  to 
be  paid  to  the  Mother  for  Maintenance,  upon  her  affidavit  that 
the  Father  was  abroad  in  very  embarrassed  circumstances  (n). 

The  Court,  it  seems,  always  refers  it  generally  to  the  Master, 
to  consider  of  a  proper  allowance,  and  does  not  make  a  special 
reference  (o);  and  a  large  allowance  for  Maintenance  and  Edu« 
cation  will,  under  circumstances,  be  granted  (p) ;  as  where  s 
Guardian  or  Father  are  in  distressed  circumstances  (q) ;  and 
where  a  Mother  (r)  or  younger  (  hildren  art*  left  destitute,  a  large 
allowance  will  be  made  to  the  eldest  Son  to  enable  him  to  main- 
tain them  (*). 

*347]  *  It  is  a  general  rule,  that  a  Trustee  cannot,  tor  the 
purpose  of  Maintenance*  break  in  upon  the  Capital,  though  the 
Capital  may  be  so  small  as  not  to  leave  a  comfortable  Mainte- 
nance and  Education;  and  it  is  v<*ry  rarely  that  the  Court  itself 
has  broke  in  upon  the  Capital,  for  the  mere  purpose  of  mainte- 
nance (t). 

Sdly.  The  Marriages  of  Infant  Wards  of  the  Court  of  Chan- 
cery may  next  be  considered. 

Where  Infant  Wards  of  the  Court  are  upon  a  Treaty  of  Mar- 
riage, the  consent  of  the  Court  ought  to  be  obtained.  When  the 
Court  is  applied  to,  it  generally  makes  a  reference  to  the  Mas- 
ter, to  see  whether  the  Settlement  proposed  is  proper;  if  it  is 
found  to  be  improper,  the  Court  will  not  give  the  Infant  leave  to 
marry  (n). 

In  like  manner,  in  the  City,  an  Orphan  Infant  cannot  marry 
without  the  License  of  the  Court  of  Aldermen  on  pain  of  Com- 
mitment. The  Husband  is  usually  required  to  take  out  his 
Freedom  of  the  City,  and  the  (  ourt  refers  it  to  the  Common 
Sergeant  to  approve  of  a  proper  Settlement  (*).  And  though  it 
appears  the  Party  had  no  notice  of  his  Wife  being  a  City  Or- 
phan, yet  still  he  is  punishable,  for  he  is  bound  to  inquire  (jf). 

The  Marriage  of  a  Ward,  without  the  consent  of  the  Guar* 
dian,  is  a  ravishment  of  the  Ward,  and  seventy  punishable  by  the 
Stat,  of  Westm.  second,  c.  35.   (z).      Nor  is  there  any  thing  a 

(m)    Chambers  ▼•  Goldwin,  11  Ves.  24.  Lanoy  r.  Duke  and   Duchess  of 

1.    See  on  this  subject  Butler  v.  But-  Athol,  2  Atk.  447.     Petre  t.  Petre,  3 

tor,  9  Atk-  60.   Jeffreys  r.  Jeffreys,  3  Atk.  511. 

Atk.  183.  (* )  Walker  ▼.  Wetherall,  6  Ves.  474 ; 

(«)  Walker  ?.  Shore,1 15  Ves.  199.  and  see  Anon.  Mos.  41. 

(o)  Burnett  v.  Burnett,  1  Bro-  C  C.  (u)  Smith  *.  Smith,  3  Atk.  305. 

179.  (?)  See  Frederick  ▼.  Frederick,  1  P. 

(p)    Ei  parte   Lord  Petre,  7  Ves.  Wms.  710,  &c. 

403.  (y)  Vid.  note  D-  to  Herbert's  case,  3 

(f)  Roach  v.  Ganran,  1  Ves.  160.  P.  Wms.  US. 

(r)   Heysham  r.  Heysham,  1   Cox,  (s)  2  Inst  440.  2  P.  Wms.  110.  Fit*. 

179.  Nat.  Brer.  329.  2d  Edit. 

<t)  Harrey  y.  Harrey,  2  P.  Wms. 
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Court  of  Equity  "entertains  greater  jealousy  of,  nor  show*  r*348 
more  resentment  against,  than  the  unlawful  Marriage  of  I&. 
flints  (a).  The  Courts  seem  to  hs?e  been  fully  impressed  with  the 
great  truth,  that  no  act  in  Life  is  of  more  importance  to  an  Indi* 
vidual  than  Marriage ;  none,  on  which  the  happiness  of  its  future 
Life  so  much  depends.  (1) 

When  an  Infant  is  committed  by  the  Court  to  the  custody  or 
oare  of  any  one,  such  (  otnmktee  gives  a  recognisance  that  die 
Infant  shall  not  marry  without  leave  of  the  Court,  which  form 
is  very  rarely  altered,  and  only  under  special  circumstances :  so 
that  if  the  Infant  marries,  though  without  the  privity,  or  know- 
ledge, or  neglect  or  the  Committee,  yet  the  Recognizance  is,  in 
strictness  forfeited,  whatever  favour  the  Court  upon  application 
may  think  fit  to  show  such  committee,  when  he  appears  not  to 
have  been  in  fault  (i).  In  Dr.  Davis  s  Case  (c)  the  Recogni- 
lance  was  on  application  moderated,  viz.  "That  the  Infant 
shall  not  marry,  with  the  Committee's  privity,  without  the  Consent 
of  the  Court.'' 

If  an  Infant  Ward  of  Court  be  suspected  of  being  about  to 
make  an  improper  Marriage,  and  there  be  an  affidavit  of  such 
intended  Marriage,  the  <  -hancellor  wiH  grant  an  Injunction  gene* 
rally  to  restrain  all  communication  with  the  Infant,  by  Letter  or 
Otherwise  (d) .  Hearsmj  Evidence  of  declarations  will  be  attend* 
ed  to  on  sock  occasions  (t) . 

Where  an  Infant  Ward  of  the  Court  is  suspected  *of  [*349 
forming  an  improper  Marriage,  and  the  Mother,  her  Guardian, 
countenances  it,  the  Court  will  appoint  a  Guardian  in  her 
room,  and  restrain  her  from  giving  her  consent  to  the  Marriage 
without  leave  of  the  Court»and  that  the  Infant  should  not  be  mar- 
ried without  leave  of  the  Court,  and  the  Infant  will  be  restricted 
from  receiving  any  Letters  or  Messages  from  her  admirer  (/). 

AH  Persons,  k  seems,  concerned  in  the  contrivance  of  the 
Marriage  of  a  Ward  of  Court,  knowing  it  to  be  such,  are  punish* 
able  for  the  contempt  (g). 

If  Peeresses  are  instrumental  in  the  Marriage  of  a  Ward  of 
Court,  without  the  leave  of  the  Court,  a  sequestration  will  be  is- 
sued against  them  for  their  contempt  (h). 

(a)  3  P.  Wins.  111.  (e)  Beard  t.  Travers,  1  Vcs-  313. 

(•)  See  Eyre  r.  Countess  of  Shafts-  (/)  See  Lord  Shipbrookv.  LordHin- 

bury,  SP.  Wnu.  102.  chinbrook,  3  Dick.  547,  8,  and  the  case 

(c)  1  P.  Wnu.  69S.  there  mentioned  ;   and  see  Eorch  and 

(<*)  Peered  and  Crotchfield,  14  Ves.  Ganran  1  Dick.  88- 

SOS ;    and  see  Lord  Kay  mood's  Case.  (g)  Moore  ?.  Moore,  3  Atk.  157. 

For.  58.  S.  C  MS.    Beard  v.  Trarers,  (k)   Eyre  and  Countess  of  Shafts- 

1  Ves,  313.  bury,  S  P.  Wms.  113. 


(1)  Where  a  man  married  an  infant  under  13  years  of  age,  and  she  immediately 
declared  her  ignorance  of  the  nature  and  consequences  of  the  marriage,  and  her 
dissent  to  it ;  on  a  bill  filed  by  her  next  friend,  the  court  ordered  her  to  be  placed 
under  its  protection,  as  a  ward  of  the  court,  and  prohibited  all  Intercourse  or  cor- 
respondence with  her,  by  the  defendant,  under  pftin  of  contempt.  Jtymm-  t.  JtsjT, 
3  Johns.  Ch.  Rep.  49. 
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A  Barrister,  a  principal  contriver  of  the  Marriage  of  a  Ward 
who  had  a  large  fortune,  was,  for  his  offence,  committed  to  the 
Fleet,  prohibited  from  practising  at  the  Bar,  and  struck  out  of 
the  Commission  as  a  Justice  of  the  Peace  (t). 

If  a  Lady,  a  Ward  of  the  Court,  marries  after  she  is  of  age, 
without  the  consent  of  the  Court,  there  is  no  contempt  in  the 
Husband,  nor  can  the  Court  oblige  him  to  execute  a  Settlement, 
if  the  Husband  does  not  seek  its  assistance  to  obtain  her  Pro- 
perty;  but  if  the  Lady  be  under  age,  it  will  be  considered  as  a 
contempt,  and  the  Court  is  enabled,  by  Imprisonment,  to  compel 
*350]  the  Husband  to  make  a  proper  *  Settlement  (k) .  In  a 
very  aggrarated  case,  where  a  Guardian  married  his  Ward,  who 
was  of  age,  to  his  Son,  who  had  no  Property,  it  was  held  to  be 
punishable  by  an  Information  (/). 

Where  a  Marriage  of  a  Ward  of  Court,  without  consent,  takes 
place,  on  a  Petition  by  the  Guardian,  all  Parties  concerned  will 
be  ordered  to  attend,  and  the  Husband  will  be  committed  (but 
not  to  close  confinement,  though  Lord  Hardwicke  made  some  or- 
ders to  that  effect)  (m),  and  restrained  from  receiving  his  Wife's 
visits ;  and  she,  it  seems,  may  be  compelled  to  leave  her  Hus- 
band. After  some  time,  the  Husband  may  petition  to  be  dis- 
charged, on  executing  a  Settlement  approved  by  the  Master. 

The  personal  attendance  of  a  person  running  off  with  and 
marrying  a  Ward  has  been  dispensed  with,  on  offering  to  go  be- 
fore the  Master,  and  make  a  Settlement  (n) ;  and  in  some  cases 
he  has  been  discharged  on  undertaking  to  make  a  Settle- 
ment (o)  ;  but  this  Lord  Eldon  refused  to  do  (p).  The  common 
course  of  the  Court  is  to  have  a  reference  to  the  Master,  to  see 
that  a  proper  Settlement  shall  be  made  before  the  contempt  can 
be  cleared  (q). 

Marrying  an  Infant  Ward  of  the  Court  is  a  contempt,  though 
the  Parties  concerned  in  such  Marriage  had  no  notice  that  the 
Infant  was  a  Ward  of  the  Court  (r) ;  and  a  Marriage  in  Sootlandy 
♦851  ]  though  on  *the  day  the  Bill  was  filed,  has  teen  held  to  be 
a  contempt  (*). 

And  though  a  Marriage  has  been  had  with  a  Ward  of  Court, 
and  some  years  elapse  before  it  comes  to  the  knowledge  of  the 
Court,  yet  it  will  not  suffer  time  to  affect  the  right  of  the  Court 

(t)    Mr.  Justice   Mitchell's  Case,  S ,      {q)   Stevens  y.  Swage,  1  Vet.  juit. 

Atk.  173.  S.  0.  mentioned  Ambl.  304.  154. 

(*)  BallT.  Coutts,  1  Ves.  and  Bea.        (r)  Herbert's  Case,  3  P.  Wni.  116. 
P-  300.  («)  Sallis  v.  Sarignon,  6  Ve*  573. 

(0    GoodhaU  ▼•  Harris,  2  P.  Wins.  The  modes  in   which  a   marriage  in 

560.  Scotland  may  be  effected,  are  ftiHy  con- 

(m)  Sea  8  Yes.  79.  sidered  in  DaJrymple  t.  DaJrymple,  de- 

(n)    Green  against    Pritzlcr,  Ambl.  cided,  with  his   usual   learning,    elo- 

°0*»  qaence,  and  judgment,  by  Sir  WilUan 

(o)    Stackhole's    case,   3   Ves.    89.  Scott,  in    the    Consistorial  Court    of 

Winch  and  James,  4  Ves.  387.  London,  16th  July,    1811.      See  Dr. 

(»)  Bathnrst  t.  Murray,  8  Ves.  79.  Dodsen's  Report  of  this  Case. 
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in  respect  of  the  contempt  (t) ;  but  it  will  not  punish 
the  Party  in  such  case,  unless  very  strongly  called  upon  so  to 
do  (tri. 

If  the  Father  is  of  ability,  and  implicated  in  the  procurement 
of  the  Marriage,  the  Court,  it  seems,  will  use  its  animadversion  to 
obtain  a  proper  provision  from  him. 

In  Settlements  of  the  Property  of  Female  Wards  of  Court, 
much  win  depend  upon  the  Fortune  of  the  Husband,  and  his 
conduct  If  a  Beggar  marries  the  Woman  for  the  sake  of  her 
Fortune,  the  Court  will  not  permit  him  to  touch  that  Fortune ; 
but  if  the  Husband  be  of  equal  rank  and  fortune  with  the  Ward, 
and  as  considerable  a  Settlement  is  made  by  the  one  as  by  the 
other,  attention  will  be  paid  to  such  circumstances  (x).  The 
usual  Settlement  seems  to  be,  to  settle  one  fifth  of  the  Dividends 
and  Interest  of  the  Property  upon  the  Husband,  and  the  residue 
upon  the  Wife,  for  her  sole  and  separate  use  during  their  joint 
Lives,  with  a  clause  to  prevent  *anticipation  (y),  and  a  [*352 
power  to  the  Wife  to  give  another  one-fifth  to  the  Husband  by 
Will ;  the  residue,  subject  to  a  Provision  for  maintenance,  to 
accumulate,  and  with  the  Principal  to  go  to  the  Children  at  their 
ages  of  twenty-one  or  Marriage,  or  if  only  one  Child,  to  that 
Child;  and  in  the  event  of  a  second  Marriage  (z),  a  power  to 
die  Wife  to  charge,  by  way  of  Appointment,  to  each  Child  by 
the  first  Marriage  (a).  In  case  of  no  Children,  the  Husband 
surviving,  the  Limitation  is,  in  default  of  appointment,  to  her  next 
of  Kin,  exclusive  of  the  Husband  (6). 

In  a  gross  case  on  the  part  of  the  Husband,  the  Court  refused 
even  to  pay  his  debts  out  of  the  accumulations  (c) . 

Contriving  a  Marriage  without  a  due  publication  ot  Banns,  is 
a  conspiracy  at  Common  Law,  exclusive  of  the  contempt,  for 
which,  it  has  been  said,  a  Party  may  and  ought  to  be  indicted  (d); 
and  where  upon  the  Marriage  of  a  Ward  of  the  Court,  the 
Husband  had  falsely  sworn  she  was  of  age,  though  only  four- 
teen, the  Clergyman  was  ordered  to  attend,  and  was  reprimand- 
ed, and  the  Husband  was  committed,  and  ordered  to  be  indicted, 
which  he  was,  and  was  convicted,  and  suffered  the  punishment 
of  the  Pillory  and  Imprisonment.  On  his  Petition  to  be  dis- 
charged *on  executing  a  Settlement,  the  Chancellor  would  [*353 
not  approve  a  proposal  giving  him  any  further  Interest  than  in 

(i)sjaVT.<featte,lVes.andBeames,  tune  on  the  second  husband.  See  4  Vet. 
S97.  286. 

(«)  Ibid.  30ft.  (•)  See  Welle  ▼.  Price,  5  Vee.  396. 


(x)  Ibid.  303.  (•)  Bathurst  v.  Murray,  8  Ves.  74. 

(f )  See  Chastaing  ▼.  Parsonage,  5  (c)  Chaaaaing  r.  Parsonage,  5  Ves. 

Vee.  17.  15. 

(s)  In  one  case  on  a  secood  Mar-  (a*)  Priestly  ▼•  Lamb,  6  Vee-  421. 

rings,  the  Wife  was  enabled  to  set-  Schrieber  ▼.  Leteward,  ft  Dick.  599, 

tie  the  Interest  of  a  moiety  of  her  for  and  the  cases  cited;  sad  ft  P.  Wms* 

560. 
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case  of  his  surviving  his  Wife,  and  no  Children,  and  an  Appoint- 
ment in  his  favour  by  his  Wife  (e). 

It  has  been  determined,  that  a  General  Act  of  Pardon,  though 
with  an  exception  of  contempts,  extends  to  pardon  contempts  in 
marrying  Ipfant  Wards  of  a  Coart  of  Equity  (/). 

Agreements  before  Marriage,  and  in  consideration  of  the 
Marriage,  on  behalf  of  In&nts,  by  Parents  and  Guardians,  or 
by  the  Infant  alone  (g),  have,  as  to  Personal  Estate,  been  held 
binding  on  the  Infants  (A).  Indeed,  if  a  Parent  or  Cta&rdiaft 
cottld  not,  in  such  cases,  contract  on  behalf  of  a  Female  Infant, 
so  as  to  bind  the  property,  the  Husband,  as  it  is  a  personal 
thing,  would  be  absolutely  entitled  to  it  immediately  upon  the 
Marriage  (i).  And  though  in  cases  of  this  kind,  Parents  or 
Guardians  act  fraudulently  or  corruptly,  the  Marriage  Agreement 
is  not  therefore  to  be  set  aside,  or  the  Children  to  be  stript,  bat 
the  Father  or  Guardian  will  be  decreed  to  make  satisfaction,  as 
will,  also,  the  Husband,  if  a  Party  to  the  Fraud  (fc).  It  seems, 
*354]  however,  to  be*settled,  (after  much  contrariety  of  opinion,) 
that  a  Female  Infant  cannot  be  irrevocably  bound  by  Articles 
entered  into  during  Minority,  as  to  her  Real  Estate,  but  may  refuse 
to  be  bound,  and  abide  by  the  Interest  the  Law  casts  upon  her, 
which  nothing  but  her  own  act,  after  the  period  of  majority,  can 
fetter  or  affect  (/) ;  such  as  by  receiving  Interest  (m),  or  accept- 
ing a  Jointure  for  a  year  and  a  half  (n).  Even  a  partial  acces- 
sion at  twenty-one  to  a  Settlement  by  a  Female  Infant  would  be 
considered  as  an  Election  to  abide  by  the  whole  (o) ;  and  it  is 
to  be  observed,  that  if  a  Male  Infant  marries  an  adult  Female, 
who  by  settlement  covenants  that  her  Estate  shall  be  settled  to 
certain  uses,  he  is  bound  by  her  Covenant  (/>).  And  if  a  Female 
Infant  does  not  when  of  *  age  choose  to  accede  to  the  engage- 
ment on  her  Marriage,  the  conscience  of  her  Husband  is  bound 
not  to  aid  her  in  defeating  it ;  and  in  Equity,  as  he  would  not  be 

(e)  Millet  t.  Rowse,  V  Yes.  419,  and  (/)  Clough  ?•  Cfoogb,  5  Yes.  717.  S. 

vid.  What  hi  Mid  df  that  ease  in  Ball  ▼.  O.  before  Lord  Thttrtow,  4  Bro.  €.  C. 

Goutta,  1  Yes.  Si  Be*,  p.  898.  510,  mentioned,  3  Wooddeson's  Lect. 

(/)  Phipps  y.  Earl  of  Anglesea,  1  P.  453,  in  note ;  and  see  what  is  said  in 

Wins,  696.  Durnford  abd  Lane,  1  Bro.  C.  C  115 ; 

ig)  WUtkms  ▼.  Ghitty,  S  Yes.  544 ;  and  what  Lord  Etdon  says  in  Mstaet  t. 

see  on  this  subject  Sloeombe  against  Lord  Harewood,  18  Yes.  276,  coatra 

Glubb,  2  Bro.  C.  0.551.  Cannell  ▼.  Buckle,  3  P.   Wae.    143. 

(*)  3   Atk.    613.   2  P.  Wms.  608.  and  see  Lord  Hardwicke's  observations 

Anslie  v.  Medlycott,  9  Yes.  19;    and  on  that  case  in  Harrey  ▼.  Ashley,  3  Atk. 

see  Durnford  and  Lane,  1  Bro.  C.  C.  615. 

106 ;  but  see  what  is  said  of  that  case  (m)  Franklin  r.  Thoraburgb,  1  Yen. 

In  Carrutbers  r.  Carruthers,  4  Bro.  C.  132. 

C.  510.    Caonel  v.  Buckle,  2  P.  Wms.  (n)  Harrey  t.  Ashley,  3  Atk.  607, 

,244.    Lacy  ▼.  Moore  3  Bro.  P.  C.  514.  mentioned  2  Yes.  671 ;  and  see  Smith 

Price  r.  Beys,  Barn.  117.    Seamer  r.  r.  Low,  1  Atk.  490. 

Bingham,  S  Atk.  56.  (o)   Milner  v.  Lord  Harewood,  18 

(ft  3  Atk.  613.  Yes.  277. 

(*)    Harrey  and   Ashley,   3   Atk.  (p)  Sloeombe  v.  Glubb,  2  Bro.  C.  C. 

«11.  548. 


INFANTS,  354 

permitted  to  do  so,  her  act  during  coverture,  would  not  be  effect- 
ual (q) .  If,  for  instance,  the  property  of  the  Female  Infant  con- 
sisted of  an  Estate  for  Lives,  she  might,  when  of  age,  refuse  to 
do  any  act;  but  the  Husband  being  seised  jure  uxoris,  wpulcj 
have  a  right  to  say,  that  if  she  would  not  settle  according  *  [*855 
to  the  Agreement,  he  would  take  the  Rents;  and  as  she  could 
not  renew  without  his  consent,  he  would  not  give  his  consent; 
and  if  the  Estate  expired  during  the  coverture  she  could  not 
give  his  consent ;  and  if  the  Estate  expired  during  the  coverture 
she  could  uot  complain  (r). 

A  Female  Infant  may  be  barred  of  Dower  at  Law  by  a  Join- 
ture, not,  however,  in  consequence  of  any  agreement  of  hers, 
but  by  force  of  the  Statute,  27  Hen.  8,  c.  10.  s.  6;  and  though 
the  Act  recites  only  five  modes  of  limiting  an  Estate  in  Jointure, 
yet  these  are  only  mentioned  as  examples,  and  do  not  ex- 
clude any  other  Estate  consistent  with  the  intention  of  the 
Act  (*). 

So,  also,  in  like  manner,  an  Infant  may  be  barred  by  an  Equi- 
table Jointure,  provided  the  Jointure  be  competent  and  certain  (f), 
— as  certain  as  her  Dower;  but  if  not  certain,  if  only  to  take 
place  upon  a  remote  contingency,  it  will  not  bind  (u) ;  in  which 
it  differs  from  a  Settlement  by  an  adult  Female  previously  to  her 
Marriage,  as  to  whom,  though  the  provision  be  inadequate  or 
precarious,  it  will  be  a  good  equitable  Jointure  (ar). 

A  Settlement  to  bind  an  Infant  must  be  fair  and  *rea-  [*356 
sonable  (y);  but  inequality  between  the  Dower  and  the  Jointure 
will  not  always  invalidate  a  Settlement.  If,  for  instance,  a  Fe- 
male Infant  marries  a  Gentleman  of  great  Estate,  the  Dower  is 
one  third,  and  she  has  a  Jointure  made  to  her  of  one  tenth  of  the 
value;  yet  as  the  Law  intrusts  Parents  and  Guardians,  with  the 
judgment  for  the  Provision  of  Infants,  she  cannot  set  aside  the 
Settlement  (z). 

The  favour  shown  to  Infants  may  be  traced  in  a  variety  of 
cases,  aqd  particularly  in  the  Practice  of  the  Court,  as  wUl  be 
seen  hereafter. 

(?)  Milner  v.   Lord   Harewood,   18  189.    Clougb  v.  Clough,   5  Vcs.  710. 

Ves.  275, 0.  Lccky  v .  Knox,  1  Ball  &  Bea.  215*    The 

(r)   Milner  ?•  Lord  Harewood,   18  essentials  to  a  good  jointure  under  the 

Ves.  276.  stat.  27,  H.  8.  are  well  stated  and  illus- 

(i)    Duchess    of    Somerset's    case,  trated  by  cases  in  Cruise's  Digest,  1  vol. 

Dyer  67  a<  and  348  a.  4  Rep.  2  a.  218,  &c.  edit  2. 

(t)  See  Drury  v.  Drury,  or  Earl  of  (x)  Carruthers  v*  Carruthers,  4  Bro. 

Bocks  t.  Drury,  by  which  name  it  is  re-  C    C.   500.      Williams   v.   Chitty,    3 

ported  in  S  Bro.  P.  C.  492.     Wilmot,  Ves.    545.     Eslcourt   r.    Estcourt,    1 

177,  reversing  Lord  Northington's  de-  Cox,  20.      8impson  r.  Gutteridge,  1 

croe,  which  is  reported  2  vol.  Eden,  39.  Madd.  Rep.  613. 

The  opinions  in  the  House  of  Lords  (y)  Williams  against  Williams,  1  Bro. 

are  also  reported,  ibid.  p.  C.  C.  152. 

(«)  See  Carruthers  t.  Carruthers,  4  (z)  3  Atk.  612 ;  but  see  what  Is  said 

Bro.  C.  C.  500.    Smith  t.  Smith,  5  Yes.  1  Bro*  C.  C.  112. 
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The  Interest  of  an  Infant  will  not  be  affected  by  the  recital  of 
a  Deed  made  daring  Infancy  (a). 

If  a  Legacy  is  given  for  the  benefit  of  *n  Infant  in  one 
way,  and  it  cannot  be  so  applied,  it  may  be  applied  for  his  benefit 
in  another  way;  as  where  the  Legacy  was  given  to  pat  him  into 
Orders,  and  he  became  a  Lunatic,  it  was  applied  in  his  sop- 
port  (ft).  ^ 
It  appears  to  have  been  formerly  the  Practice  to  petition  the 
King  to  direct  his  Judges  to  take  a  Fine  or  Recovery  from  an 
Infant.     This  Petition  the  King  referred  to  his  Chancellor,  for 
his  Report  as  to  the  propriety  of  what  was  thus  petitioned  for; 
and  if  after  argument  before  him  he  reported  that  the  Petition 
was  reasonable,  the  King  granted  a  Privy  Seal  (c).    But  com* 
roon  Recoveries,  and  Fines  suffered  by  Privy  Seal,  are  now 
disused,  and  private  Acts  of  Parliament  are  bad  recourse  to  in* 
stead  vd). 

*357]  *By  the  7th  Ann.  c.  19,  Infant  Trustees  or  Mortgagees 
are  upon  Petition  (e)  (it  cannot  be  by  Motion)  (/),  enabled  to 
convey,  under  the  direction  of  the  Court  of  Chancery  or  Exche- 
quer, the  Estates  tbey  hold  in  Trust  or  Mortgage,  to  such  per- 
son or  persons  as  either  of  those  Courts  shall  direct  This  Act 
applies  to  Copyhold,  as  well  as  Freehold,  Lands  (g),  and,  the 
Act  being  general,  to  Lands  in  Ireland  (h),  and  in  the  East  (i) 
and  West  Indies  (k). 

Until  the  passing  of  this  Act,  if  the  Estate  descended,  or  came 
to  an  Infant,  the  Mortgagor  could  not  have  his  Estate  again  until 
such  Infant  attained  twenty-one ;  but  the  Act  extends  only  to 
plain  and  express  Trusts,  and  not  to  such  as  are  implied  or  con- 
etruetwe  only  (J) ;  nor  will  an  Infant,  in  general,  be  ordered  to 
convey;  without  suit,  if  he  has  any  duty  to  perform  as  such  Trus- 
tee beyond  the  mere  Conveyance  (m),  or  if  he  has  an  Interest,  or 
there  be  a  doubt  on  the  subject  (n).  But  though  the  Act  has 
been  held  not  to  extend  to  cases  where  there  are  Trusts  to  be 
performed  requiring  a  discretion  on  the  part  of  the  Infant,  in 
modern  Practice  the  Rule  is  said  (o)  to  be  relaxed ;  and  that  if 
qII  the  persons  beneficially  interested  under  the  Trusts  to  be 
performed  are  adult,  and  free  from  disabilities,  and  petition  the 
*358]  Court  for  *a  Conveyance  to  their  Nominee,  the  Court 

(a)    Milner  v.  Lord  Harewood,  16    and  the  Cases  there  mentioned. 

*•£%•-*         ~    ..    . «      v-  (*)  IbW-  840-  *  B«>.  C.  C.  385,  2 

(6)  Barton  t.  Cooke,  5  Ves.  463.  Dick.  669. 

(e)  Vid.  Sir  Humphry  Mackworth's        (J)  Goodwin  t.  Lister,  3  P.  Wm«. 
case,  1  Vera.  461,  and  Mr.  Kaithby'a    387. 

n°%  r?  *.  .u       t       »  e      >  «*         ~  (w>  Attorney-General  r.  Pom/ret,  2 
(sJ)  Hesketh  r*  Lee,  2  Saund.  96,  a.    Cox,  221. 

J'<r\^I?!yn  *'  Fostcr'  8  Ve*'  96'  (n>    Hawkins    v.    Obeen,    2    Ve*. 

iil  JV*tkin8  ??  c°PyhoW".  63-  Bea.  1W.    Ex  parte  Sergieoo,  4  Ve*. 

(ft)  E?elyn  t.  Foster,  8  Ves.  96.  147.  *       ,      »■* 

(i)  Ex  parte  Anderson,  5  Ves.  242,        (0)  1  prefton  on  Abstracts,  320. 
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will  treat  the  Infant  as  a  Mortgagee  or  Trustee  within  the  Act. 
The  Infant,  also,  being  not  only  Heir,  but  entitled  as  one  of  the 
next  kin  (o),  or  as  Co-executor  and  Co-residaary  Legatee  (p), 
to  a  share  of  the  Mortgage  Money,  has  been  held  not  to  be  such 
an  Interest  as  prevents  the  application  of  the  Statute. 

If  on  a  reference  to  the  Master  under  this  Statute,  die  Master 
reports  that  the  Infant  is  not  a  Trustee,  &c.  within  the  Statute, 
no  exception  can  be  taken  to  his  Rt  port,  but  the  party  disapproving 
of  the  same  must,  by  Petition,  make  his  objections  to  the  Re- 
port (q). 

Where  the  Vendor  of  an  Estate  died  before  the  Contract  en- 
tered into  by  him  for  the  Sale  was  completed,  his  Heir  at  Law, 
an  Infant,  was  declared  to  be  a  Trustee  within  the  Statute,  and 
was  directed  to  convey  (r ) .  ( 1 )  So  also  an  Infant,  the  surviving 
Life  in  a  Bishop's  Lease,  not  beneficially  interested,  has  been 
held  tabe  an  Infant  Trustee  within  the  Statute  (#). 

In  one  case,  Lord  Hardwick*  admitted  an  Infant  Trustee  might 
levy  a  Fine  under  this  Statute,  but  was  doubtful  whether  he  could 
suffer  a  Recovery  without  a  Privy  Seal  (t)  ;  but  in  a  subsequent 
.case  be  held  that  *an  infant  to  whom  a  Trust  Estate  is  1*359 
devised  in  Tail  may  be  ordered  to  convey  by  recovery,  pursuant 
to  the  Statute  (it) ;  and  the  Court  of  Common  Pleas  in  such  Cases 
dispenses  with  the  usual  Affidavit  as  to  Infancy  (*). 

An  Infant  must  convey  though  he  is  a  Trustee  for  a  Charity  (y). 

No  Order  .will  be  made  on  an  Infant  to  convey,  where  the 
Trust  does  not  appear  in  writing,  but  in  such  case  the  Cestui  que 
Trust  must  file  a  Bill  (a). 

An  Infant  Trustee  is  never  ordered  under  this  act  to  convey 
to  another  Trustee  upon  Trusts  to  be  executed.  That  can  only 
be  effected  by  a  Bill,  praying  to  have  a  new  Trustee  appointed, 
*nd  a  Conveyance  (6). 

Upon  a  petition  for  an  Infant  Trustee  to  convey,  under  the 
Statute,  the  Order,  it  seems,  should  be  upon  the  Infant  to  convey, 

(•)  Ex  parte  Carter,  2  Dick.  609.  (u)  Ez  parte  Johns  on,  3  Atk.  556  ; 

(p)  __  Ta  Handcock,  17  Vea.  3S3.  and  see   ex  parte  Smith,  Ambl.  624. 

approved  in  Tuffin  ex  parte,  3  Ves.  &  Lombe  v.  Lombe,  Barnes*  217. 

,Bea.  150;  and  see  ex  parte  Bellamy,  9  (x)  1  Preston  on  Abstracts,  336. 

Cox,  429.  (y)  Attorney- General  ?.  Pomfret,  2 

(q)  Ex  parte  Barton,  1  Dick.  395*  Cox,  921. 

(r)  Smith  v.  Hibbard,  9  Diek.  730.  (a)  Ex  parte  Vernon,  9   P.  Wmi. 

<•)    Ex   parte    Hodgson,   9   Dick.  549. 

737.  (©)  Ex  parte  Anderson,  5  Ves.  243  ; 

(I)    Ex  parte  Bowes,  3  Atk.   164.  and   see   Bigg  and    tykes,  1    Dick. 

That  a  fine  may  be  levied  see  ex  parte  400. 
Main,  3  Atk.  479. 

(J)  Id  a  similar  case,  the  court  refused  to  compel  the  infant  to  enter  into  per- 
sonal covenants,  but  only  to  release  and  convey  to  the  purchaser  all  the  title  and 
jntereat  of  which  the  ancestor  died  seised :  But  the  purchase  money  was  ordered 
to  be  retained,  subject  to  the  further  order  of  the  court,  to  provide  an  indemnity 
to  the  purchaser,  in  case  there  should  be  a  failure  of  title*  Ellison's  case,  5  Johns. 
LCh.  Rep:  961. 
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the  other  party  undertaking  to  pay  w*  /coats  aa  shall  appear  to 
be  reasonably  incurred;  the  flame  to  he  laud  by  the  Master  (c). 

Where  an  Intent  conveys  aa  a  Trustee  within  the  Statute,  not 
being  so>  be  will  not  be  bound  by  his  Conveyance  under  such  an 
Order ;  yet,  if  it  is  a  caae  in  which  he  would  be  bound  to  con- 
vey, when  of  age,  his  Conveyance  being  voidable  only  during 
bis  infancy,  and  until  avoided,  passing  the  legal  Esfatr,  and  no 
*$60]  one  having  a  right  to  elect  for  him,  whether  it  should  *be 
void  or  not,  be  would,  when  he  became  adult,  be  placed  in  such 
a  situation,  that  if  he  sought  at  Law  to  avoid  his  deed,  a  Court 
of  Equity  would  prevent  bim  (t). 

By  the  Statute  29  Geo.  2,  c.  31,  Infanta,  although  they  are  the 
beneficial  Owners  of  Leases,  are  enabled  to  surrender  them  for 
the  purpose  of  renewal. 


CHAPTER  V. 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS. 

The  Jurisdiction  of  the  Chancellor  to  enforce  the  specific 
Performance  of  Agreements  forms  one  of  the  great  heads  of  his 
Jurisdiction  in  Equity  ;  and  in  the  opinion  of  Lord  Hardtoieke, 
"the  most  useful  one  (/)."  By  the  Common  Law,  every  Cove- 
nant and  Agreement,  where  there  was  no  proper  Conveyance  to 
transfer  the  Right  of  the  thing  itself,  was  personal,  and  being  so, 
the  party,  if  it  were  unperformed,  could  only  recover  damages. 
If,  therefore,  a  man  covenanted  to  settle  his  Lands  upon  Mar- 
riage, or  to  convey  them  for  a  valuable  consideration,  the  Cove- 
nantee or  Vendee  could  only  recover  damages  at  Law  for  the 
breach  of  such  Covenant  or  Agreement ,  but  had  no  remedy  there 
for  the  settlement  of  the  thing  itself.  This  was  thought  much 
less  than  complete  Justice,  because  the  party  who  had  entered 
into  the  Covenant  or  Agreement  was  in  conscience  bound,  not 
*361]  Only  to  make  compensation  for  the  breach,  where  *he 
could  not  perform  it,  but  also  actually  to  perform  it,  where  it  was 
in  his  power,  and  on  this  ground  a  Court  of  Equity  interposed  (g) . 

A.  agreed  to  execute  a  Lease  o(  Premises  to  B.,  B.  was  let 
into  Possession,  and  accepted  a  Bill  for  the  money  to  be  paid  in 
pursuance  of  the  Agreement.  It  was  held,  that  it  was  no  de- 
fence to  an  Action  on  the  Bill  by  A.  against  B.  that  the  former 

(c)  Ex  parte  Cant,  10  Ves.  554.  champs,  13  Yes.  298.  Redesd.  Tr.  PL 

(«) ▼.  Hancock,    17  p.  1 08,  1st  tol.  Sch.  &  Leflr.  ISO.  JLex. 

Ves.  384.  Pretoria,   MS.  Wiseman  ▼.  Roper,  1 

(/)  Penn  ▼.  Cord  Baltimore,  1  Yes.  Chan.  -Rep.  84-  160.  1  Ves.  406 ;  and 

446.  see  Ibid-  p*  84. 

(g)  See  on  this  subject  Alley  t.  Es- 
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refined  to  execute  the  Lease ;  his  refeedy  being  on  the  Agree- 
ment (h). 

The  earUest  trace  of  the  Equitable  Jurisdiction  of  the  Court 
of  Chancery  in  decreeing  rfgteemevds,  is  supposed  to  be  in  a  Case 
stated  in  the  Tear  Book  of  8  Ed.  4.  4  b,  where  it  is  said  by  /w* 
tiee  Qetmetjy  "that  if  1  promise  to  build  you  a  haute,  and  do  not 
perform  my  promise,  yon  have  your  eubp  m  (t)  And  Frneus, 
Chief  Justice,  in  the  41  Hen.  7,  speaking  upon  the  different  re- 
medies given  in  the  Courts,  on  the  non-performance  of  coti* 
tracts,  observes,  "  that  if  a  man  bargain  with  another  that  he 
shall  have  his  land  for  101.  ami  that  he  will  make  him  an  estate 
therein  by  such  a  day,  and  he  do  not  make  the  estate,  an  orttsft 
upon  the  case  lies ;  but  it  is  to  be  observed  in  tha{,  he  shall  only 
recover  damages ;  but  by  subpetna  the  Chancellor  feoy  compel  htm 
to  execute  the  estate,  or  imprison  Awn." 

At  whatever  time  the  Jurisdiction  began*  it  is  now  very  clear, 
that  if  a  contract  has  been  entered  into  by  *  competent  Par*  [*3€t 
ties,  and  is,  in  the  nature  and  circumstances  of  it.  Unobjectionable^ 
it  is  as  much  of  course  in  a  Court  of  Equity  to  decree  a  specific 
performance  as  it  is  to  give  damages  at  Law  (Jb).  The  Court,  it 
is  said,  has  a  discretion  in  such  cases  (i),  and  so  it  has ;  but  it  is 
not  an  arbitrary  and  capricious,  but  a  regulated  and  judicial,  dis- 
cretion (m)  ;  (I)  and  governed  by  established  rides  of  Equity  (n). 

It  has  oeen  said  (o),  and  generally  speaking,  correctly  (p), 
that  in  cases  of  Agreements,  before  Lord  Somen's  time,  the 
Party  was  sent  to  Law,  and  if  he  recovered  any  thing  by  way  of 
damages,  the  Court  of  Chancery  enteitained  the  Suit ;  but  there 
must  have  been  exceptions  to  this  Rule,  for  there  are  cases 
where  the  Party  may  be  relieved  in  Equity,  though  no  action  is 
sustainable  at  Law  {q).  If,  for  instance,  an  Agreement  be  made 
for  the  Sale  of  an  Estate,  and  the  vendor  dies  before  the  period 
when  the  Estate  is  to  be  conveyed,  the  Heir  is  bound  to  convey 
though  no  Action  lies.  So,  upon  an  Agreement  to  assign  a  those 
m  action  Equity  will  relieve,  though  no  damages  at  Law  would  be 
given  for  the  breach  of  the  agreement.  It  will  relieve  also  when  the 
Action  at  Law  has  been  lost  by  the  default  of  the  party  seeking 
a  specific  performance,  if  it  be  notwithstanding  *conscien-(*363 

(*)  ttoggridge  r.  Jones,    14  East,  (n)    Goring  ▼•   Nash,   3  Atk.   186. 

480.  Revell  ▼.  Hussey,  2  Ball  &  Bea.  288. 

(i)  Bed  qtut.  if  such  an  agreement  (o)   Dodsley   v.    Kinnersley,    AmbL 

would  now  be  enforced  in  Equity,  see  406  $  and  see  Harnett  v.  Fielding,  S  Sch. 

poet.  &  Lef  r.  549.  553.    Select  Cases  in  Chan. 

(k)  Ball  t.  Warren,  9  Ves.  608.  67  69. 

(I)  See  1  Ves.  379,  and  1  Yes.  &  Bea.  (p)  Marqoi*  of  Norn  andj  t .  Duke 

587.  of  Devonshire,  3  Freem.  816.    1  Tern. 

(m)    White  t.  Damon,  7  Ves.  35;  159. 

and  nee   Buckle  ▼.  Mitchell,  18  Ves,  (a)  See  8  Freem.  846.   tVflEams  r. 

111.  Steward,  3  Merit.  486. 


(1)  Vide  St.  John  r.  Benedict,  6  Johns.  Ch.  Rep.  lit.    Seymour  r-  iMfane*  6 
Johns*  Cn.  Rep.  333* 
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tions  that  the  Agreement  should  be  performed,  as  in  cases  where 
the  terms  of  theAgreenient  have  not  been  strictly  performed  onthe 
part  of  the  person  seeking  the  specific  performance.  To  sustain  an 
Action  at  Law,  performance  must  be  averred  according  to  the 
very  terms  of  the  Contract  (r).  There  are  other  cases  of  the 
kind  which  might  be  mentioned  (s) ;  the  proposition,  therefore, 
of  Lord  Raymond  (t),  that  a  specific  performance  shall  never  be 
compelled  for  the  not  doing  of  which  the  Law  would  not  give 
damages,  seems  too  broadly  laid  down. 

The  effect  of  a  mere  Contract  for  the  Purchase  of  Land  is  in 
many  respects  very  different  at  Law,  from  what  it  is  in  Equity. 
At  Law,  the  Estate  remains  in  the  Vendor,  and  the  Money  in 
the  Vendee  (u).     It  is  not  so  in  Eouity ;  there,  m  general,  it  is  a 
Rule,  that  what  is  contracted  to  be  done  for  a  valuable  consider* 
ation  is  considered  as  done  (s),  and  nearly  all  the  consequences 
follow  as  if  a  Conveyance  had  been  made  at  the  time  to  the 
Vendee  (y).    The  Vendor  of  the  Estate,  whether  it  be  Freehold 
or  Copyhold  (*),  is  from  the  time  of  his  Contract  considered 
Only  as  a  Trustee  for  the  Purchaser,  and  the  Vendee  is,  as  to  the 
*S64]  Purchase  Money,  considered  as  a  Trustee  for  die  *  Ven- 
dor (a).  The  Estate,  provided  agood  Title  can  be  made  (6),  iscon- 
sidered  as  the  real  Property  of  the  Vendee ;  and  vendible,  charge- 
able, and  devUeabU  (e),  by  him,  even  under  general  and  sweeping 
words  in  a  Will  (d)  ;  and  it  would  descend  to  bis  Heir,  and  may 
be  assests  (e).    Nor  is  a  Devise  revoked  by  subsequently  taking' 
the  Legal  Estate,  unless  the  nature  of  the  Conveyance  be  such 
as  shows  an  object  beyond  the  mere  completion  of  the  contract, 
by  taking  the  legal  Estate  (/). 

A  binding  and  valid  Contract  for  the  Sale  of  Lands  which 

» • 

(r)  See  Davis  t.  Hone,  2  Sch-  feLeir.  whether  a  Copyhold  contracted  to  be 

346.    Lennon  ».  Napper,  Ibid.  684,  in  sold  could  be  domed  before  it  is  con- 

Apneodix.  *eyed  or  surrendered  to  a  Purchaser. 

(f)  See  Wiseman  ▼•   Roper,   1  Ch.  8ee  Ardesoif  t.  Bonnet,  S  Dick.  413 : 

Rep.  158.  Cory,  84.    Attorney-General  bat  it  Menu  it  may  :  eee  Sogd.  Vend* 

v.  Dey,  1  Yes.  999.    Whitmiil  ?•  For-  and  Porch.  157.    , 

roll,  ibid.  S58.  (ft)  See  Polexfon  ▼.  Moore,  3  Atk. 

(t)   Dr.  Bettetworth  nod  Dean  and  973;    and  see  Bronte  and  Monk,  10 

Chapter  of  St.  Paurs,  8olect  Cos.  in  Yes.  597.    Bucknaeter  v.  Harrop,  11 

Chan.  68.  Yes.  607:  and  13  Vea.  341.    Can  t. 

(u)  Seton  ▼.  Slade,  7  Yes.  374 ;  and  Care,  S  Eden,  143; 

•ee  the  Reasons  in  CaTe  and  Hotfdrd,  7  (c)  Seton  and  Smde,  7  Yes.  974 ;  aa* 

Pro.  P.  C.  60S.  mo  Derie  ▼.  Beardsham,  1  Chan.  Co*. 

(x)  See  Frederick  ?.  Frederick,  1  P-  39.    Davit's  Case,  3  Salk.  85.    Browne 

Wins.  713.  LecbmereandEarlofCar-  r.  Monk,  10  Yes.  611,  614.    Rose*, 

lisle,  3  P.  Wins.  915.    Bash  v.  Datway,  Cunningham,  11  Yes.  544,  6.  1  Chi. 

3  Atk.  533.  Cas.  93. 

(f)  Attorney-General  and  Day,  1  Yes.  (d)  Potter  t.  Potter,    1    Yes.  437. 

999 ;  and  see  3  Atk.  687.  Gibson   ?.  Lord   Moontford,    1    Yes. 

(s)  Hinton  ▼.  Hinton,  9  Yes.  633.  S.  494. 

C.  Ambl.  977.  («)  Paine  v.  Meller,  6  Yes.  359. 

(a)  Green  t.   Smith,  1  Atk-   573.  (/)  Rawlins  t.  Bums*,  9  Vet.  k 

Fotarien  t.  Moore,  3  Atk.  973.    Some  Boa.  388* 
doubt  appeals  to  hare  been  entertained 
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the  Vendor  had  previously  devised  by  his  Will,  is,  in  Equity,  as 
much  a  Revocation  as  a  Conveyance  would  be  at  Law  (g) ;  and 
it  may  be  doubted  whether  an  abandonment  of  the  Contract  for 
Sale  would  set  up  the  Will  again  without  a  Re-publication  (&). 
Judgments  obtained  against  the  Vendor  subsequent  to  the  date 
of  the  Contract,  and  before  the  Conveyance,  will  not  affect  the 
Estate,  if  the  purchase-money  be  paid,  and  the  consideration  is 
adequate  (») ;  but  all  Judgments  obtained  against  the  Vendor 
subsequent  to  the  *date  of  the  Contract,  and  prior  to  the  [*865 
completion  of  the  Purchase,  are,  in  Practice,  considered  as 
liens,  of  which  it  is  incumbent  on  the  Vendor  to  procure  a  dis- 
charge toy  release  or  satisfaction  for  the  security  of  the  Pur- 
chaser, so  far  as  any  part  of  the  purchase-money  may  remain 
unpaid  after  the  Judgment,  and  notice  thereof  (&). 

Money,  articled  or  directed  to  be  laid  out  in  Land,  is  consi- 
dered as  Land,  and  has  all  the  incidents  of  a  Real  Estate  (/).  (1) 
It  is  no  longer  considered  as  personal  Assets  (m).  A  Husband 
may  be  Tenant  by  the  Curtesy  of  it  (»),  though  (a  singular  de- 
cision, constantly  adhered  to,  but  never  approved)  (o)  a  Wife 
cannot  claim  Dower  out  of  it  (p).  It  passes  as  Land  by  Will  (9), 
though  after  the  Will  a  Conveyance  of  the  Estate  be  made  to 
the  Purchaser  (r)  ;  and  will  not  go  as  Money  under  a  general 
Bequest  to  a  Legatee  («).  If  the  Testator  has  described  the 
Money,  as  *so  much  Money  agreed  to  be  laid  out  in  Land,  [*366 
it  may  pass  under  the  Will  as  Personal  Estate,  and  by  a  Will 
not  attested  by  three  Witnesses  ;  but  without  such  a  particular 
interposition  of  the  Testator,  manifesting  his  intention,  it  re- 
mains, it  seems*  as  Land,  and  belongs  to  the  Devisee  or  Repre- 

Of)  Bennett  t.  Earl  of  Tankerville,  The  reason  why  there  may  be  a  Te- 

19  Vet-  178.  nantcy  by  the  Curtesy,  though  no  right 

(A)  Ibid- 179.  to  Dower,  is  explained  in  D'Arcy  r. 

(t)  Ffoeh  t.  Earl  of  Winchelsea,  1  Blake,  2  Sen.  &  Left.  388,  389.    The 

P.  Was.  277.  Rule  of  Courts  of  Equity,  so  far  as  it 

(i)  Preston,  on   Abstracts,  3d  toI.  excludes  a  Widow  from  Dower  of  an 

339.  Equitable  Estate   against  en  Heir  or* 

(I)  See  what  Sir  Thomas  Sewell  says  Volunteer,  goes,  perhaps,  beyond  the 

in  Fletcher  t.  Ashbnrner,  1  Bro.  C.  C.  reason  of  the  Role,  but  the  decisions 

487.  are  so  old,  so  strong,  and  so  numerous, 

(*t)  Bart  of  Pembroke  v.  Bowden,  as  to  be  unalterable  by  the  Courts.  [See 

3  Ch~  Rep.   115.  S.  C,  2  Vera.  52.  Ibid.  p.  391. J 

Leehmere  r.    Earl  of  Carlisle,  3  P.        {q)  Green  r.  Smith,  1  Atk.  573.  Lin- 

Wms.  217.  gen  v.  Sowray,  Eq.  Cas.  Abr.  175,  cbn- 

(*)  Sweetappie  r.  Bindon,  2  Vent,  finned  3  P.  Wms.  221.      Broom  ▼. 

536.    Otway  v.  Hudson,  2  Vera.  583.  Monk,  10  Ves.  611.    Rose  t.  Conyng- 

Chaplin  t.  Chaplin,  3  P.  Wms.  232.  ham,  11  Ves.  664,  5. 
Allen  v.  Alien,  Mob.  123.  (r)  Broom  t.  Monk,  10  Ves.  697. 

'    (o)  See  3  P.  Wms.  234.  (t)  Leehmere  ▼.  Earl  of  Carlisle,  3 

(p)  Crabtree  t.  Bramble,  3  Atk;  687.  P.  Wms  221,  in  note. 


<1)  So,  likewise,  it  has  been  held,  that  where  land  has  been  directed,  in  wills 
and  other  instruments,  to  be  sold  and  converted  into  money,  it  shall  be  considered 
as  money  or  personal  estate*    Craig  ▼.  LttKs,  3  Wheat.  563. 

Vol.  I S3 
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tentative  of  the  Real,  not  of  the  Personal  Estate  (t).  If  a  Tes- 
tator has  blended  his  real  with  his  personal  fund,  and  has  made 
a  residuary  Legatee,  he  will  take  all  that  is  not  disposed  of  (*)- 

A.  made  a  Lease  to  B.  for  seven  years,  and  on  the  Lease  was 
endorsed  an  Agreement,  that  if  B.  shall,  within  a  limited  time, 
be  minded  to  purchase  the  Inheritance  of  the  Premises  for 
3,000/.  A.  would  convey  them  to  him  for  that  snm.  B.  as* 
signed  to  C.  the  Lease,  and  the  benefit  of  this  Agreement ;  «tf. 
dies;  and  by  Will  gives  all  his  Real  Estate  (generally)  to  JD» 
and  all  his  Personal  Estate  to  E.  and  D.  equally.  Within  the 
limited  time,  but  after  the  death  of  «£.,  C.  claims  the  bent- fit  of 
the  Agreement  from  D.  who  accordingly  conveys  the  premises 
to  C.  for  3.000/.  This  sum  of  3,000/.,  when  paid,  was  held  to 
be  part  of  the  Personal  Estate  of  «£. ;  and  E.  entitled  to  one 
Moiety  of  it,  as  such  (#). 

It  has,  however,  been  held,  that  though  Money,  in  many  cases, 
is  considered  as  Land,  when  bound  by  Articles  in  order  to  a  pur* 
*367]  chase,  yet,  that  whilst  it  ^remains  still  Money,  and  no 
purchase  is  made,  the  same  is  to  be  deemed  as  Part  of  the  Per- 
sonal Estate  of  such  person  who  might  have  aliened  the  Land 
in  case  a  purchase  had  been  made  (y) ;  or  in  other  words,  if  a 
sum  of  Money  is  in  the  hands  of  one  without  any  other  use  than 
for  himself,  it  will  be  Money,  and  the  Heir  cannot  claim  (z). 
But  it  is  said  that  the  Party  must  do  something  to  determine  his 
Election  (a),  something  to  show  an  intent  to  have  it  in  Money, 
and  so  destroy  "  the  transubstantiated  real  quality,"  as  Lord 
Hardwicke  phrases  it  (b).  If  the  Fund  be  outstanding  in  Trus- 
tees, and  it  is  necessary  to  come  into  a  Court  of  Equity  to  ob- 
tain it,  the  Money,  when  obtained,  would  be  personal  pro- 
perty. And  so  it  would  also  if  the  Trustees  paid  it  without  suit. 
This  is  supposing  the  Estate,  when  purchased,  would  be  a  Fee 
Simple,  for  it  would  be  otherwise  in  case  of  its  being  an  Estate 
Tail  (c). 

If  upon  an  Agreement  for  the  purchase  of  an  Estate,  any  ca- 
sualty happen  after  the  time  appointed  for  the  payment  of  the 
purchase-money  (d),  or  as  some  Cases  say  between  the  Articles 

(0  Vid.  note  C  to  3  P.  Wins.  322,  Bed  well,  14  Ves.  591. 
and  the  cases  there  mentioned,  particu-  (y)  Chichester  v.  Bickerstaff,  2  Vera, 
larly  Edwards  ▼.  Countess  of  Warwick,  296  ;  and  sec  Pulteney  against  Darling* 
9  P.  Wms.  171 ;  and  see  Wheldale  v.  ton,  1  Bro   C.  C.  236  ;    but  see  Chaplin 
Partridge,    8    Ves.    235,    over-ruling  v.  Homer,  I  P.  Wms.  483.  &  1  P.  Wms. 
Walker  t.  Denne,  2  Ves.  jun.  170,  172.  532. 
Hungerford  ?.  Knight,  Trin.  9  &  10  (z)  l  Bro.  C.  C  238. 
Geo,.  2.  1736,  MS.     Shedding  ▼.  Good-  (a)    Edwards   v.   Countess  of  War- 
rick, 8  Ves.  497.    Hooper  t.  Goodwin,  wick,  2  P.  Wms.  175. 
18  Ves.  166.  (6)    Trefford  t.  Bockman,  3   Atk. 

(u)  Hutcheson  t.  Hammond,  3  Bro.  446. 

C  C.  148.  (c)  l  Bro.  C.  C.  236. 

(x)  Lawes  t.  Bennett,  1  Cox,  167,  (d)  2  Atk.  400.    Stint  v.  Bailey,  2P. 

followed  bj  Lord  Etdon,  in  Townley  ▼.  Wms.  220. 
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for  the  Purchase  and  a  Conveyance  (e),  the  Purchaser  bears 
the  loss  (J)  ;  and  on  the  other  hand  he  will  be  entitled  to  any 
benefit  which  may  accrue. 

*The  same  principles  apply  also  as  between  the  Repre-  [*368 
sentatives  of  the  Vendor  and  Vendee ;  the  death  of  either  of 
the  Parties  to  the  Contract  not  affecting  it  (g) .  The  Heir  of  the 
Vendee,  (even*  collateral  Heir)  (A),  is  entitled  to  insist  on  the 
completion  of  a  Contract  to  purchase  Land  out  of  the  personal 
Estate  of  tys  Ancestor  (i),  and  this,  though  the  Ancestor  would 
have  had  an  Estate-Tail  which  he  might  have  barred  (fc) ;  but 
if  the  terms  of  the  Contract  do  not  appear,  or  there  is  not  a  good 
Title,  he  can  neither  claim  the  Estate  or  the  Money  (/).  If, 
however,  a  Testator  contracts  for  an  Estate,  but  dies  before  the . 
purchase  is  completed,  and  after  his  death  the  Contract  is  dis- 
solved, not  on  account,  of  any  imperfection  in  the  Contract,  or 
because  a  good  Title  cannot  be  made,  but  because  the  pur- 
chase-money cannot  be  paid  so  soon  as  is  necessary,  the  pur- 
chase-money will  not  sink  into  the  Personal  Estate,  but  mupt  be 
laid  out  in  other  Lands,  to  the  same  uses  as  the  Testator  had 
devised  the  Lands  contracted  for  (m).  *ln  like  manner,  [*369 
where  there  is  an  effectual  agreement  for  the  Sale  of  an  Estate, 
by  one  then  entitled  (n),  the  Heir  of  the  Vendor  is  bound  to  per- 
form it ;  and  the  personal  Representative  may  enforce  it  against 
the  Vendee  ;  and  such  personal  Representative  is  entitled  to  the 
purchase  money  (o);  but  where  the  Court  holds  the  Contract 
cannot,  or  ought  not,  to  be  performed,  there  the  real  Estate 
belongs  to  the  Heir  of  the  Person  contracting  to  sell  (p).  If 
the  Land  agreed  to  be  sold  be  Borough  English  Land,  the  younger 
Son,  after  the  death  of  the  Father,  will  be  bound  to  carry  the 


(e)    White  and  Nutt,    1    P.   VVms.  Parsons  and  Freeman,    Ambler,    116, 

61;    and    tee    Pool    v.    Sbrrgold,    ?  Broom  t.  Monk,  10  Ves.  611,  614.     In 

Bro.  C  C.   118.    Paine  v.  Meller,  6  the  above  caae  of  Buckmaster  v.  Har- 

Ves.  349.  rop,  it  was  held  an  Executor  i»  not 

I/).  6  Ves.  349.  bound  to  take  advantage  of  the  statute 

(g )  1  Toth.  4,  5.    Legard  v.  Hodges,  of  Frauds. 

2  Vex.   478.     Gill   and  Vermedun,  2  (k)  Vid.  1.  P.  Wms.  719. 

Freen.   199.    Seton  v.  Slade,  7  Ves.  (/)    Green    v.   Smith,    1    Atk.    573. 

274.     Winged  v.  Lifebtiry,  2  Eq.  Abr.  Rose  v.  Cunyngham,  11  Ves.  554,  555. 

32 ;  and  see  Jackson  against  Lever,  3  Laoon  ▼.  Mertins,  3  Atk.  1.     Buckmas- 

Bro.  C.  C.  60S,  a  very  hard  case  ;  see  ter  v.  Harrop,  1 1  Ves.  608.  S.  C.  on  ap- 

nlso  Lacon  v.  Mertins,  3  Atk.  1,  and  peal,  13  Ves.  471,2. 

Potter  v.  Potter,  1  Vex.  437.                 *  (m)  Whittaker  v.  Whittaker,  4  Bro. 

(A)  Lingen  v.  Sowray,  1  P.  Wms.  C.  C.   31  ;    and  see   what   Is  said  of 

172.    S.  0.  in   Glib.  91,  and  in   10  that  case  in  Broome  v.  Monk,  10  Ves. 

Mod.  39.    Countess  of  Warwick  and  614. 

Edwards,  2  P.  Wms.  271.  approved,  (n)  1  Anstr.  14. 

For.  90.    Kettleby  v.  Atwood,  1  Vera.  (o)    Baden   v.   Coantess    of   Pern- 

399,471.    Vernon  v.  Vernon,  2  P.  Wms.  broke,  2  Vera.  215.      Lacon  v.  Mer- 

223.  tins,  3  Atk.  1.    Holt  v.  Holt,  2  Vera, 

(O    Seton  t.    Slade,    7   Ves.    274.  322. 

Boeknaster  t.  Harrop,  7  Ves.  341,  and  (p)  Attorney-General  t*  Bay,  1  Vex. 

S.  C  13  Ves.  472,  and  in  MS  ;  and  see,  220. 
Laagford  and  Pitt,  2  P.  Wms-  629. 
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Agreement  into  Effect  (q)  ;  and  in  all  cases  of  this  description 
the  Creditors  of  the  Bargainor  may  compel  the  Heir  to  con- 
vey the  Land  (r).  Such  is  the  converting  effect  of  a  mere 
Agreement,  that  a  Covenant  by  a  Joint-tenant  to  sell,  severs  the 
Joint-tenancy  in  Equity,  though  not  at  Law  (*).  And  where  a 
Surrender  by  a  Copyholder  would  bar  the  Widow's  Free  Bench, 
a  Contract  to  sell  or  Surrender  has  the  same  effect  (t). 

If  a  Tenant  for  Life,  having  a  power  to  grant,  covenants  to 
make  such  a  grant,  this  will  in  Equity,  bind  the  Remainder- 
man, it  being  in  the  nature  of  an  execution  of  a  Power.  So,  if 
*370]  a  Tenant  for  Life  agrees  *to  make  a  Lease  pursuant  to 
bis  Power,  the  Remainder-man  is  bound  (u).  And  in  like  man- 
ner Contracts  for  Jointures  will  bind  the  Remainder-man,  though 
made  only  in  pursuance  of  a  Power  to  make  Jointures.  Con- 
tracts for  a  valuable  consideration  to  execute  a  Power,  or  to 
make  a  charge  of  any  description  under  a  Power,  are  also  bind- 
ing on  the  Remainder-man  (x). 

Upon  the  same  principle  that  what  is  agreed  to  be  done  is 
considered  as  done,  it  has  been  holden,  that  the  Personal  Es- 
tate of  a  Man,  who  in  consideration  of  Marriage  with  an  Or- 
phan of  a  Citizen  of  London,  covenanted  to  take  up  his  Free- 
dom of  the  City,  should  be  divided  according  to  the  Custom,  in 
the  same  manner  as  if  the  Freedom  had  been  taken  up  in  per- 
formance of  his  Covenant  (y) . 

It  has  been  said,  that  in  general,  it  is  a  Rule  that  what  is  con- 
tracted to  be  done  for  a  valuable  consideration  is  considered  as 
done  (2),  and  it  seems  proper  so  to  qualify  the  Rule  ;  for  though 
it  operates  in  the  various  instances  that  have  been  mentioned, 
it  is  not  without  its  exceptions.  A  Covenant,  for  instance,  to 
levy  a  Fine  (a),  or  to  suffer  a  Recovery  (6),  has  not  the  same 
*3?1]  effect  as  a  Fine  or  *  Recovery  actually  levied  or  suffered, 
the  Issue  in  Tail  not  being  bound  (cS ;  but  if  the  Covenant  relates 
to  an  Entail  in  Equity,  the  Court  will  compel  the  Heir  to  comply 

(a)  Hiaton  t.  Hinton,  3  Tea.  633.  (?)  Ante. 

(r)  Beat  and  Stamford,  1  Salk.  154.  (*)  See  Frederick  t.  Frederick,  1  P. 

(•)  Sic  diet.   Browne  v.  Raindle,  3  W.  720 ;  see  also  Prec  C.  H.  979  and 

Vet.  857 ;   and  see  Partriche  v.  Pow*  425,  and  S  P.  W01.  626,  658,  2  Vera, 

let,  2  Atk.  54.  contra  diet.  2  Vera.  45.  306 ;    and  see  Lord  Coventry's  Case, 

63.                       *  best  reported  at  the  end  of  Francis's 

(0  Hinton  t.  Hinton,  Ambl.  277.  S.  Maxims  in  Equity. 

C.  2  Ves.  633,  overruling  Musgra?e  v.  (6)  See  Collins  and  Plummer,  1  P. 

Dasbwood,  2  Vern.  63,  a  case  relied  Wms.  104,  and  Lord  Coventry's  Can* 

on   by  Mr.    Wooddeson ;    see   Lect.  at   the  end   of  Francis's   Maxims  in 

3d  vol.  p.  470 ;  and  see  8  Yes.  256.  and  Equity.    Attorney-General  and  Day,  1 

3  Ves.  257.  Ves.  223,  Cotter  and  Layer,  2  P.  Wms. 

(u)  Shannon  v*  Bradstreet,  1  Sen-  &  626,  and  what  is  said  arg  o.  in  Holt  v. 

Lefr.  52.  Holt,  2  P.  Wms.  652 ;  and  1  Atk.  9. 

(x)  Ibid.  60.  Ambl.  278, 1  Dick.  34,  3  Bro.  53S.  1 

(y)    Frederick  v.  Frederick,    1    P*  Lev.  237. 

Wms*  710,  8.  C*  1  Str.  455,  and  1  Bro.  (c)  9  Mod.  19.  2  Ves.  634- 
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with  the  bargain  made  by  his  Ancestor  (i).  So,  a  mere  Con- 
tract for  the  Sale  of  an  Estate  does  not  entitle  the  Vendee  to  cut 
Timber  before  the  payment  of  the  purchase-money  (e) .  Nor 
does  the  Rule  hold  in  regard  to  Dower,  the  Wife,  as  before  ob- 
served, not  being  entitled  to  it  out  of  an  estate,  agreed  only  to 
be  purchased  by,  and  not  actually  conveyed  to,  her  Husband  (/). 
So,  if  a  Body  Corporate,  having  a  Power,  make  an  Agreement 
for  the  Renewal  of  a  Lease,  and  the  Fine  is  paid,  and  a  new. 
member  is  introduced  among  them,  it  may  be  doubtful  whether 
the  Agreement  could  be  enforced  against  such  new  member  (g). 
He  would  certainly  be  entitled  to  his  proportion  of  the  Fine 
paid  on  the  Renewal  (A).  These  instances  are  sufficient  to 
show  that  the  Equity  maxim,  "  what  is  agreed  to  be  done  is 
considered  as  done,"  is  not  universally  true. 

With  these  preliminary  remarks  on  the  effect  of  a  mere  Agree- 
ment in  Equity,  we  may  now  proceed  to  consider,  what  Agree- 
ments  triil  be  decreed  to  be  specifically  performed. 

It  may  be  stated,  as  a  general  Rule,  that  an  Agreement,  to  be 
specifically  performed,  must  be  according  to  the  farms  prescribed 
by  Law,  and  between  parties  *abU  and  willing  to  contract,  [*372 
and  that  the  Agreement  must  be  certain  and  defined,  equal  and 
Mr  (i). 

The  doctrine  in  Equity  as  to  the  ability  of  Parties  to  contract, 
is,  in  general,  governed  by  the  Rules  of  Law  on  that  subject, 
except  in  regard  to  Infants  and  Femes  Covert.  The  doctrine  as 
to  Infants  has  already  been  adverted  to,  and  the  contracts  of 
Femes  Covert  will  be  observed  upon  hereafter.  It  is  not,  there- 
fore, necessary  to  enlarge  upon  that  topic,  except  only  to  ob- 
serve, that  a  specific  performance  of  an  Agreement  will  be  de- 
creed against  one,  who  after  the  Agreement  becomes  a  Lunatic, 
if  the  legal  Estate  is  vested  in  Trustees ;  and  so  also,  though 
the  legal  Estate  is  in  the  Lunatic,  if  the  Vendee  is  content  to 
let  it  remain  in  him  (ft). 

With  respect  to  the  Forms  required  by  Law  in  Agreements,  it 
is  to  be  observed  that  by  the  Statute  (I) ,  no  Action  shall  be 

(<0  Sic.  dkt.  in  Coventry  v.  Coventry,  (/)  99  Car.  9,  c.  3,  ••  4.    It  seems 

9  Mod.  19.  Sir  Leoline  Jenkins  had  some  share  in 

(e)  Crockford  t.  Alexander,  15  Ves.  the  framing  of  this  Act;  especially  of 

198.    Rawlins  ?.  Burgis,  9  Ves.  fc  Bea.  that  provision  in  it  which  exempts  the 

387.  Wills  of  Soldiers  and  Seamen  from  the 

(/)   See  Crabtree  and  Bramble,  3  strict  formalities  required  in  th«  Wills  of 

Atk.  687.  other  Persons,  leaving  them  to  the  full 

tg)  See  Dr.  Wynne  ▼•  Bampton,  3  privilege  of  the  old  Roman  Military  Tea* 

Atk.  476.  taments.    [See  Wynn's  Life  of  Sir  Leol. 

(ft)  Ibid.  Jenktad,  1  vol.  p.  3.]    Tbe  Lord  Keep- 

(<)  Vid.  Lord  WalpoUv.  Lord  Oxford,  er  Guilford  had  also  a  great  share  in 

3  Vee.  490.    Buxton  ▼.  Lister,  3  Atk.  the  penning  of  the  Statute  of  Frauds, 

986.      Underwood    and    Hitchcox,    1  as  well  as  Sir  Matthew  Hale.    Lord 

Tea.  979.  Frank*  v.  Martin,  1  Eden*  p.  Nottingham  said  of  that  Statute  that 

993.  every  boe  was  worth  a  subsidy.    [See 

(ft)  Owen  v.  Davis,  1  Ves.  89 ;  and  North's  Life  of  Lord  Keeper  Guilford, 

aee  Halt  t.  Warren,  9  Vet.  605.  p.  108, 9.] 
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brought  whereby  to  charge  a  person  upon  any  Agreement  made 
upon  consideration  of  Marriage,  or  upon  any  Contract  or  Sale 
of  Lands,  Tenements,  or  Hereditaments,  or  any  interest  in  or  j 

condoning  the  same,  unless  the  Agreement  upon  which  such 
♦373]  Action  shall  be  brought,  or  *some  Memorandum  or  Note 
thereof,  is  in  Writing,  and  signed  by  the  party  charged  there* 
if/ith,  or  some  other  person  thereunto  by  him  lawfully  authorized; 
but  an  Agreement  to  be  good  within  the  Statute  need  not  be 
sealed  (m). 

The  reason  of  the  provision  in  respect  to  Marriage  seems  to 
be,  that  in  no  case  can  there  be  supposed  so  many  unguarded 
eipressions  and  promises  used,  as  in  addresses  in  order  to  Mar- 
riage, where  many  passages  of  gallantry  usually  oc^ur  (n).  An 
Agreement,  therefore,  made  by  the  Husband  before  Marriage, 
>  and  not  reduced  into  Writing,  is  within  the  Stature  (o) ;  nor  will 
a  recognition  after  the  Marriage,  of  a  Parol  Promise  before  Mar- 
riage, take  the  case  out  of  the  Statute  (p)->  (1)  but  a  Letter 
,  containing  the  terms  of  a  Marriage  Agreement  takes  the  case 
out  of  the  Statute  provided  it  is  signed  by  the  writer  (9). 

Marriage  is  not  considered  as  a  part- performance  of  a  Parol 
Agreement,  made  before  Marriage,  so  as  to  take  it  out  of  the 
Statute  of  Frauds  (r). 

Sales  by  Auction  (excepting  Sales  under  a  Decree)  (»)  are 
*374]  within  the  Statute  of  Frauds  (t)  ;  and  *the  Auctioneer  is 
considered  as  the  Agent  for  both  Parties  (u). 

Wherever  the  substance  of  the  statute  has  been  complied  with 
in  the  material  part,  the  forms  have  never  been  much  insisted 
on  (*).  If,  therefore,  a  Letter  contains  the  terms  of  the  Agree- 
ment— the  amount  of  the  consideration,  and  the  subject  matter 
of  the  Contract  (y) ;  (2)  or  if  it  refers  to  another  Paper  which 

(m)  Wheeler  t.  Newton,  Free.  Ch.  and  see  diet'.  Redding  ▼.  Wilks,  3  Bro. 

16.  0.  C.  400.     Dundas  ? .  Dutens,  1  Ves. 

(n)  Vid.  what  is  said  Arg.  in  Mon-  jun.  199. 

tacnte  ▼.  Maxwell,  1  P.  W ma.  619.  («)  Attorney  General  t.  Day,  1  Yes. 

(©)  Ibid.  618.  218,  relied  upon  in  Blagden  t.  Brad* 

/       (0)  Randall  t.  Morgan,  13  Ves.  73;  bear,  13  Ves.  479. 

bat  see   Hodgson  v.  Hutchinson,  Vin.  (t)    Blagden    v.  Bradbear,   12  Yes. 

Abr.  tit.  Contract  and  Agreement,  (tf.)  466,    and    see    Ma*on  ▼•    Armitage; 

Ca.  34.  13  Yes.  25.    Higginson  ?.  Clowes,  15 

(q)   Bird  ▼.   Blosse,  2  Yentr.    361,  Yes.  516. 

Moore    r.    Hart,   2    Ch.    Rep.    147.  (u)  Fatrbrotber  t.  Prattent,  and  ano- 

Wankford     r.     Fortherley,    2    Vera,  ther,  1  Daniel!,  p.  67. 

322.  (*)    Welford   ?.    Beazely,    3    Atk. 

(r)  Montacute  ▼•  Maxwell  1  P.  Wms.  503. 

618.      Taylor  t.  Beech,  1  Ves.  297  ;  (y)  Kennedy  t.  Lee,  3  Meriv.  441. 

(1)  A  settlement  after  marriage,  in  pursuance  of  a  parol  agreement  entered  into 
before  marriage,  is  not  valid,  so  as  to  affect  the  rights  of  third  persons ;  otherwise, 
if  made  in  pursuance  of  a  written  agreement.  *Uad  ?.  Uringston,  3  Johns.  Ch. 
Ren.  481. 

(2)  A  contract  for  the  sale  of  land,  in  the  form  of  a  penal  bond,  conditioned  to 
make  titles  to  the  plaintiff,  &c,  decreed  to.be  specifically  executed.  Tetfairr. 
rdfdr,  2  Dea.  271. 
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contains  the  Terms,  parol  Evidence  will  be  admitted  to  show 
what  was  the  thing  so  referred  to  (z),  and  it  is  a  sufficient  written 
Agreement  (a)  ;  and  a  Letter  has  been  held  binding,  though  the 
person  did  not  intend  to  be  bound  (6),  or  looked  to  the  execu- 
tion of  a  more  formal  Instrument  (e) ;  and  even  a  letter  sent  to 
an  agent  (d)9  or  other  third  person  (e),  has  been  considered  as 
a  sufficient  signing  within  the  Statute.  Whether  a  note,  written 
in  the  third  person,  viz.  "  Mr.  T.  proposes,  &c."  making  thereby 
an  offer  to  purchase,  amounts  to  a  Contract  in  writing,  signed 
within  the  Statute  of  Frauds,  is  not  decided  (/). 

Cases,  however,  upon  the  effect  of  Letters,  have  *been  [*S75 
thought  to  have  gone  too  far  (g)  ;  nor  will  the  Court  decree  a 
performance  unless  it  can  collect,  upon  a  fair  interpretation  of 
the  Letters,  that  they  import  a  concluded  Agreement ;  if  it  rests 
reasonably  doubtful,  whether  what  passed  was  only  Treaty,  let 
the  progress  towards  the  confines  of  Agreement  be  more  or  less, 
the  Court  will  rather  leave  the  parties  to  Law  than  specifically. 
to  perform  what  is  doubtful  as  a  contract  (h)  ( I ) 

Where  there  is  a  complete  agreement  in  writing,  and  a  person 
who  is  a  Party,  and  knows  the  contents,  signs  as  a  Witness  only, 
this  has  been  held  a  sufficient  signing  within  the  Statute  (f).  So 
if  the  Agreement  begins  "  I,  A.  &.  agree,  &c.w  this  is  a  suffi- 
cient signing  (k) ;  but  altering  the  draft  of  the  conveyance  has 
not  been  considered  to  amount  to  a  signing  of  the  Agree- 
ment (/)  ;  and  though  the  party  writes  the  Agreement,  it  is  inef- 
fectual unless  it  be  also  signed  (ro).  The  mere  circumstance  of 
the  name  of  the  Party  being  written  by  •himself  in  the  body  of  a 

(z)  Clinan  v.  Cooke,  1  8ch.  &  Lef.  175. 

S3,  overruling  what  is  said  in   Bins-  (g)    Allen    v.    Bennett,    3  Taunt, 

tead  ▼.  Coleman,  Bono.  65,  and  the  173. 

dictum  in  Parteriche  v.  Powlett,  2  Atk.  (4)  Haddlestone  v.  Briscoe,  11  Vet. 

383;  and  see  Brodie  and  St.  Paul,  1  591,  quoted  with  approbation  in  Strat- 

Yes.  jun.  326.  ford  v.  Bo* worth,  2  Ves.  &  Bea.  346 ; 

(a)  Tawney  against  Crowther,  3  Bro.  and  see  that  case* 

C.  C  161,  319.  (»)  YVelford  t.  Beasely,  3  Atk.  503 ; 

(•)  Welford  v.  Beazely,  1  Yes.  a  and  see  Coles  v.    Trecothkk,  9  Yes. 

S.  C  3  Atk.  503.    See  what  is  said  3  234. 

Taunt.  172,  and  Kennedy  v.  Lee,  3  Me-  (k)  Knight  v.  Cuckford,  1  Esp.  N.  P. 

*".  441.  C.   190,  cited  2  Bos.  &  Pull.  239,  by 

(c)  Fowlev.  Freeman,  9  Yes.  351.  Lord  Eldon. 

d)  l  Yes.  8.  (i)  Hawkins  v.  Holmes,  1  P.  Wms. 

(0  Moore  t.   Hart,    1    Vera.  110.  770. 

Welford  v.  Beaxely,  3  Atk.  503.  Cooke  (m)  Bawdes  v.  Amhurst,  Prec.  Ch. 

t.  Tombs,  2  Anscr.  420.  402. 
(/)    Morison  v.  Tumour,  18  Ves. 


(1)  A  man  turned  away  his  wife  and  infant  daughter,  without  any  provision, 
and  took  home  another  woman  as  his  *ife.  Many  years  afterwards,  he  wrote  a 
letter  to  his  daughter,  requesting  her  to  return  and  live  with  him,  and  promising  to 
make  her  heir  to  his  property.  She,  with  her  mother's  consent,  accepted  the  in- 
vitation. Not  long  afterwards,  he  compelled  her  to  leave  his  bouse  again,  on  the 
allegation  of  disobedience,  and  made  his  will,  by  which,  he  bequeathed  all  his  es- 
tate to  the  woman  with  whom  he  lived,  and  to  some  others  after  her  death. 
Upon  these  aeta,  it  was  resorted,  l.  That  the  daughter,  under  the  circumstances, 
owed  no  services  to  the  father,  and  was  capable  of  contracting  with  him;  and  2. 
That  the  letter  contained  a  valid  contract,  which  chancery  would  enforce  against 
the  executor,  and  devisees  of  the  father.    Grow  v.  James1  Em*  4  Pes.  185. 
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Memorandum  of  Agreement  for  a  Lease  will  not  constitute  a 
signature  within  the  meaning  of  the  Statute  of  Frauds  (n). 

It  has  been  questioned,  whether,  if  a  Man  be  in  the  habit  of 
printing  instead  of  signing  his  name,  he  may  not  be  said  to  sign 
*376]  by  the  printed  name  as  well  as  +his  written  name  (©). 
This  doubt  may,  perhaps,  be  resolved  by  considering  another 
Case,  which  has  an  analogy.  The  Act  S3  Hen.  8,  c.  SI,  enables 
the  King  to  give  his  assent  to  Bills  by  Letters  Patent  under  his 
Great  Seal,  signed  with  hii  own  hand;  &c.  but  King  William, 
in  the  last  public  act  of  his  glorious  life,  stamped  his  name  to 
Letters  Patent  of  that  description,  and  their  validity  was  not 
questioned. 

With  respect  to  the  signing  of  an  Agreement,  by  an  Jlgent 
lawfully  authorized,  it  has  been  holden,  that  the  authority  of  the 
Agent  need  not  be  in  writing  (p)  ;_  but  the  authorized  Agent 
must  sign  the  Agreement ;  his  Clerk's  signature  is  not  suffi- 
cient (q). 

An  Auctioneer,  on  the  Sale  of  Estates  by  Auction,  being  con- 
sidered as  the  Agent  of  both  Parties,  the  Seller  and  the  Buyer, 
his  receipt,  if  it  contains  in  itself,  or  by  reference  to  something 
else,  shows  what  the  Agreement  is,  has  been  considered  as  a  note 
or  memorandum  sufficient  to  satisfy  the  requisition  of  the 
Statute  (r).  (1) 

There  are,  however,  Cases,  where,  though  an  Agreement  as 
to  Lands  is  not  in  writing,  it  will  be  decreed  to  be  performed  ; 
as  where  a  parol  Agreement  has  been  partly  performed,  and  is 
admitted,  or  proved  (*),^2)  as  it  may  be  in  such  cases  by  parol 
*377]  Evidence  'produced  on  the  hearing  of  the  cause  (ft,  or, 
on  some  occasions,  before  the  Master  (u)  ;  but  where  parol  evi- 
dence is  admitted  it  must  clearly  appear  that  that  very  Agree* 
ment  was  in  part  executed  (z).  (2) 

(n)  Stokei  t.  Moore,  1  Cox,  319.         849. 

(0)  Satmderson  y.  Jackson,  2  Bos.  fc        (I)  1  Ves.  221. 

Pull.  239.  (u)  Allan  v.  Bower,  3  Bro.  C  C.  147. 

0>)    Waller  v.  Cos,  Vin.   Abr.  tit  S.  C.  noticed  1  Sch.  &  Left.  37.   Board* 

Contract  and  Agreement,  (H.)  Ca.  45.  man  v.  Mostyn,  6  Ves.  467;  bat  see  S 

Coles    t.    Trecothick,    9    Ves.     250.  Bro.  CC.  149,  and  1  Ball  and  Bea.  265, 

CHnan  v.   Cooke,  1  Sen.  fit  Lef.  31.  and  8avage  v.  Carroll,  1  Ball  fit  Bea.  651 , 

The  note  in  7  East,  465,  stating  that  the  in  which  case  It  is  laid  down  that  an  In- 

Agent's  Authority  must  be  in  writing,  is  quiry  or  Issue  is  only  directed,  where* 

a  mistake.  from  contradictory  Evidence,  a  doubt 

(q)  Blore  ▼.  Buttan,  3  Meriv.  237.  arises  in  the  mind  of  the  Court,  or  from 

(r)  Coles  v.  Trecothick,  9  Ves.  252.  the    circumstance  of  Witnesses  being' 

S.   C    MS.   Emmerson   ▼.  Heelis,  2  discredited  after  the  case   has  been 

Taunt  38.    White  v.  Procter,  4  Taunt  proved. 

212.    Key  mis  v.  Procter,  3  Ves.  fit  Bea.  (ar)    Lindsay  t.  Lynch,   2  Sch.  St 

57.  Lefr.  S. 

(•)  See  Daniel  t.  Davidson,  16  Ves* 

(1)  So,  where  the  auctioneer,  on  the  sale  of  real  estate,  at  auction,  immediately 
on  knocking  down  the  hammer,  wrote  the  name  of  the  purchaser  in  a  printed  paper 


containing  the  terms  of  sale,  which  was  also  signed  by  the  auctioneer,  it  was  held, 
that  this  was  a  sufficient  signing  within  the  statute  of  frauds,  so  as  to  bind  the 
purchaser.    JVComb  v.  Wright,  4  Johns.  Ch.  ttep.  659. 
(2)  Vide  PkWps  v.  Thompson,  %  Johns,  Ch.  Hep.  131.    JrVMart?  v.  K«i  Cort - 
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In  these  cases,  relief  is  administered  on  the  ground  of 
Fraud  (y),  in  suffering  the  Party  to  proceed  on  the  Agreement, 
and  then,  unconscientiously,  on  its  not  being  in  Writing  ;  and 
i»«  species  of  Fraud  cognizable  only  in  Equity  (z).  It  is  true, 
Mr.  Justice  Butter,  observed,  in  one  or  two  Equity  cases  (a),  that 
part  performance  takes  a  Case  out  of  the  Statute,  at  Law  as  well 
as  in  Equity  ;  but  he  afterwards  abandoned  so  untenable  a  po- 
sition (6).  (I). 

The  first  Case  in  which  relief  was  given  on  the  ground  of 
part-performance,  is  frequently  said  (c)  to  have  been  Foxcraft  v. 
Luster  (d)  ;  but  from  some  Reports  of  that  Case  (c)  it  rather 
seems  to  have  proceeded  on  another,  and  very  indisputable 
ground ;  on  the  Fraud  of  the  Heir,  in  preventing  the  Lessor, 
who  was  dying,  executing  a  Lease.  Certain  it  is,  *how-  [*378 
ever,  that  very  soon  after  the  passing  of  the  Statutes  of  Frauds  (/) 
this  species  of  equitable  relief  was  administered. 

If,  therefore,  it  be  clearly  shown  what  the  Agreement  was, 
and  that  it  has  been  partly  performed,  that  is,  that  an  act  has 
been  done,  not  a  mere  voluntary  act  (g),  or  merely  introductory 
or  ancillary  to  the  agreement  (A),  but  a  part  execution  of  the 
substance  of  the  Agreement  (i) ;  an  act,  in  short,  unequivocally 
referring  to,  and  resulting  from,  the  Agreement,  and  such,  that 
the  Party  would  suffer  an  Injury,  amounting  to  Fraud  (*),  by 
the  refusal  to  execute  that  Agreement ;  in  such  Case,  the  Agree- 
ment will  be  decreed  to  be  specifically  performed  (/). 

Wherever,  therefore,  a  parol  Agreement  is  sought  to  be  es- 
tablished on  the  ground  of  part-performance,  if  the  Statute  is 
pleaded,  the  answer  must  deny  the  acts  charged  of  part-per- 
formance (in). 

(y)  Savage  ▼.  Foster,  2  Mod.  3fr.  1  (g)  As  in  EoberUon  against  SU  John, 

Sch.  &  Lefr.  130.    Blows  v.  Sutton,  3  8  Bro.  C.  C  140. 

Mem.  946,  MorphetT.  Jones,  1  Swanst  (k)  See  1  Bro.  C.  C.  418,  Lacon  ▼. 

181.  Mertins,  3  Atk.  4. 

it)  1  Bro*  C.  C.  417.  (i)  Cooke  ▼.  Tombs,  9  Anstr.  424. 

(o)  Brodie  t.  St  Paul,  1  Ves.  jun.  Gunter  against  Halsey,  AmM.  586. 

333 ;  and  see  1  Bro.  C.  C.  41 7.  (*)  Clinan  ▼.  Cooke,  1  Sch.  &  Lefr. 


(•)  8ee  what  is  said  in  Cooth  ▼•  Jack-  41 ;    and  see  Morpbett  t.  Jones,   1 

son,  6  Ves.  39.    O'Herlihy  v.  Hedges,  Swanst.  181. 
1  Sch.  fc  Left*.  123.  (0    Gunter  ▼.    Halsey,  ArabU   586. 

(©)  See  what  Lord  Redesdale  says,  Frame    and    Dawson,    14   Ves.    386, 

Bond  and  Hopkins,  1  Sch.  &  Lefr.  433,  and  Lewis  and  Clitherow,  M8.    The 

and  his  Treatise  PI.  case  contra.      Hollis  and  Whiting,  1 

(*?)  Cited  2  Vera.  456.  Vein.  161,  cannot  be    considered   as 

(e)  See  the  Report  of  the  case  in  Law. 
Gilbert's  Eq.  Reports,  p.  11,  and  Collet's        (m)    Bowers  t.  Cator,   4  Yes.   92. 

Pari.  Cases,  108.  *  Wills  ▼.  Stradling,  3  Ves.  378. 

(/)  29  Car.  9,  c.  3. 

Iswft,  1  Johns.  Ch.  Rep.  273.  It  is  not  sufficient  that  the  act  is  evidence  of  seme 
swreemcnt  j  but  it  must  show  unequivocally  and  satisfactorily,  the  existence 
of  the  pmrUcwiar  agreement  set  forth  in  the  bill.    Phillips  ▼.  Thompson,  ut  supra. 

(1)  The  doctrine  that  the  construction  of  the  statute  of  frauds,  as  to  Dartper- 
fbrmance,  is  the  same  in  a  court  of  law,  as  in  equity,  denied  to  be  law,  by  Ksnt, 
Ch  J.  in  Jackson  ▼.  Pistes,  2  Johns.  Rep.  224. 
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The  ground  on  which  the  Court  acts  in  these  oases  is,  as  be- 
fore observed,  Fraud,  in  refusing  to  perform,  after  performance 
by  the  other  Party  (n) ;  and  not  because  the  Agreement  was  not 
*379]  within  the  original  ^conception  of  the  Statute  (o).  The 
allowing  any  other  construction  upon  the  Statute  of  Frauds 
would  be  to  make  it  a  guard  and  protection  to  Fraud,  instead  of 
a  security  against  it,  which  was  its  object  (p). 

It  was,  however,  the  opinion  of  Lord  Alvanley,  that  the  tkrart 
had  gone  rather  too  far  in  permitting  part-performance,  and 
other  circumstances,  to  take  Cases  out  of  the  Statute,  and  than, 
unavoidably,  perhaps,  after  establishing  the  Agreement,  to  admit 
parol  Evidence  of  the  contents  of  that  Agreement.  "  Part* per- 
formance might  be  evidence  of  some  Agreement ;  but  of  what, 
must  be  left  to  parol  Evidence.  I  always  thought,"  says  he, 
"  die  Court  went  a  great  way.  They  ought  not  to  have  held  it 
Evidence  of  an  unknown  Agreement,  but  to  have  had  the  Money 
laid  out,  repaid.  It  ought  to  have  been  a  Compensation. 
Those  Cases  are  very  dissatisfactory.  It  was  very  right  to  say, 
the  Statute  should  not  be  an  engine  of  Fraud :  therefore  com- 
pensation would  have  been  very  proper.  They  have,  however^ 
gone  farther ;  saying,  it  was  clear  there  was  some  Agreement, 
and  letting  them  prove  it.  But  how  does  the  circumstance  of  a 
Man  having  laid  out  a  great  deal  of  Money  prove  that  be  is  to 
have  a  Lease  for  ninety-nine  years  ?  The  common  sense  of  the 
thing  would  have  been  tp  let  them  bring  an  Action  for  the  Money. 
I  should  pause  upon  such  a  Case  (?)•''  Impressed,  probably, 
with  similar  feelings,  Lord  EUdon,  early  in  that  judicial  career 
*380]  which  has  immortalized  him  as  a  Lawyer,  expressed  *a  de- 
termination not  to  go  one  iota  farther  than  the  Cases  (r) ;  and 
another  great  Judge,  Lord  Redesdale,  made  a  similar  resolu- 
tion (*). 

A  parol  Agreement  for  a  Lease  made  by  a  Tenant  for  Life,  in 
pursuance  of  a  Power,  if  partly  performed,  might  be  enforced 
against  the  Tenant  for  Life,  but  it  could  not  be  enforced  against 
a  Remainder-man;  for  though  the  Tenant  for  Life  is  bound^  it  is 
principally  on  the  ground  of  Fraud,  which  is  personal,  and 
which  does  not  apply  to  the  Remainder-man  (t). — If  the  Re- 
mainder-man after  the  death  of  the  Tenant  for  Life  acquiesced, 
it  would  be  different  (u).     The  only  way  in  which  a  Remainder* 

(n)   Whitbread  against  Brockhtuit,  and  Me  what  is  said  by  Lord  Redesdale 

lBro.CC.4lS.    Hare  ▼.  Sbaarwood,  in  3  Sea.  and  Lefr.  6,  and  a?  Lord  Man- 

1  Vet.  jan.  943.    Bnekmaster  r.  Har-  new,  in  Toole  r.  M  edlicott,  1  Ball  St 

rop,  7  Ves.  346.  Bea.  404. 

(•)  J  Bro.  C.  C.  413. 417.  («)  Lindsay  t.    Lynch,   a   Sen.  3c 

(>)  Walker  ?.  Walker,  S  Atk.  100.  Left.  5. 

(q)  Foster  ?.  Hale,  3  Ves.  719.  ate. ;       (0  Shannon  v.  Bradatreet,  1  Selu  & 

aad  aee  what  it  said  in  Wills  v.  Stred-  Lefr.  78. 

ling,  3  Ves.  383 :  and  in  Attorney-Go-       (u)  Ibid.  73.  Styles  t.  Cowper,  3  Atk. 

nenl  ? .  Day,  1  Yes.  Ml.  699* 

(r)  Cootb  r.  Jackson,  6  Yes.  39.  37 ; 
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man  could  be  affected  with  Fraud  wodid  be  by  showing  that  an 
expenditure  bad  been  permitted  by  him,  with  a  knowledge 
that  the  Party  had  only  a  parol  Agreement  from  the  Tenant 
for  Life  (x). 

The  Cases  are  numerous  in  regard  to  what  aets  are  to  be 
considered  ad  a  part-performance  (y). 

If  the  Vendee,  on  a  parol  Agreement  for  the  Sale  of  Lands, 
is  let  into  Possession  by  the  Vendor,  this  has  been  held  to  amount 
to  a  part-perfomance  (z)  ;  (1)  *a  fortiori,  if  the  Party  en-  [*S81 
ters  and  improves  them  (a),  or  builds  (&>,  (1)  and  what  was  the 
parol  Agreement  clearly  appears,  it  will  be  enforced  (c). 

Between  Landlord  and  Tenant,  when  the  Tenant  is  in  Pos- 
session at  the  date  of  the  Agreement,  and  only  continues  in 
Possession,  in  many  cases  that  continuance  amounts  to  nothing ; 
but  admission  into  Possession  having  unequivocal  reference  to 
contract,  has  always  been  considered  an  act  of  part-perform- 
ance (<|).  (2) 

The  Payment  of  Money,  either  in  part  by  way  of  earnest,  or 
iir  faB  for  the  purchase,  is  not>  it  seems,  deemed  a  part-perform- 
ance (e) ;  (5)  but  the  Cases  are  contradictory,  and  the  point  un- 
settled (/).  In  some  cases  it  has  been  holder*  that,  if  a  sub- 
stwntud  part  of  the  purchase-money  is  paid,  it  is  a  part-perform- 
ance, but  that  a  small  sum  paid,  the  twentieth  part  of  the  pur- 

(*)  Blare  v.  Sutton,  3  Merit.  347.  5  Vin.  Abr.  522.  2  Freem.  268. 

(y)  See  3  Ves.  jun.  39,  and  the  cases  (c)  Boardmaa    v.    Mostyn,    6  Yes. 

(here  cited.  470. 

(s)  Bwtober  ▼•  Stapelj,  3  Vera.  365.  (<*)    Morphea  v-  Jones,  1  Swanst. 

Pyke  v.  Williams,  3  Vera.  455.    Wheel-  181. 

er  y.  Newton,  Prec.  Oh.  16.  Ibid.  561.  (e)  Lord  Pengall   and  Ross,  2  Eq. 

Lockey  t.  Lockey,  Prec.  Ch.  519.     2  Abr.  46-  Leake  and  Morris,  2  Ch.  Cos. 

Str*  783,  and  the  cases  cited  in  the  note,  135.    Seagood  and  Meale,  Prec  Cb. 

1  Atk.  12.  2  Freem.  269 ;  and  see  La-  560;  but  see  2  Freeman  281,  and  the 
coo  r.  MertRis,  3  Atk.  4.  Kine  v.  Balse,  authorities  mentioned  in   tho  note  to 

2  Ball  &  Bea.  348.  Glinan  v.  Cooke.  1  Sen-  &  Ltfr.  p.  40, 

(a)  Hawkins  v.  Holmes,  1  P.  Wns.    and  same  book  p.  129. 

770.  Toole  t.  Medlicott,  1  Ball  &  Bca.  (/)  See  what  is  said  in  Ex*  parte 
404.  Hooper,  in  re  Hewett,  1  Meriv.  9. 

(b)  Savage  and  Foster,  2  Mod.  37. 


(1)  Vide  Wetmore  v.  White,  on  appeal,  2  Gaines'  Cas.  in  Error,  87.  Parkkwst 
r.  Fan  CortUmdt,  1  Johns.  Ch.  Rep.  273.  S.  C.  on  appeal,  14  Johns.  Rep.  15. 

(2)  But  where  the  vendee  went  into  possession  without  the  known  permission 
of  the  vendor,  it  was  held  to  be  no  part-performance.  Owens  v.  Odder,  2  Des. 
ISO. 

(3)  It  seems  now  to  be  well  settled,  that  payment  of  the  purchase  money,  iti 
pursuance  of  a  parol  agreement  for  the  sale  of  lands,  is  a  purtj^rformante,  which 
will  take  the  case  out  of  the  statute  of  frauds.  Wetmore  v.  White,  2  Gaines*  Cas. 
in  Error,  on  appeal,  87. 

But,  it  has  been  decided,  that  a  deposRe  of  a  part  of  the  purchase  money,  by  the 
vendee,  frits  her  agent,  to  be  paid  to  the  vendor,  whenever  he  should  execute  the 
deeds,  of  which  the  vendor  had  notice,  is  not  snch  a  part-performance  as  will  take 
the  case  oat  of  the  statute*    Qivens  v.  Odder,  «l  svprsj. 


1 


381  EQUITY  JURISDICTION. 

chase-money,  for  instance,  is  not  (g).  But  Lord  RedesdaU  ap- 
pears to  have  thought  that  payment  of  the  purchase-money  will 
in  no  cast  amount  to  a  part-perfomance  (h).  Giving  of  Dine* 
*382]  tionsfor  Conveyances,  *and  taking  a  View  of  the  Estate,  hate 
been  resolved  not  to  be  a  part-performance  (i).  So  the  putting 
of  a  Deed  into  I  he  hands  of  a  Solicitor  to  prepare  a  Convey- 
ance is  not  a  part- performance  of  a  parol  Agreement  to  con- 
vey (k).  (1)  And  where  there  was  a  parol  Agreement  for  a 
compromise,  and  a  division  of  the  Estate  by  Arbitration,  acts 
done  by  the  Arbitrators  towards  the  execution  of  their  duty, 
such  as  surveying,  &c.  were  not  considered  as  acts  of  part-per- 
formance (I). 

So  where  there  was  a  parol  Agreement  for  the  purchase  of  a 
Lease,  and  that  upon  the  Plaintiff's  procuring  a  release  of  right 
from  a  Stranger,  the  Defendant  would  convey,  and  the  Plaintiff 
procured  the  release  for  a  valuable  consideration,  this  was  not 
held  a  part-performance  entitling  the  Party  to  a  specific  per- 
formance (m). 

If  a  Bill  be  filed  for  the  specific  performance  of  a  parol 
Agreement,  and  the  Defendant  admits  the  Agreement  *nd  sub- 
mits to  perform  it,  it  will  of  course  be  decreed  (*).  But  if 
there  be  a  Plea  of  the  Statute  of  Frauds,  and  no  parol  Agree- 
ment confessed  by  the  Answer,  the  Court  has  in  no  case  com- 
pelled the  Defendant  to  execute  it  (o).  And  though  the  Agree- 
*38S]  ment  is  admitted  by  the  Answer,  (and  it  +seeros  it  must 
be  admitted  or  denied)  (p),  yet,  if  the  Defendant  insists  upon 
the  Statute  of  Frauds,  a  specific  performance  will  not  be  en- 
forced (q).    As  a  Plea  of  the  Statute  cannot  in  any  case  be  a 

(g)  See  Maine  ▼.  Melbourne,  4  Ves.  mortgage* 

780.    Laconand  Mertins,  3  Alk.  4.    In  (()  Cootb  ▼.  Jackson,  6  Yes.  41. 

Simon*  r.  Cornelius,  1  Ch.  liep.  24 J,  (m)  O'Eetlley  v.  Thompson,  9  Cox, 

a  case  determined  before  the  Statute  of  271 . 

Frauda,  twenty  shillings  paid  as  earnest  (n)  Atnbl.  586*    Spurrier  r.  Fitzge- 

waa   considered  as  an   inconsiderable  raid,  6  Ves.  548. 

eiecution  of  the  agreement,  and  a  de-  (o)  Whitchurch  against  Bevts,  S  Bro. 

murrer  to  a  bill  for  performance  of  the  C.  C.  667-    Whaley  ▼.  Bagenal,  6  Bro. 

agreement  was  allowed*  P«  C.  45. 

(4)  Clinan  v.  Cooke,  1  Sch.  &  Lefr.  (p)  See  Child  and  Godolphin,  men- 

40,  and  the  cases  mentioned  in  note  tioned  2  Bro.  C.  C-  556,  and  the  princi- 

(a.)  pal  case ;  see  also  6  Bro.  P.  C.  45,  and 

(t)    Clerk   r.   Wright,   1    Atk.    IS.  1  Bro.  0.  C.  404. 

Whaley  v.   Bagnal,  6  Bro.  P.  C.  45 ;  (q)    Rowe   ▼.   Teed,   14   Ves.    375. 

and  see  3  Bro.  C.  C.  400.  Cooth  t.  Jackson,  6  Ves.  39.      Blag- 

(*)  Redding  ▼.  Wilkes,  3  Bro.  C.  C.  den  r.  Bradbear,   12  Ves.  471.     Wal- 

400/  Cooker.  Toombs,  2  Anstr.  425;  ters  ▼.  Morgan,  2    Coi,   369,    Prec 

but  see  Edge  t.  Worthington,  1  Cox,  Ch.  208.  Gilb-   Eq.  Cas.    35,    contra 

212,  in  which  case  a  delivery  of  deeds  Child  ▼.  Godolphin,  1  Dick.  39.    Sa- 

was    considered    as    a    part-perform-  vil   v.  Holse,  Mich*  9  Geo*  2,  1735. 

ance  of  an  agreement ,  to  execute    a  MS.  9 

(1)  So,  where  in  pursuance  of  a  parol  agreement  for  the  sale  of  land,  the  ven- 
dor procured  the  deeds  to  be  drawn,  took  them  home,  and  wrote  to  the  rendee 
that  they  were  ready,  and  requested  her  to  attend  and  settle  the  business,  but  ho 
died  before  the  parties  met ;  it  was  held,  that  this  was  not  such  an  agreement  in 
writing  as  is  required  by  the  statute  of  frauds.    GfeertJ  ▼.  Colder*  ut  supra.    . 
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bar  to  a  discovery  of  Che  Act  of  an  Agreement,  and  as  the  benefit 
of  the  Statute  may  be  had  if  insisted  on  by  Answer,  there  can 
be  no  use  in  pleading  it  in  bar  of  relief  (r).  Though  a  Defend- 
ant  must  answer  inquiries  as  to  the  fact  of  a  parol  Agreement 
having  been  made  or  not,  yet  if  by  the  death  of  the  Party  that 
discovery  cannot  be  made  immediately  from  him,  evidence  of  his 
declaration  of  his  being  owner  of  the  Premises  is  inadmissible  (*). 
And  though  the  Defendant  admits  the  parol  Agreement,  but 
does  not  submit  to  perform  it,  yet  if  he  does  not  insist  on  the 
Statute,  he  is  taken  to  have  renounced  it,  and  a  specific  perform- 
ance will  be  decreed,  as  in  that  case  there  is  no  danger  of  per- 
jury ;  many  cases  support  that  proposition  (t). 

♦If  a  Plaintiff  in  a  Bill  for  a  specific  performance  proves  [*384 
an  Agreement  different  from  that  in  the  Bill,  and  the  Answer 
states  an  Agreement  different  from  both,  the  Bill,  in  strictness, 
ought  to  be  dismissed ;  but  where  there  have  been  acts  of  con- 
N  siderable  expenditure,  a  specific  performance  has  been  decreed 
according  to  the  Agreement  admitted  in  the  Answer  (x). 

Where  a  Plaintiff  states  one  Agreement  in  his  Bill,  and  the 
Defendant  by  his  Answer  admits  a  different  Agreement,  the 
Plaintiff,  it  seems,  may  amend  his  Bill,  stating  the  Agreement  as 
admitted  by  the  Defendant,  and  praying  a  Decree  accordingly  (t/) ; 
but  where  the  prayer  of  the  original  Bill  was  for  the  execution 
of  an  Agreement,  and  the  Defendant  denied  the  Agreement 
stated  in  the  Bill,  but  admitted  a  different  Agreement,  and  the 
Plaintiff  amended  his  Bill,  continuing  to  insist  on  the  original 
Agreement,  but  praying  in  the  alternative,  if  not  entitled  to 
that,  to  have  execution  of  the  admitted  Agreement,  the  Bill  was 
dismissed,  without  prejudice  to  a  Bill  for  performance  of  the 
admitted  Agreement  («).  The  reason  of  this  appears  to  be,  the 
dangerous  consequence  which  might  ensue  if  a  Plaintiff  was 
allowed  to  take  the  chance  of  getting  Witnesses  to  swear  to  the 
Agreement  as  alleged  by  him,  and  *if  he  fails  in  that,  to  [*385 
succeed  upon  the  Defendant's  admission  (a). 

It  seems  that  an  Agreement  for  a  separate  Maintenance  will 

(r)  Redesd.  Tr.  PL  317,  3d  Edit  say,  as  to  the  doctrine  in  the  text,  "  in 

(t)    Ferchard  t.    Benyon,    1    Cox,  latter  timet    the   Court  has    inclined 

215.  against  it,"  but  this,  I  apprehend,  is  a 

(0  2  Chan.  Ca.  136. 143*  164.    Nels.  mistake  of  the  Reporter.    The  authori- 

343.  Oilb.  437.    Cooth  v.  Jackson,  6  ties   referred    to  by  the  Reporter  to 

Yea.  37  ;  and  see  Moore  t.  Edwards,  4  support  that  position  pro?e  the  con- 

Vee.  24.    Whitchurch  against  BeVis,  2  trary. 

Bro.  C.  C.  559.  2  Dick.  664.    Whit-        (*)  Mortimer  ▼.  Orchard,  2  Yes.  jon. 

bread  against  Brockhurst,  1  Bro.  C.  C.  243  i  and  see  what  is  said  in  Lindsay  t. 

416.     Attorney-General  ▼•  Day,  1  Yes.  Lynch,  2  Sch.  &  Left-  7. 

220.  1.  Prec.  Ch.  208.  274  ;    but  see        (y)  Lindsay  v.  Lynch,  2  Sch.  &  Lefr. 

Croyston  and  Banes,  Free.  Ch.   260.  9,  and  11  in  note. 

S.  C.    1  Eq.  Abr-  19.    Symondson  t.        (z)  Ibid.  1. 

Tweed,  Prec.  Ch.  374,  S.  C  1  Eq.  Abr.        (a)  Lindsay  t.  Lynch,  2  Sch*  and 

19.    In  Ex  parte  Whitbread,  19  Yes.  Lefr*  10. 

212,  the  Lord  Chancellor  is  reported  to 
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not  be  enforced  where  meh  Agreement  rests  in  Articles  between 
the  Husband  end  tbe  Wife ;  the  Spiritual  Gourt  being  con- 
sidered as  baying  exclusive  cognizance  of  tbe  rights  and  daties 
arising  from  tbe  state  of  Marriage.  There  are,  however,  con- 
flicting decisions  on  this  subject. 

Tbe  Conrt,  except  in  some  early  Cases  (i),  has  never  decreed 
tbe  establishment  of  a  separation  between  Hnsband  and  Wife, 
and  compelled  a  Husband  to  pay  a  separate  Maintenance  to  bis 
*386j  Wife  (c),  "without  some  Agreement  between  them  for  that 

(6)    See  Lasbrook  v.  Tyler,  Chan,  said  depositions,  and  of  the  indenture, 

Rep.  44.  made  upon  tbe  marriage,  wbereby  tbe 

(c)  Daring  tbe  Usurpation  the  Court  estate  of  tbe  Plaiatifft  fetter  is  settled 

of  Chancery  exercised  a  Jurisdiction  in  upon  Sir  John  Brempstone,  Kafcht,  & 

cases  of  Atimonj,  there  being  then  no  Win.  Booth,  Esq.  to  the  uses  in  the  said 

spiritual  courts,  nor  any  toleration  of  indenture   declared,)    their   Lordships 

the  oWil  tear;  and  ten  Judge*  certified  were  felly  satisfied  that  there  is  food 

in  Mich.  Term  1662,  that  such  decrees  cause  to  give  allowance  for  alimony  to 

for  alimony  were  confirmed  by  tbe  act  the  Plaintiff;  and  do  order  and  decree, 

for  eoafirmatlon  of  judicial  proceedings ;  that  the  Plaintiff  have  paid  ante*  her  the 

[See  Ch.  Rep.  234.J  but  upon  the  re*  sum  of  30QL  by  the  year,  whieh  their 

establishment  of  Courts  Christian,  the  Lordships  intend  to  be  had  and  raised 

Court  of  Chancery  no  longer  retained  out  of  the  Plaintiff's  father's  estate,  so 

this  Jurisdiction  ;  insomuch,  that  when  settlid  in  the  said  trustees  as  ,afon»aid 

afterwards  a  Bill  was  broaght  for  alt-  until  further  order.    And  do  thoeefbfe 

mony  in  tbe  Court  of  Chancery,  a  De-  order,  that  the  said  Defendant,  and  the 

murrer  was  allowed.    Vid.  2  vol.  Show-  said  trustees,  shall  authorize,  or  permit 

op's  Rep.  p.  383,  and  the  cases  then  and  suffer  the  Plaintiff;  or  whom  she 

cited.  shall  nominate  and  appoint,  from  time 

From  the  decision  of  the  Lords  Com-  to  time,  quietly  and  without  in  corruption, 

missioners  in  cases  of  alimony,  an  op-  to-  receive  the  rents  and  profits  of  the 

peal  was  showed  the  Protector.  said  land*. :  and  the  several  tenant*  of 

In  a  tract  published  in  1654,  entitled,  the  premises  are  hereby  ordered  to  pay 

"  Alimony    arraigned,  or  the  Remon-  tbe  same  accordingly,  from  our  Lady- 

strenee,  &c>  printed  in  1654,  Q.  o."  there  day  last ;  and  the  said  trustees,  and  the 

is  given  the  petition  to  the  Lords  Com-  said  tenants,  in  so  doing,  are  to  he  saved 

missioners,  and  the  Decree  of  the  Com-  harmless,  by  the  decree  of  tbe  court, 

missioners.    The  mode  of  proceeding  But  in  case  the  said  lands  are    in  a 

on  these  occasions  appears  on  the  (ace  greater  yearly  value  than  the  said  5001. 

of  the  Decree-  per  annum ;  and  that  the  said  Defendant 

"  Lords  Commissioners.     Saturday,  shall  at  any  time  signify  so  much  unto 

24th  of  July  1652,  between  Theodosia  their  lordships,  and  undertake  and  suf- 

Ivie,  plaintiff,  and  Thomas  Ivie,  her  bus*  ficiently  secure  tbe  payment  of  3001.  per 

band,  defendant.  annum  (quarterly)  unto  the  said  Plain- 

Whereas,  the  Plaintiff  having  exhibit-  tiff  by  equal  portions,  to  begin  from  our 
ed  her  petition  (against  the  Defendant  Lady-day  last,  then  the  said  Defendant 
her  Husband,)  to  be  relieved  for  alimo-  is  hereby  decreed  to  pay  unto  the  said 
ny,  unto  which  the  Defendant  having  put  Plaintiff  the  said  yearly  sum  of  30<M.  ac- 
ta his  answer,  divers  witnesses  were  cordingly,  until  further  order  as  afore- 
examined  by  Commission,  and  others  said.  And  that  tbe  said  trustees  are,  in 
were  (by  their  Lordships  directions)  such  case,  to  permit  and  suffer  the  said 
also  examined  by  the  Register,  in  the  Defendant  and  his  assigns  to  receive  and 
presence  of  counsel  on  both  sides ;  and  enjoy  the  rents  and  profits  of  the  said 
for  tbe  better  clearing  of  the  matters,  father's  estate,  (any  thing  herein  con- 
and  satisfaction  of  their  Lordships,  tained  to  the  contrary  notwithstanding.") 
therein,  their  Lordships  were  also  Rob.  Dod,  Dtp.  Regis.  The  Defendant 
pleased  themselves  to  examine  several  considered  himself  as  much  aggrieved  by 
witnesses,  viva  voce ,•  and  the  cause  ha-  this  decree,  and  brought  an  action 
ving  taken  up  many  days  in  hearing  against  a  Mr.  Williamson,  fwho  detained 
(after  much  debate,  and  pains  spent  his  wife,  and  under  the  direction  of  Ld. 
therein;  and  upon  full  and  deliberate  C.  Just  Roles,  obtained  a  verdict  for 
hearing  of  what  could  be  offered  on  100L  and  an  execution  afterwards  issued: 
both  sides ;  and  upon  reading  of  the  but  he  filed  his  Bill  in  Equity  for  an  in- 
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pvpoia ;  b&Lerd  Hardviekt  seems,  though  rducteatlj,  to  have 
thought  such  an  Agreement  might  be  decreed  (d) ;  and  there 
are  case*  to  that  effect  (t) ;  *but  the  more  recent  and  [*387 
settled  doctrine  now  appears  to  be,  that  this  Court  will  not  carry 
into  execution  articles  of  Separation  between  Husband  and  Wife. 
It  vecqgnises  no  power  in  them  to  vary  the  rights  and  duties 
growing  out  of  the  Marriage  Contract,  or  to  effect  at  their  pie*. 
sore  a  partial  dissolution  of  that  Contract  (/) .  In  Oath  v.  Onth, 
it  was  determined,  after  great  consideration,  that  article*  •/ 
Separation  may  be  specifically  enforced,  at  the  suit  of  the  Wtfe, 
and  this,  though  the  Husband  offered,  by  his  Answer,  to  receive 
lib  wife  again  (g) ;  but  that  decision  has  been  moch  discoun- 
tenanced by  subsequent  Judges  (h) ;  Those  marriage  esses 
(cases  followed  but  not  approved)  (*)»  in  which  the  Court  has 
acted  upon  an  Agreement  to  separate,  have  been,  in  general, 
where  a  third  forty  has  intervened,  and  the  Agreement  was  not 
merely  between  the  Husband  and  Wife  (ft),  as  *where  [*386 
Trustees  have  covenanted  to  indemnify  the  Husband  against  the 
Debts  of  the  Wife,  which  forms  a  valuable  consideration  (I) ;  or 
where  a  fortune  has  accrued  to  the  Wife  after  separation  (m). 
As  against  Creditors  the  Court  will  never  decree  an  Agreement 
for  a  Separation  where  the  Agreement  rests  between  Husband 
and  Wife  only  (%) ;  but  where  the  Husband  was  a  Trader  liable 

junction,  and  it  was  obtained,  and  thert-  fused  to  make  any  Decree.    He  laid  it 

by  the  PlainthTand  others  were  enjoined,  had  always  been  a  favourite  object  of 

under  tbo  penalty  of  506L  against  pro-  this  Court  to  bring  a  Husband  and  Wife 

cfedjog  on  the  judgment.    Upon  this,  to  a  reoooe iliation  to  live  together,  but 

the  Plaintiff  petitioned, "  the  Parliament  that  be  new  knew  of  a  decree  to  ee  • 

for  the  Commonwealth  of  England ;"  tattish  a  separation ;  but  he  said  that 

but  what  wan  done  upon  this  petition  he  would  not  dismiss  the  Bid ;  and  Choi 

does  not  appear*  if  the  parties  could  find  any  oases  to  re- 

(d)  Lady  Head  t.  Sir  Francis  Head,  move  nis  doubts,  they  might  apply  again 

I  Yes.  17.  S.  C.  S  Atk.  560.  to  bring  on  the  cause."    No  notice  is 
(#)  Angkrand  Angler,  Oik.  Eq.  Bop.  taken  of  any  further  proceedings. 

190L  3.  S.  C.  Prat.  Ch.  496.  Lex  Pre-  (t)  See  Lord  St.  John  t.  Lady  St. 

tone,  BIS.  John,  11  Ves.  537,  and  what  is  said  in 

if)  Worraft  ▼.  Jacob,  3  Merrr.  £68.  Worrall  t.  Jacob.  3  MeriT.  968. 

(i)  Goth  v.  Gutfc.  3  Bro-  614;  mod  (fc)  8tersmtf.  Crawtey,  t  Vera.  S8S. 

see  Fitter  ▼.  Fitxer,«  Atk.  511,  and  Stephens  and  Olive,  S  Bro»  C.  C.  90f 

Fletcher  r.  Fletcher,  2  Cox,  99-  Compton  against  Collinson.  ibid.  386  ; 

(A)  See  Legard  ▼.  Johnson,  3  Ves,  and  see  the  obsertation   in  Legard  r. 

361,  Lord  St.  John  r.  Lady  St.  John  Johnson,  3  Ves.  369;  and  in  Lord  and 

II  Yen,  333,  Wilkes  r.  Wilces,  3  Dick*  Lady  Su  John,  11  Ves.  683.    See  also 
791.    This  last  case,  according  to  a  MS.  Cooke  r.  Wiggins,  10  Ves.  191. 

note  la    my    possession,    was   thus :        (I)  Stephens  t.  Oftre,  3  Bro.  C.  C. 

"  Where  the  Feme  had  a  separate  Es-  90 ;  and  King  ▼.  Brewer,  cited  ibid.  93, 

taie,  and  they  agreed  upon  a  separation,  in  note.    Compton  t.  Collinson,  S  Bro* 

and  that  part  of  the    separate   t  state  C  C.  386.    Worrall  r.  Jacob,  3  Merit, 

standing  in  Trustees'  names  shall  be  369,  370. 

gben  up  to  the  Baron ;  the  Court  would       (m)  See  the  observations  In  Legard 

not  decree  a  performance  of  this  Agree-  and  Johnson,  3  Ves.  359,  360. 
ment,  the  master  of  the  BoHs  saying,       (»)  See  Fitter  ▼.  Fitzer,  3  Atk.  514. 

the  agreement  amounted  to  a  Divorce,  Taylor  t.  Jones,  3  Atk.  603 ;  and  the 

which  this  Court  has  no  Jurisdiction  to  obserrations  and  decision  In  Legard  v. 

decree,  and  therefore,  although  it  was  Johnson,  3  Ves.  361. 
fully  consented  to  by  all  parties,  he  re- 
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to  the  Bankrupt  Laws  at  the  time  of  a  Deed  of  Separation,  in 
which  he  covenant*  with  a  Trustee  for  the  Wife,  in  considera- 
tion of  being  indemnified  from  all  debts  and  engagements  which 
may  be  contracted  bj  her  during  the  Separation,  to  release  his 
Remainder  in  Fee  in  certain  Estates  (of  which  he  was  Tenant 
for  Life,  with  Remainder  to  the  Wife  for  Life,  &c.  with  Re- 
mainder to  himself  in  Fee)  to  such  uses,  &c.  as  the  Wife  should 
by  Deed  or  Will  appoint,  such  Agreement  was  held  good,  not- 
withstanding the  1  Jac.  I,  c.  15.  8.  5  (o).  The  Wife  is  not 
bound  in  any  degree  by  a  Deed  of  Separation ;  and  a  specific 
Performance  could  not  be  enforced  as  against  her  (p) ;  and  it 
must  be  observed,  that  Articles  of  Separation  are  put  an  end  to 
by  Reconciliation  (q). 

A  parol  Agreement  for  an  equality  of  partition,  entered  into 
*389]  between  persons  who  had  a  right  to  *  contract,  and  ac- 
cordingly put  in  execution,  will,  though  of  long  standing,  be  es- 
tablished. And  if  a  Joint-tenant  upon  equality  of  partition 
thinks  proper  to  accept  of  a  contingent,  uncertain  advantage, 
where  one  moiety  of  the  Land  is  of  superior  value  to  the  other, 
it  will  not  vacate  the  Agreement  (*) ;  but  the  Agreement  of  the 
Husband  will  not  bind  the  Inheritance  of  his  Wife  (/). 

The  specific  performance  of  Covenants  is  frequently  sought  in 
Equity  Covenants  which  are  said  to  run  with  the  Land  will  be 
decreed  to  be  specifically  performed  for,  or  against,  (as  the  case 
may  be)  successive  owners  of  such  Land  (u). 

The  Court  will  not  give  a  specific  Performance  according  to 
the  Letter  of  the  Covenant,  where  there  has  been  a  change  of 
circumstances ;  but,  it  seems,  in  such  case,  it  will  execute  the 
Covenant  according  to  a  conscientious  modification  of  it,  to  do 
justice  as  circumstances  will  permit  iff). 

If  one  agrees  to  sell  Lands  he  has  not,  and  afterwards  ac- 
quires them,  he  will  be  compelled  to  perform  his  agreement  (y) ; 
as,  where  a  Purchaser  of  Crown  Lands  in  the  time  of  the  Re- 
bellion (or  as  the  Reporter*  Serf.  Maynard,  terms  it,  "  the  late 
War")  sold  part  to  the  Plaintiff,  and  covenanted  to  make  fur- 
ther Assurances  ;  and  on  the  King's  Restoration  he  had  a  Lease 
for  years  made  to  him  under  the  King's  title,  he  was  decreed  to 
assign  his  Term  in  the  part  he  had  sold  (z). 

#390]  *  Where  a  person  seised  of  Lands  agrees  by  Articles 
to  settle  Lands  of  a  certain  value,  the  articles  have  been  held  to 

(©)  Worrell  ?.  Jacob,  3  Men  v.  256.  Edw.  4,  46. 

(p)  See  Lord  8t.  John  ? .  Lady  St  (u)  1  Eq.  Cas.  Abr.  473. 

John,  11  Ves.  533.  537.  (x)  Davis  ?.  Hone,  2  Sen.  &  Lefr. 

(q)  Ibid.  537.  Fletcher  ▼.  Fletcher,  2  348. 

Cox,  99.  S.  C.  3  Bro.  619.  (y)  Clayton  y.  Duke  of  Newcastle,  2 

(«)  Ireland  t.  Kittle,  1  Atk.  642.  Cha.  Cas.  112. 

(f)  Ibid.  Sed.  rid.  Co.  Litt.  171.  a.  8  (*)  Taylor  t.  Dafar,  2  Cha.  Cas.  212. 
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be  a  lien  on  the  Lands,  of  which  such  person  was  then  seised, 
though  no  particular  Lands  were  mentioned  in  the  Articles  (y). 

So,  where  Tenant  for  Life,  with  power  to  make  a  Jointure  of 
5002.,  in  consideration  of  Marriage,  and  of  10,000/.,  covenants 
to  make  such  Jointure,  but  dies  without  doing  it,  it  has  been 
held  that  the  Articles  are  a  lien  on  the  Estate,  and  that  by  the 
execution  of  them  the  Covenantor  became  a  Trustee  for  the 
Feme  (z) . 

Where  a  Husband  is  bound  by  his  Covenant,  or  his  Trustees 
are  bound  with  his  consent,  and  with  his  Money,  to  purchase 
and  settle  Lands,  and  be  does  purchase  Lands  of  less  (a), 
equal  (6),  or  greater  (c)  value  than  the  Sum  he  covenanted  to 
lay  out,  but  does  not  settle  them,  he  is  (unless  the  Land  be 
Copyhold  (d)f  presumed  to  have  made  the  Purchase  for  the  pur- 
pose of  the  Settlement  («)  ;  for  it  is  a  Rule,  that  where  a  Man 
is  bound  to  do  an  Act,  and  he  does  what  may  enable  him  to  do 
the  Act,  it  is  taken  to  have  been  done  by  him  with  the  view  of 
doing  that  which  he  was  bound  to  do  (/). 

*The  reason  why  it  is  held  a  satisfaction  in  these  cases,  [*391 
teems  to  be,  that  the  Court  will  not  draw  out  of  the  Personal 
Estate,  to  the  prejudice  of  the  Widow  and  Younger  Children,  a 
Sum  of  Money  which  would  be  a  double  Provision  for  the  eldest 
Son  (g). 

These  cases  of  satisfaction,  however,  depend  upon  the  intent 
of  the  Party,  and  Evidence  is  admissible  to  show,  that  a  Pur- 
chase was  not  made  in  performance,  or  part-performance  of  the 
Covenant  (A).  If  the  Purchaser  sells  or  mortgages  the  Lands, 
it  will  be  considered  as  Evidence  that  they  were  not  meant  to  be 
in  satisfaction  of  the  Covenant  (t) ;  but  a  Devise  will  not  have 
such  construction  (fc). 

The  Cases  do  not  sufficiently  distinguish  between  a  satisfaction 
and  the  performance  of  a  Covenant.  Satisfaction  may  exist 
without  an  Intent,  but  performance  must  always  be  the  result  of 
an  Intent  (/). 

(y)  Roundell  ?.  Breary,  S  Vern.  482.  from  (be  Register's  Book,  10  Yes.  519, 

confirmed,  3  Atk.  387,  9.    Coventry  t.  520.    Lechmere  and   Lechmere,   For. 

Coventry,  Gilb.  168.  80. 

(a)  Lady  v.  Lord  Coventry,  2  Mod.  (/)  Sowden  t.  Sowden,  1  Bro.  C.  C. 

19*  583,  S.  C.  mentioned  in  note,  3  P.  Wms. 

(«)  See  3  Atk.  635.    Lechmere  and  328 ;  end  see  1  Coi,  165.     Lechmere 

Carlisle,  3  P.  Wms.  228.  and    Lechmere,   Forest  60,  in  which 

(5)  Wflcns  ▼.  W  Ice*,  2  Vein.  558,  report  there  is  a  mistake,  see  1  Cos, 

relied  on  3  Atk.  634.  Deacon  ?.  Smith,  166.    Weyland  v.  Weyland,  2  Atk.  634. 

3  Atk.  323.  (g)  See  Lee  and  Cos,  3  Atk.  421. 

(<r)  See  Garthshere  v«  Chalie ,  10  Yes*  (A)  Garthshore  v.  Chalie,  10  Ves.  10. 

9.  (t)  Deacon  v.  Smith,  3  Atk.  326. 

(d)    Attorney-General   and    Whore-  <&)  Tooke  v.  Hastings,  2  Vern.  97. 

wood,  1  Ves.  541.  (0  Sc«  tne  distinction  taken  by  the 

(«)  Lench  t.  Lench,  10  Ves.  516 ;  Master  of  the  Rolls  in    Goldsmid  v. 

Me  also  Wilson  and  Foreman,  imper  Goldsmid,  1  Swanet.  219. 
fectly  reported  in  2  Dick.  593,  but  stated 
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If  there  be  a  Covenant  on  Marriage  to  settle  specific  Lands, 
this  Covenant  is  not  satisfied  by  suffering  other  Lands  of  equal 
value  to  descend  (m). 

If  by  Articles,  previous  to  the  Marriage,  a  Husband  covenants 
to  leave  the  Wife,  by  Deed  or  Will,  1,000/.,  and  the  Husband 
dies  intestate,  and  the  Wife's  distributive  share  of  the  personal 
Estate  is  of  a  value  equal  to,  or  exceeding  1,0001.,  it  is  a  satis- 
*392]  faction  *of  the  Covenant  (n).  It  is  the  same  where  a 
Widow  takes  under  a  quasi  Intestacy  (o). 

It  would  have  been  otherwise  decided,  it  seems,  in  these 
cases,  if  the  Debt  arose  in  the  Husband's  Lifetime,  as,  if  he  cove- 
nanted to  pay  a  sum  within  two  years  after  Marriage,  and  lived 
the  two  years,  and  died  (p).  And  an  orphanage  share,  it  has 
been  held,  is  not  a  satisfaction  of  a  Covenant,  because  not  in 
the  Father's  power  (q). 

In  one  case  it  was  held,  that  if  there  be  a  Contract  to  settle  a 
particular  Estate,  and  there  is  a  breach  of  the  Contract,  it  is  a 
question  of  damages,  and  an  Issue  must  be  directed  to  try  what 
the  damages  are  ;  in  which  it  was  said  to  differ  from  a  Contract 
to  purchase  Lands,  in  which  case  Lands  would  be  decreed  to  be 
purchased  (r) ;  but  previous  Cases  appear  to  have  established  it 
as  the  doctrine  of  the  Court,  that,  though  a  Covenant  to  settle 
or  convey  particular  Lands,  would  not,  at  Law,  create  a  Lien 
upon  the  Lands ;  yet,  in  Equity,  such  a  Covenant,  if  for  a  valua- 
ble consideration,  would  be  deemed  a  specific  Lien  on  the  Lands, 
and  a  performance  of  the  Covenant  decreed  against  all  persons 
claiming  under  the  Covenantor,  except  Purchasers  for  a  valuable 
*393]*consideration,  and  without  notice  of  such  Covenant  (t). 

If  one  covenants  before  Marriage  to  settle  certain  Lands  on 
his  Wife  for  life,  and  afterwards  devises  such  Lands  for  the  pay- 
ment of  Debts,  the  Covenant  operates  as  a  specific  Lien  on  the 
Lands.  But  a  Covenant  to  settle  Lands  of  the  value  of  601.  a 
year,  without  mentioning  any  particular  Lands,  does  not  operate 
as  a  specific  Lien,  but  the  Wife  must  come  in  as  a  Creditor  in 
general,  and  the  Master  will  value  her  Estate  for  life,  and  she 
will  be  allowed  to  the  amount  of  that  valuation  (f). 

Where  a  Husband  covenants  that  Lands  settled  are  of  such 
an  annual  value,  this  amounts  to  a  Covenant  on  his  part  to  settle 

(in)  Trevor  v.  Trevor,  Dom.  Proc.  5  1  Ves.  1. 
Feb.  1719,  mentioned  in  Lord    Har-  (?)  Cue  on  Mr*.  Parson's  Will,  men- 
court's  MS.  Tables.  tioned  1  Vet.  1. 

(n)  Lee  t.  D'Aranda,  1  Ves.  1,  S.  C  (r)  Wade  v.  Paget,  1  Bro.  C.  C  3S9; 

3  Atk.  419.   See  also  Prime  v.  Stebbing,  and  see  Vernon  v.  Vernon,  3  P.  Wmo- 

2  Yes.  411.      Btandy  v.  Widmorc,  2  594. 

Vern.  709.  S.  C.  more  full,  1  P.  Wms.  (*)  Finch  ▼.  Earl  of  Winchelsea,  1  P. 

324.    Garthshore  v.  Chalie,  10  Vet.  1  Wins.  282.    Freemoult  v.  Dedire,  1  P. 

S.  C.    MS.  Goldsmid  t.  Goldsmid,  1  Wms.    429.     Coventry    v.   Coventry, 

Swanst.  317.  S.  C.  1  Wils.  C  C.  140.  Gilb.  Rep.  160,  and  at  end  of  Francis* 

(o)  Goldsmid  v.  Goldsmid,  1  Swanst.  Max.  cited  1  Fonbl.  Eq.  359,  n.  (d.) 

211.  S.  C.  1  Wils.  C.  C.  140.  (I)  Freemoult  v.  Dedire,  1  P.  Wms. 

(jt)  Oliver  v.  Brighouee,  mentioned  in  429* 
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awf  make  good  to  that  extent,  in  case  of  deficiency ;  but  the 
value  must  be  calculated  at  the  time  of  the  Settlement,  and  not 
at  the  death  of  the  Husband  (it). 

If  a  Husband  covenants  to  settle  on  the  eldest  Son  of  the 
Marriage,  and  lets  Land  descend  to  him  in  Fee,  this  is,  so  far,  a 
performance  of  his  Covenant  (x).  It  is  the  same  where  Lands 
descend  to  an  Heir  at  Law,  who  claims,  in  place  of  his  Ances- 
tor, a  sum  of  Money  to  be  laid  out  in  Land  (y). 

All  these  cases  of  implied  satisfaction,  or  presumed  perform- 
ance, are  where  the  Husband  or  Father  has  done  nothing,  as  in 
the  suffering  Land  to  descend,  ^without  any  declaration  [*394 
what  way  he  intended  they  should  go.  But  where  a  Will  is 
made,  and  a  clear  intentiou  discernible,  the  •construction  must  be 
according  to  the  Will  (z) . 

So  where  parties  enter  into  an  Agreement  as  to  the  produce  of 
Land,  the  Land  itself  will  be  affected  by  the  Agreement.— 
Where,  therefore,  there  was  a  Covenant  to  appropriate  one-third 
of  the  produce  of  a  Real  Estate  to  raise  a  sum  of  Money,  it 
was  considered  not  merely  as  a  personal  Covenant  suable  at 
Law,  but  as  creating  a  Lien  upon  the  Land,  and  the  Cove- 
nantees entitled  to  have  it  specifically  performed  (a).  (l\ 

If  a  sum  of  Money,  say  5001.  be  covenanted  to  be  laid  out  in 
Freehold  and  Leasehold  Property,  and  the  Covenantor  dies,  it 
might  be  a  question,  no  where,  it  seems,  decided,  between  the 
Heir  and  Personal  Representative,  how  much  of  the  Money  is,  to 
be  considered  as  Freehold  Property  descendible  to  the  Heir, 
and  how  much  as  Leasehold,  belonging  to  the  Personal  Repre- 
sentative ;  but  if  in  such  case  the  Covenantor  by  his  Will  makes 
a  general  Devise  of  all  his  Freehold  and  Leasehold  Lands  and 
Hereditaments,  this  would  pass  the  5002.  (6). 

It  is  observable,  that  where  Money  is  agreed  or  directed  to  be 
laid  out  in  Land,  to  be  settled  to  particular  uses,  it  will,  whilst 
uninvested,  be  considered  as  Land  in  regard  to  succession,  and 
go  to  the  Heir  of  the  person  entitled  to  the  Inheritance  in  the 
Land  to  *be  purchased,  in  the  same  manner  as  the  Land,  [*395 
if  purchased,  would  have  done  (c) ;  until  some  person  compe- 
tent to  dispose  of  the  Lands  under  the  limitation  of  the  uses, 
shall  clearly  manifest  and  decide  his  intention  to  terminate  the 


(«)  Speake  t.  Speake,  1  Vera.  217.  and  8.  C.  on  rehearing,  4  Bro.  0.  C. 

(*)  See  diet.  6  Ves.  4 1 1.  4*1. 

8)  Ibid.  (6)   See  Guidot  ▼.   Gnidot,  3  Atk. 

)  See  Prime  ▼.  Stebbing,  8  Ves .  354. 

41 1.  (c)  See  Attorney-General  end  Milner, 

(e)  Legerd  ▼•  Hodge*,  3  Bro.  C  C.  3  Atk.  114. 


(1)  A  court  of  chancery  may  decree  a  specific  performance  of  a  general  cove* 
nant  of  indemnity,  though  it  sound  only  in  damages*  Champion  t.  JbYewn,  6 
Johns.  Ch«  Rep.  398* 


1 


395  EQUITY  JURISDICTION. 

realizing  Trust,  and  to  dispose  of,  or  have  the  uninvested  fluid 
again  considered  as  mere  personal  Property  (d). 

And  where  a  sum  of  Money  is  given  by  Will  and  directed  to 
be  laid  out  in  the  purchase  of  Lands,  or  of  Lands  in  a  particular 
county,  and  after  they  are  bought,  to  be  settled  upon  such  and 
such  Persons;  if  a  Bill  is  filed,  the  Course  of  the  Court  is,  to 
direct  a  purchase,  and  the  produce  of  the  Money  to  go  as  the 
Land  itself  until  purchased  (e).  So  if  there  be  a  direction  by 
Will  to  purchase  a  particular  Estate,  which  is  swallowed  up  by 
an  Inundation,  as  happened  in  Essex :  or  if  the  direction  is  to 
purchase  an  Estate  in  such  a  county,  and  it  cannot  be  procured, 
the  Money  will  not  go  to  the  Executors,  but  in  such  manner  as 
the  Rents  and  Profits  would  do  where  the  Laud  is  purchased  (/)• 

And  where  Money  is  agreed  by  articles  to  be  laid  out  in  Land, 
the  Party  who  would  have  the  sole  Interest  in  the  Land  when 
bought,  may  elect  to  have  the  Money  paid  to  him,  and  that  it 
shall  not  be  laid  out  in  Land  (g).  And  it  is  the  same  in  case  of 
a  Bequest  of  Money  to  be  laid  out  (A). 

*396]  *A  very  small  circumstance,  a  very  slight  declaration, 
will  take  from  Money  the  quality  of  Land,  but  it  is  not  compe- 
tent to  an  Infant  to  make  that  election  ;  and  in  that  case  the 
property  will  remain  as  it  was  (i). 

A  wife  is  examined  apart  from  her  Husband  as  to  the  disposi- 
tion of  Money  devised  to  be  laid  out  in  Land  for  Hfer  and  her 
Heirs  (&),  or  for  her  in  Tail,  with  the  Reversion  to  her  in  fee, 
whether  she  would  receive  the  Money,  or  have  it  laid  out  in 
Land.  If  she  elects  to  take  it  in  Money,  an  inquiry  is  directed, 
whether  she  has  a  Settlement  (/}. 

And  where  Money  is  to  be  Laid  out  in  Land,  to  be  settled  on 
one  for  Life,  with  Remainder  in  Tail,  the  Court  will  pay  out  the 
Money  upon  the  application  of  the  Tenant  for  Life  and  the 
Tenant  in  Tail  (m),  provided  they  are  not  Infants  (n) ;  bat  the 
Wife  of  th£  Tenant  in  Tail,  as  she  would  be  entitled  to  Dower 
out  of  the  Land,  if  the  Money  were  laid  out,  must  give  her  con- 
sent (o).  If,  however,  the  Estate  to  be  purchased  was  to  be 
settled  on  A.  for  Life,  Remainder  to  B.  in  Tail,  Remainder  to 
C.  in  fee,  the  Money  was  not  directed  to  be  paid  on  an  applica- 
tion by  A.  and  B.  because  of  the  contingency  to  C.  but  if  the 

(iQ  Pulteney  t.  Darlington,  7  Bro.  P.  (lb)  Pearson  r.  Brereton,  3  Atk.  71. 

C.  548.    Toml.  Ed. ;  and  see  Earlom  (/)  Binford  ▼•  Bowden,  1  Vee*  jun. 

▼.  8a«uders,  Ambl.  849.  Bradish  ?.  Gee,  612 ;  and  see  Oldham  r.  Hughes,  %  Atk. 

AiBbl.  889.  463.    Trafford  ▼.  Boeha,  3  Atk.  447. 

(e)    Earl  of  Coventry  ▼.  Coventry,  3  Cunningham  ▼.  Moody,  1  Ves.  176. 

Atk.  396. 8.  C.  best  reported  at  the  and  (m)  Amler  r.  Amler,  3  Yea*  687. 

of  Francis's  Maxims  in  Eq.  (n)  Carr  against  Ellison,  8  Bro.  C.  C. 

(/)  8  Atk.  369 ;  and  see  10  Yes.  610.  8$.    1  P.  Wms.  90, 130,  and  389  ;  and 

(g)  Benson  t.  Benson,  1    P.  Wms.  see  Forester,  878. 

ISO.  (*)  See  note  O.  to  Eyre's  case,  3  P. 

(a)  Seeley  r.  Jago,  1  P.  Wms.  389.  Wms.  14. 

(t)  Van  T.  Barnett,  19  Ves.  109. 
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Remainder  was  to  B.  in  fee,  or  to  A  in  Tail,  Remainder  to  him 
in  Tee,  then  on  such  application  the  *Money  was  paid  (/>),  [*397 
as  it  was  also  where  those  in  Remainder  consented  (g). 

The  old  rale  was  to  decree  the  Money  to  one  who  would  be 
Tenant  in  Tail,  if  laid  out  in  Lands,  with  remainders  oyer ;  but 
Lord  Copper  altered  that  doctrine  (r),  and  held,  that  the  Re- 
mainder-man should  have  his  chance,  as  he  could  not  be  barred 
but  by  Recovery,  which  required  time,  and  wonld  not  direct  it 
to  be  paid  in  Money ;  and  the  accident,  of  the  death  of  the 
Tenant  in  Tail  in  that  case,  before  a  Recovery,  showed  the  Re- 
mainder-man's interest  in  so  glaring  a  light  that  it  established  the 
precedent  (*).  But  where  the  Remainder  could  be  barred  by 
Fine,  the  Court  decreed  the  Money  (t). 

And  now,  by  the  Statute  (39  and  40  Geo.  8.  c.  66,)  it  is  not 
necessary  to  have  such  Money  actually  invested  in  Land  in 
order  to  bar  the  Estate  Tail  and  Remainders  over ;  but  upon 
the  Petition  of  the  first  Tenant  in  Tail,  and  of  the  owner  of  the 
antecedent  particular  Estate,  if  any  (t#),  in  tb<*  Lands,  Courts  of 
Equity  may  order  Money  subject  to  such  Trusts  to  be  paid  to 
the  Petitioners.  But  if  it  be  a  doubtful  question  what  Estate 
the  Party  is  entitled  to,  the  Court  will  not  decide  it  upon  an  e* 
parte  Petition  under  this  Act  (*).  And  before  an  Order  can  be 
obtained  under  the  Act,  the  Court  takes  care  to  see,  by  a  Re* 
ference  to  the  Master  for  that  purpose  (v),  *that  the  Fmid  [*S98 
is  clear;  and  a  Petition  will  not  be  heard  on  the  last  day  of 
Term ;  but  to  obtain  the  Order  in  Term,  the  application  must  be 
made  at  such  a  period  of  the  Term  as  would  have  given  sufficient 
time  for  a  Recovery  to  be  suffered  (z) .  If  the  application  is  made 
in  the  Vacation,  the  Money  is  ordered  to  be  paid  to  the  Party,  in 
case  he  should  be  living,  on  the  second  day  of  the  ensuing 
Term  (a). 

A  Covenant  to  renew  a  Lease,  at  the  request  of  the  Lessee, 
within  the  Term,  will  be  enforced,  even  in  favour  of  the  Execu- 
tor of  the  Lessee  who  died  before  any  request  made  (ft). 

A  dear  Contract  for  the  perpetual  Renewal  of  a  Lease  for 
lists  (c),  or  for  Years,  will  be  specifically  eiecuted ;  bat  a 
Covenant  at  the  expiration  of  one  Lease  for  twenty-one  years, 
to  make  a  new  Lease,  "  with  all  Covenants,  Grants,  and  Arti- 
cles, as  in  the  former  Lease  contained,"  will  not  be  allowed  to 


(p)  Short  v.  Wood,  1  P-  Watt.  470.  («)  Ei  parte  Stem,  6  Vm.  166,  ep- 

Traibrd  v.  Boebm,  3  Atk.  447  proved  ei  parte  Row,  S  Ves.  fc  Be*  11. 

(g)  CoUet  v.  Collet,  1  Atk.  18.  (y)  Bz  parte  Hodges,  S  Vet.  576. 

(r )  Set  Golwall  v.  Shedwett,  1   P.  (*)  fix  parte  Frith,  S  Tea.  60S. 

Wmj.  471. 485.  (•)  Ex  parte  Bonnet,  ex  parte  Dol- 
ts) 1  Ves.  176.  man,  6  Ves.  116,  and  ?id.  note  to  Plet- 
(I)  Ibid.  cher  ?.  Toilet,  5  Vee.  12,  in  note. 
(«)  In  such  case  there  must  be  two  (6)  Hyde  t.  Skinner,  8  P.  Waw.  196* 

petitions:    Barnes  v.  Bejnes,  9  Vet.  (e)  Forniyal  and  Crew,  3 Atk.  S3. 

468. 
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operate  as  a  Covenant  for  perpetual  Renewal  (d) ;  unless  there 
are  additional  words  clearly  importing  that  a  perpetual  Interest 
is  intended  (e). 

It  has  been  holden,  that  upon  a  Bill  for  the  specific  perform- 
*399]  ance  of  an  Agreement  for  a  Lease,  the  Court  *cannot  ap- 
portion the  price  according  to  the  time  already  expired  (/) ;  but 
it  appears  that  where  the  Vendor  of  a  Lease  has  continued  in 
possession,  and  in  consequence  of  a  Suit,  time  has  elapsed,  In- 
terest will  be  ordered  to  be  paid  by  the  Purchaser,  on  his  Pur- 
chase-money ;  and  Rent,  in  respect  of  his  Possession,  by  the 
Vendor  (g). 

When  a  Person  undertakes  to  do  a  thing  which  he  can  him- 
self do,  or  has  the  means  of  making  others  do,  the  Court  com- 
pels him  to  do  it,  or  procure  it  to  be  done  (&}.  It  has  been  de- 
termined, that  a  Man  may  be  decreed  to  procure  his  Wife  to 
acknowledge  a  fine  of  mortgaged  Lands  (i) ;  or  to  procure  bis 
Wife  to  join  in  a  surrender  of  Copyhold ;  and  with  this  doctrine 
recent  cases  agree  (fc).  And  if  a  Feme  Covert  agrees  to  join 
with  her  Husband  in  making  a  Surrender,  or  in  levying  a  Fine, 
and  he  dies  before  it  is  done,  a  Court  of  Equity  will  compel  her 
to  perform  the  Agreement  (i),  her  conscience  being  bound. 

So  if  a  Husband  possessed  in  right  of  his  Wife  of  a  term  of 
years,  agree  with  another  for  an  under  Lease,  but  dies  before  the 
Lease  is  executed,  the  Agreement  will  yet  be  specifically  per- 
formed agaiust  the  Wife  (m). 

*400]  *If  a  Husband  covenanting  for  his  Wife,  states  an  abso- 
lute impossibility  to  perform  his  Covenant,  and  offers  to  put  the 
Party  in  the  same  situation  as  if  the  Agreement  had  never  taken 
place,  the  Agreement,  it  seems,  would  not  be  enforced  (n). 

In  one  case,  the  Husband  was  decreed  to  join  in  a  Convey- 
ance, and  procure  his  Wife  so  to  do ;  and  to  induce  him,  an 
alternative  was  added,  viz.  that  if  he  did  not,  in  the  time  and 
manner  directed  by  the  Master,  perform  it,  he  should  account 

(d)  Moore  r.  Foley,  6  Yes.  338.    Ig-        (i)  Rut  t.   Whittle,   Tot  94,  and 
gulden  f .  May,  9  Ves.  385  ;  tod  see  3d    Griffin  v.  Taylor,  ib.  106. 

toI.   Hargrave's  Jurisconsult  Exercita-  {k)  Morris  ? .  Stephenson,  7  Ves.  474 ; 

tions,  178,  on  the  subject  of  this  ease,  and  see  Hall  r.  Hardy,  3  P.  Was.  187, 

Bridges  ▼.  Hitchcock,  1  Bro.  P.  C  588.  and  Barrington  v.  Home,  8  Eq.  Abr. 

Bettesworth  against  Dean  of  St  Paul's,  17.  PI*  7.  5  Yin.  547,  the  ease  of  a  Fine 

3  Bro.  P.  C.  389.    Somemlle  t.  Chap-  agreed  to  be  procured ;  see  also  Berry 

man,  1  Bro.  C.  C.  S3.    Tritton  against  v.  Wade,  Finch,  p.  180,  and  Outran  v. 

Foote,  8  Bro*  0.  C  636.    S.  C  8  Cox.  Browne,  MS. 

174.    Russell  t.  Darwin,  mentioned  in  (I)  Baker  ▼.  Child,  8  Vara.  61.    Bed 

note  to  8  Bro.  C.  C.  639;  see  also  Har-  rid.  what  is  said  of  that  case,  Bq.  Cas. 

nett  ▼.  Yielding,  8  Sch.  &  Lefr.  656.  Abr.  68.  pt  8. 

(e)  Ibid.  557.  (m)  Steed  apinst  Crugh,  9  Mod.  43. 
(/)  King  ▼.  Wightman,  1  Anstr.  80.  Druce  t.  Dennisoa,  6  Ves.  394,  5. 

ig)  tyer  v.  HargraTe,  10  Ves.  505.  (n)  See  Outread  ?.  Round,  4  Vin. 

(a)  Coetigan  ▼.  Hastier,  8  Sch.  &    Abr.  803.  pi.  4.    Morris  t.  Stephenson, 
Left.  166.  7  Ves.  478. 
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to  the  Plaintiff  for  the  Money  received  in  respect  to  the;  Agree- 
ment (o). 

It  seems,  however,  very  doubtful,  whether  under  a  Contract 
by  a  Husband  alone  to  sell  the  Estate  of  his  Wife,  the  Court 
would  decree  him  to  procure  her  to  join  (p;.  Lord  Cowper  re- 
fused to  enforce  a  specific  performance  of  a  Covenant  by  a  Hus- 
band, that  his  Wife  should  levy  a  Fine  (a). 

In  one  case  it  is  laid  down,  that  if  a  Husband  agrees  by  Arti- 
cles under  his  hand  to  convey  his  Wife's  Lands  to  B.y  B.  may 
prefer  his  Bill  against  the  Husband  and  Wife  to  compel  a  spe- 
cific execution  of  this  Agreement,  and  if  the  Wife  upon  private 
examination  consents,  the  Court  will  decree  it;  but  it  was 
doubted  whether  the  Court  would  decree  a  specific  perform- 
ance, if  the  Bill  be  preferred  against  the  Husband  only,  because, 
if  the  Court  should  compel  the  Husband  to  convey,  the  Hus- 
band would  compel  the  Wife,  who  is  under  his  power  ;  and  the 
Wife  ought  not  by  *Law  to  convey  by  means  of  any  com-  [*401 
pulsion  from  the  Husband  (r). 

If  a  Husband  covenants  to  settle  all  his  real  and  personal  Es- 
tate on  his  Wife,  and  the  Heirs  of  her  body  by  him  begotten, 
and  obliges  to  give  each  of  her  Children  by  him  begotten,  1 ,0001. 
a-piece  at  twenty-one,  and  to  divide  the  residue  equally  among 
them  at  her  death,  this  gives  an  Estate  for  Life  only  to  the  Wife, 
with  Remainder  in  Fee  to  the  Children  as  Tenants  in  common ; 
and  the  property  of  the  Testator  is  so  tied  up,  that  a  real  Estate 
purchased  by  him  in  his  Life-time,  with  part  of  his  personal  Es- 
tate, will  be  considered  as  personal  Estate,  and  be  disposed  of 
accordingly  (t). 

It  has  been  held,  that  if  one  Party  perfoms  his  part  of  an 
Jiward,  the  Court  of  Chancery  may  compel  the  other  Party  to 
perform  his,  though  the  Award  was  not  made  originally  by  the 
direction  of  that  Court  (t).  That  a  Bill  will  lie  for  the  specific 
performance  of  an  Award  is  clear  (u) ;  and  this,  though  the 
Award  be  unreasonable,  the  Arbitrator  being  a  judge  of  the 
Party's  choosing,  and  the  Award  being  considered  as  ascertain- 
ing the  terms  of  a  previous  Agreement.  But  though  if  the 
Award  directs  any  thing  to  be  done  respecting  Lands,  the 
Court,  it  seems,  will  decree  a  specific  performance  of  the 
Award;  it  will  not  execute  an  Award  for  the  payment  of 
Money. 

(o)  Sec  Sedgwicke  y.    Hargrare,  3  Eq.  Rep.  345.  S.  C.  Prec.  Cfa.  16  GjJb. 

Ves.  57.  Lex  Pretoria,  MS ;  mod  see  Davis  ?. 

(j»)    Gilbert's    Lex    Pretoria,   845.  Jones,  1  Few  Rep.  367. 
Emery  t.  YVase,  5  Yes.  84S.  S.  C.  on        ( $)  Lowtber  y.  Earl  of  Westmoreland, 

Appeal,  8  Ves.  84a  1  Cox,  65. 

iq)  Outread  ▼.  Round,  Yin.  Abr-  tit.        (*)  Bisbop  r.  Bishop,  1  Cba*  Rep.  143. 
"  Baron  and  Feme,"  (H.  b.)  Ca.  4.  S.        («)  Wood  r.  Griffith,  1  Swanst.  43.  S. 

C.  3  Eq.  Abr.  145.  C.  1  Wils.  C  G.  44. 

(r)  Bee  Wheeler  and  Newton,  Gilb* 
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*402]  *  Hating  considered  those  cases  in  which  a  specific  per 
formance  is  decreed,  we  may  now  proceed  to  notice  those  in- 
stances in  which  p  specific  performance  has  been  refused. 

The  Court  will  not  decree  a  specific  performance  of  Con- 
tracts  of  every  description.  It  is  only  where  the  Party  wants 
the  thing  in  specie  (y),  and  where  the  legal  remedy  is  inadequate 
or  defective,  that  a  Court  of  Equity  interferes  (*). 

A  Parol  Agreement  concerning  personal  Estate  to  any  extent, 
if  reasonable  and  proved,  is  binding,  and  may  be  discharged  by 
Parol  (a) ;  but,  in  general,  a  Bill  will  not  lie  for  a  specific  per- 
formance of  Contracts  for  Chattels  (1),  or  which  relate  to  JMfer- 
chandiss ;  as  a  Bargain  for  Com  (6),  or  for  Stock  ;  for  damages 
in  these  cases  may,  with  equal  advantage,  be  recovered  in  an  Ac- 
tion, and  corn  or  Stock  bought  (e) .  Such  cases  therefore  are 
left  to  be  decided  at  law  (d).  Sir  Joseph  Jekyl  decreed  a  spe- 
cific performance  in  the  case  of  a  Chattel  (e) ;  but  Lord  Mac- 
clesfield reversed  his  Decree,  and  from  that  time  the  Rule  of  the 
Court  has  been  not  to  entertain  such  a  Bill  (/)•  Cases  of  Con- 
tracts for  the  purchase  of  Lands,  or  things  that  relate  to  Reality,  are 
of  a  permanent  nature,  and  if  a  person  agrees  to  purchase  them, 
*403]  it  is  on  a  particular  *liking  to  the  Land,  and  is  quite  a 
different  thing  from  matters  in  the  way  of  Trade*  But  notwith- 
standing this  general  distinction  between  personal  Contracts  for 
Goods,  and  Contracts  for  Lands,  there  are  cases  where  persons 
may  enforce  a  specific  performance  of  Agreements  relating  to 
Personalty  (g) ;  but  the  Court  will  weigh  with  great  nicety 
cases  of  this  kind  (h) :  as  where  there  were  articles  for  the  Sale 
of  800  tons  of  Iron,  to  be  paid  for  by  Instalments,  in  a  certain 
number  of  years,  a  specific  performance  was  decreed  (i).  So, 
where  a  Man  contracts  for  the  purchase  of  a  great  quantity  of 
Timber,  as  a  Ship  Carpenter,  by  reason  of  the  vicinity  of  the 
Timber,  and  where  a  Man  wanting  to  clear  his  Land  agrees  to 
sell  his  Timber,  in  order  to  apply  the  Land  to  a  particular  sort 
of  Husbandry ;  in  such  cases,  as  nothing  could  answer  the  jus* 

(y)  Errington  v.  Ayneslcy,  2  Bro.  C.  Thornton,  10  Ves.  161 ;  and  see  Mason 

G.  341.  and  Armitage,  13  Ves.  37. 

(«)  Flint  w.  Brandon,  8  Ves.  163.  (4)  Buxton  ?.  Lister,  3  Atk.  383. 

(a)  Gibbons  v.  Caunt,  4  Vet.  S47,  8,  («)  In  Cud  ▼.  Rutter,  1  P.  Wins.  *)70. 

9*  (/)  3  Atk.  383;  and  see  Capper  v. 

(6)   Cud  and  Rutter,  Vin.  Abr.   tit.  Harris,  Bunb.  135. 

"  Contract  and  Agreement,"  (M.)  C.  (g)  See  Buxton  t.  Lister,  3  Atk.  334. 

21.  8.  C.  1  P.  Wms.  570.  (&)  Ibid.  385. 

(e)  See  Bunb.  135.    Errington  y.  An-  (i)  Taylor  ▼.    Neville,  mentioned  3 

nesley,   %   Bro.   C   C  341.    Flint  v.  Atk.  384. 
Brandon,  8  Ves.  163.    Nutbrowne  v. 

(1)  Vide  Brown  ▼.  QUUland,  3  Des.  541.  Although,  as  a  general  rule,  His  well 
settled,  that  chancery  will  not  decree  specific  performance  of  a  contract  relating 
to  most  kinds  of  personal  chattels  ;  yet,  it  seems,  as  to  some  kinds,  exceptions 
hare  been  made :  Thus  a  bill  for  a  specific  performance  of  a  contract  of  sale  at 
auction,  of  negro  stares,  was  sustained,  lb. 
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tioe  of  the  cage  bat  the  performance  of  the  Contract,  in  specie, 
a  specific  performance,  it  qeems,  would  be  decreed  (&). 

It  has  been  said  (though  there  are  early  dicta  to  the  contrary)  (l)> 
that  a  specific  performance  of  an  Agreement  to  build  a  House 
will  not  be  decreed  (m) ;  but  Lord  Hardtoicke  seems  to  hare 
thought  differently  (n)t  and  decreed  a  specific  performance  of  a 
Covenant  to  rebuild  though  he  would  not  of  a  Covenant  *to  [*404 
repair  (o)  ;  and  Lord  Rosslyn  held,  that  if  on  a  Covenant  to 
build  the  transaction  is  in  its  nature  defined,  a  specific  perform- 
ance would  be  decreed ;  but  if  it  is  loose  and  undefined,  and  it  is 
not  expressed  distinctly  what  the  building  is,  so  that  the  Court 
could  describe  it  as  a  subject  for  the  Report  of  the  Master,  the 
Jurisdiction  does  not  apply  (p). 

Common  Covenants  in  a  Lease  will  not  be  specifically  en- 
forced in  Equity;  the  proper  remedy  being  at  Law  (a). 

A  Bill  will  not  lie  for  a  specific  performance  of  an  Agree- 
ment (r)  or  a  Covenant  (0)  to  refer  to  Arbitration. 

Nor  will  a  Bill  lie  for  the  specific  performance  of  an  Agree- 
ment to  purchase  the  business  of  an  Attorney;  since,  supposing 
such  an  Agreement  not  illegal,  it  is  yet  such  as  a  Court  of  Equity 
has  no  means  of  carrying  into  execution  (*). 

If  an  Estate  be  sold  under  a  Decree,  a  Bill  for  a  specific  per- 
formance will  not  lie,  but  the  Purchaser  must  proceed  under  the 
Decree  (11). 

A  Party  calling  for  the  aid  of  a  Court  of  Equity,  must  came, 
as  it  is  said,  with  clean  hands  (x) ;  it  being  a  maxim  of  Equity, 
that  "  He  that  hath  committed  Iniquity  shall  not  have  Equity  (y)." 
A  Defendant,  "therefore,  to  a  Bill  for  a  specific  perform-  [*405 
ance  of  an  Agreement  is  allowed  to  resist  it,  by  showing  that 
under  the  circumstances  the  Plaintiff  is  not  entitled  to  the  prayer 
of  his  Bill ;  as  by  evincing  that  there  has  been  an  Omission,  or 


(b)  See  Buxton  t.  Lister,  3  Atk.  3S5.  t.  Virgin,  3  Ves.  185,  find  Flint  7.  Bran- 
That  an  Agreement  for  the  Sale  of  Tim-  don,  8  Ves.  164.  Hill  and  Barclay,  16 
her  need  not  be  in  writing,  tee  1  Lord  Ves.  408,  and  as  to  covenant  to  repair ; 
Raym.  182 ;  but  see  Crosby  and  Wads-  and  see  Whisler  and  Mainwaring,  men- 
worth,  6  East,  602,  and  also  11  East,  tioned  3  Wood.  Lect.  464,  in  note  (1.) 
368.  (p)  Moseley  r.  Virgin,  3  Ves.  185. 

(I)  See  ante,  p.  361.  (q)  Rayner  v.  Stone,  S  Eden,  188. 

(m)  See  Lucas  against  Cummerford,  (r)  Street  v.  Rigby,  6  Ves.  818*  Re- 

3  Bro.  C  C.  167.    S.  C  1  Ves.  jun.  dead.  Tr.  PI.  214,  3d  edit. 

236.    Errington  against   Aynesley,    2  (s)  Sic  diet,  per  Lord  Eldon,  in  Tat- 

Bro.  C.  C.  343.     Flint  v.  Brandon,  8  tersal  v.  Groote,  2  Bos.  &  Pull.  135. 

Ves.    164.     Wilkins  v.   Fry,   1  Merhr.  Wellington  v.  Mackintosh,  2  Atk.  569. 

264;  bat  see  contra,  Holt  ▼•  Holt,  2  (0  Boston  v.  Farlow,  1  Mem.  459. 

Vera.  322,  and  diet.  1  Ves.  461.  (ti)  Annesley  v.  Asburst,  3  P.  Wmj. 

(n)  City  of  London  v.  Nash,  3  Atk.  282. 

515.  (x)  Cadman  v.  Horner,  18  Vet.  11. 

(o)  City  of  London  ▼•  Nash,  1  Ves-  (y)  Francis's  Maxims,  p.  5. 
12*  S.  C.  3  Atk-  512  ;  and  see  Moaelt 
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Mistake  in  the  Agreement  (y),  or  that  it  i*  unconscientious  (z)9  cor 
unreasonable  (a) ;  or  Fraud,  or  Surprise  (b) ;  or  that  there  has 
been  Concealment  (c),  Misrepresentation  (d)f  (whether  wilful  or 
not,  latent  or  patent)  (e)  or.  any  unfairness  (/),  (intoxication, 
for  instance)  (g),  attending  it :  and  in  these  cases  parol  Evidence 
of  such  circumstances  of  defence  is  permitted ;  for  though  parol 
*406]  Evidence  is  inadmissible  on  the  part  *oi  a  Plaintiff,  to  ex- 
plain, add  to,  or  vary  a  written  Contract  (A),  (except  in  cases  of 
Fraud)  (i),  it  is  admissible,  on  the  part  of  a  Defendant  to  a 
Bill  for  a  specific  performance,  to  show  circumstances,  dehors, 
independent  of  the  Writing,  making  it  inequitable  to  interpose 
for  the  purpose  of  a  specific  performance  (k).  (1) 

Where,  therefore,  on  the  face  of  the  Agreement,  a  specific 
sum  was  to  be  given  for  Timber,  but.it  was  shown  by  parol  Evi- 

(«)  Joynes  v.  Statbam,  3  Atk.  3SS.  sidered  in  Lowndes   t.  Lane,  2  Cox, 

WooHam  v.  Hearu,  7  Ves.  211 ;  see  1  363. 

Ves.  &  Bca.  539.     Mason  v.  Armitage,  (e)  Wall  r.  Slubbs,  1  Madd.  Rep.  81. 

13   Vat.  26.     Costigan  v.  Hastier,  2  1  Camp-  337. 

Sen.  &  Left.  166;  and  see  Howel  v.  (/)  Savage  v.  Taylor,  For.  234;  and 

George,  1  Madd.   Rep.   11.    Flood   v.  see  Child   v.    Dan  bridge,  2  Vera.  71. 

Finfey,  2  Eall  &  Bea.  33.  Seott  r.  Murray,  1  Ves.  2. 

(x)  Vaughan  against  Thomas,  1  Bro.  (g)  Cragg  v.  Holme,  mentioned   to 

C.  C.  556.  note  to  Cooke  v .  Clay  worth,  18  Ves.  14. 

(a)  Green  v.    Green,  25  Jan.   1710,  and  approved  (ibid.)  p-   15;    and  see 

Bern.    Proe.    Thompson  v.   Hareourt,  ante,  p.  301,  &c. 

Pom.  Proc.  13  February  1721.    Moody  (A)  Ramsbottom  v.  Gosden,  1  Ves.  & 

v,   Stepait,    Pom   Proc.   28  February  Bea.  165  ;  and  see  what  is  said  in  But- 

1728.    Brain  v.  Wooley,  9  Feb.   1721.  ler  v.   Cooke,  1  Sch.  &  Lefr.  30;  and 

Pom.  Free.  Carrol  v.  Chamberlyn,  Dom.  Meeres  v.  AnselJ,  3  Wife.  275.    Peon  n 

Proc.  14  July  1721.     Tap  ?.  Stanhope,  Lord  Baltimore,  1  Ves.  451.    Baker  r, 

Pom.  Proc.  24  March  1720 ;  and  see  Payne,  1  Ves.  456.    Wollam  v.  Heanu 

Costigan  ▼.  Hastier,  2  Sch.  &  Lefr.  166.  7  Ves.  211,  219.    Robson  v.  Collins,  7 

Fain  ?.  Browne,  2  Ves.   307,  and  note  Ves.    130.      Marquis   Townshend    t. 

(2)  to  Howel  ▼.  George,  1  Madd.  Rep.  Stangroom,  6   Ves.    328.      Rich    and 

p.  11.    Revell  v.  Hussey,  2  Ball  &  Bea.  Jackson,  4  Bro.  C.  C  514.    Judgment 

287.  more  folly  given  in  6  Ves.  336.    Coles 

(6)  Conway  v.  Shrampton.  19  Jan.  and  Trecothick,  9  Ves.  246.    Winch  t. 

1710.     Pom.    Proe.   noticed  in   Lord  Winchester,  1  Ves.  &  Bea.  375.  Clowes 

Harcourt's  MS.  Tables.    Clowes  v.  Hig-  and  Higginson,  1  Ves.  &  Bea.  526,  7. 

ginson,  1  Ves.  &  Bea.  526,  7.  Marquis .  Davis   v.    Symonds,   1  Cox,  403.      I* 

Townsbend  v.  Stangroom,  6  Ves.  328.  Stokes  v.  Moore,  I  Cox,  221,  the  Court 

Twining  v.  Morrice,  2  Bro.  C  C.  326,  appear  to  have  been  of  opinion,  that 

alluded  to  in  Mortlock  v.   Buller,  10  Parol  Evidence  is  admissible  on  the  part 

Ves.  305  ;  and  see  2  Ball  &  Boa.  33.  of  a  Plaintiff  in  explanation  of  a  writ- 

(*)  Shirley  v.  Stratton,  1  Bro.  C  C.  ten  agreement,  where  such  explanation 

440.    pidfleld  v.  Round,  5  Ves.  508.  related  only  to  the  Repairs  of  a  House  - 

(d)  'Cadman  v.  Horner,  18  Ves.  11.  and  see  Ogilvie  v.  Foljambe,  3  Meriv* 

Buxton  ▼•  Lister,  3  Atk.  386.    Phillips  53. 

v.  Duke  of  Bucks,  1  Vern.  227.     How-  (i)  Baker  v.  Paine,  1  Ves.  456.   Pern- 

ard  v.  Hopkins,  2  Atk.  370.    The  doc-  ber  v.  Mathers,  1  Bro.  C  C.  52. 

trine  ae  to  Misrepresentation  is  well  con-  (fc)  Pavis  v.  Symonds,  1  Cox,  402. 

(1)  And  where  the  conduct  of  the  purchaser  of  real  estate,  does  not  amount 
to  actual  (rand,  yet  if  it  be  such,  under  the  circumstances,  as  to  render  the  con- 
tract unfair  or  unreasonable,  chancery  will  not  decree  a  specific  performance. 
At  where  the  inadequacy  of  price  was  very  great ;  and  the  vendor  was  a  young 
man,  just  of  age,  and  ignorant  of  the  real  value  of  the  land,  and  acted  hastily  on 
being  urged*     Clitherdl  v.  Ogilvie,  1  Pes.  260. 
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dence  that  the  Defendants  were  induced  to  give  that  sum  upon 
an  untrue  representation  that  it  was  valued  by  two  Timfer  Mer- 
chants, it  was  not  enforced  (2).  So,  where  an  Agre^tnt  was 
to  pay  so  much  Rent,  but  by  the  Evidence  it  appeared  the  De- 
fendant was  induced  so  to  agree  because  she  thought,  from  the 
Plaintiff's  false  representation,  it  was  the  rent  he  paid,  a  specific 
performance  was  refused  (m).  So,  in  a  case  where  the  De- 
fendant proved  that  at  the  time  the  Agreement  was  executed 
there  was  a  parol  Agreement  by  the  Plaintiff  upon  the  faith  of 
which  the  Defendant  executed,  which  parol  Agreement  had 
♦been  unperformed,  a  specific  performance  in  favour  of  [*407 
the  Plaintiff  was  refused  (n). 

Where  an  Agreement  has  been  unfairly  obtained,  and  the 
Party  has  been  in  possession,  and  made  lasting  Improvements, 
he  has  been  allowed  for  them  on  consenting  to  deliver  up  the 
Agreement,  and  account  for  the  Profits,  but  not  if  he  goes  to 
Law  and  fails  there  (o). 

In  the  case  of  Article*,  if  they  appear  unreasonable,  or  if  even 
same  parts  of  them  appear  unreasonable  (j>),  or  founded  in  fraud, 
or  it  would  be.  unjust  or  unconscionable  to  give  assistance,  a 
Court  of  Equity  will  not  enforce  them  (q).  So  if  an  Heir  sells 
a  Reversion  in  the  Life  of  his  Father,  at  an  under  value,  the 
Court  will  not  in  favour  of  such  a  Purchaser  decree  a  specific 
performance  of  a  Covenant  for  further  Assurance  (r). 

An  Agreement  may  be  resisted  on  the  ground  of  a  parol 
tcaher  (#),  (1)  or  a  waiver  by  acts  of  the  Parties  (f),  though  at 
common  Law  an  obligation,  or  other  matter  in  "Writing  could  not 
be  discharged  by  parol  («);  but  the  proof  must  be  very  clear  (op)* 
If  variations  in  an  Agreement  by  Parol  be  so  acted  *upon  [*408 
that  the  original  Agreement  cannot  be  enforced  without  injury 
to  one  party,  that  circumstance  would  be  a  bar  to  a  specific  per* 
formance  of  such  original  Agreement  (y) ;  but  variations  ver- 
bally agreed  upon  are  not  sufficient  to  prevent  the  execution  of 
a  written  Agreement,  if  the  situation  of  the  Parties  in  all  other 
respects  remain  unaltered  (z). 

(I)  Bolter  v.  Lister,  3  Atk.  383.  Yes.  211.    Davis  t.  Symonds,  1  Cox, 

(m)    Woollam    ▼.     Hearn,    7    Ves.  407. 

219.  (0  Lady  Lanesburgh  ▼.  Ockshott,  8 

(n)  Clark  t.  Grant,  14  Ves.  519.  June,    1719.     Dom.   Proc.  noticed  in 

(o)  Savage  v.  Taylor,  For.  234.  Lord  Harcourt's  MS.  Tablet. 

(p)  See  3  Atk.  190.  (w)  19  E.  4.  1  b. 

(q)    Young   r.  Clerk,    Prec.   Chan.  (*)   Backhouse  and  Crosby,  2  Eq. 

538.  Abr.  33. 

(r)  Johnson  r.  Nott,  1  Yern.  271.  (y)  See  the  case  in  2  Eq.  Abr.  48. 

(t)  Goman  r.  Salisbury,  1  Yern.  240.  pi.  16.  and  in  Yin*  Abr.  Tit.  Contract 

Price  ▼.  Dyer,  17  Yes.  366.    Legal  and  and  Agreement,  (H.)  Ca.  38.  and  Legal 

Miller,  2  Ves.  299 ;  and  see  this  case  and  Miller,  2  Yes.  999. 

cited  by  the  Chancellor,  6  Yes.  336,  in  (*)  See   Price   and  Dyer,  17  Yes. 

note.     Gibbons  y.  Caunt,  4  Yes.  848.  364. 
Sed    vide    Woollam   and   Hearne,    7 

— ■-.......,.    .  .     i  ..I      ■  i      ■     i         ■  i. ■  I.  ■■  ■     I..  -..■-       ■— 

(1 )  Vide  Botsfvrd  r.  Burr,  9  Johns.  Ch.  Rep.  416. 
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An  Agreement,  if  impeached,  must  be  so  at  the  time  of  its  wm* 
mencenurt*  nothing  subsequent  can  affect  it  (a) ;  a  failure  in  a 
specuinin  forms  no  ground  to  resist  a  specific  performance  (6). 
Where  an  Estate  was  sold  for  a  specific  Sum  and  an  Annuity 
during  the  Life  of  the  Vendor,  who  died  before  any  thing  "became 
due  in  respect  of  the  Annuity,  the  Agreement  was  nevertheless 
executed  (c).     It  is  therefore  a  general  rule,  that  where  an 
.  equitab)e  Title  is  complete,  a  legal  Conveyance  will  be  decreed, 
though  the  property  may  be  much  enhanced  or  depreciated  in 
value  (d).     There  are,  however,  cases,  where,  when  the  specific 
performance  would  be  attended  with  great  loss  and  hardship  to 
the  Defendant,  the  Court  has  not  decreed  a  specific  performance, 
but  has  directed  an  Issue  to  try  what  damages  the  Party  has  sus- 
tained by  the  nonperformance  of  the  Agreement  (e).     In  family 
arrangements  particularly,  the  Court  has  held  Parties  to  Agree- 
*409]  ments  which  ^strangers  would    not   have  been  bound 
by  (/).  In  general,  however,  the  Court  will  not  hold  Parties  act- 
ing upon  their  rights,  doubts  arising  as  to  those  rights,  to  be 
bound,  unless  they  act  with  full  knowledge  of  all  the  doubts  and 
difficulties  that  arise :  but  if  Parties  with  full  knowledge  act  upon 
them,  though  it  turns  out  that  one  gains  a  great  advantage,  yet 
if  the  Agreement  was  fair  and  reasonable  at  the  time  it  will  be 
binding  (g).     It  has  been  held  that  the  Court  will  enforce  such 
an  Agreement,  though  it  turns  out  that  the  Parties  acting  upon  a 
wrong  opinion  of  Council  were  mistaken  in  point  of  law  (A). 

No  Agreement  will  be  enforced  that  is  illegal  (i)  ;  if,  for  in- 
stance, it  be  found  in  champetry  (&),  or  made  with  a  view"  to 
stifle  a  prosecution  for  Felony  (I).  From  one  case  (m)  it  would 
seem  if  a  Vendor  entitled  only  undtr  an  Agreement  sells  to  an- 
other, such  Vendee  might  object  to  a  specific  performance,  on 
the  ground  of  the  Statute  32  Henry  8,  c.  9  (n) ;  but  the  most 
recent  decision  on  this  subject  appears  to  establish  the  validity 
of  such  sub-contract  (o).  An  Agreement  in  fraud  of  a  Power 
will  not  be  enforced  (p).  If  a  Party  were  compelled  to  do  an 
*410]  act  *which  he  is  not  lawfully  authorized  to  do,  he  would 

(a)  1  Atk.  404.  cretion  of  the  Court  (o  decree  a  specific 

(6)  Adams  against  Weare,  1  Bro-  G.  performance. 

C-  569  ;  and  see  Mortimer  t.  Capper,  (A)  Gibbons  ?.  Caunt,  4  Ves.  849. 

1  Bro.  C.  C.  156.  (t)  Ex  parte  Dyster,  1  Meriv.  172. 
(c)  1  Bro.  156 ;  and  see  2  Bro.  17,  (k)  Powell  v.  Knowler,  2  Atk.  224. 

18*  (0  Johnson  t.   Ogilby,  3  P.  Wns. 

(4)  Revel!  t.  Hussey,  2  Ball  &  Bea.  279. 

287.  (m)  Thomson  v.    Thomson,  7  Ves* 

(e)  City  of  London  v.  Nash,  3  Atk.  463. 

516.  (n)  Hitchens  ▼.  Lander,  Coop.  34. 

(/)  Stocktey  t.  Stockley,  18  Ves.  31.  In  Wall  ▼.  Stubbs,  1  Madd.  Rep.  80, 

Stapilton  ▼.  8tapilton,  1  Atk.  1.  the  point  was  doubted* 

(jr)  Ibid.  10.  Cann  ▼.  Cann,   1  P.  (o)  Wood  ▼.  Griffith,  1  Swanst  56*, 

Wins.  727,  but  see  Davy  v.   Barber,  58. 

2  Atk.  491,  where  it    is    said,   that  (p)  Set  Harnett  v.  Yelding,  S  6ch.  & 
where    any   extraordinary    advantage  Lefr*  558, 9. 

happens  by  an  accident,  it  is  in  the  dre- 
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be  exposed  to  an  Action  for  damages  at  the  Suit  of  the  Person 
injured  by  such  Action ;  and  therefore  if  a  Bill  is  filed  for  a  spe- 
cific performance  of  an  Agreement  made  by  a  man  who  appears 
to  have  a  bad  Title,  he  is  not  compellable  to  execute  it,  unless 
the  party  seeking  performance  is  willing  to  accept  such  title,  as 
he  can  give,  and  that  only  in  cases  where  an  injury  would  be 
sustained  by  the  Plaintiff  if  he  were  not  to  get  such  an  execu- 
tion of  the  Agreement  as  the  Defendant  could  give  (p). 

So,  an  Agreement  for  the  Sale  of  a  Ship,  was,  under  the  Ship 
Registry  Act,  26  Geo.  3,  c.  60,  considered  as  void  in  Equity  as 
well  as  at  law,  for  want  of  the  Certificate  of  Registry  being  duly 
recited  in  the  Memorandum  of  Sale,  although  a  copy  of  such 
Certificate  was  thereunto  annexed ;  and  a  Motion  founded  on 
such  Agreement  was  refused  (q)* 

A  specific  performance  of  an  Agreement  to  sell  an  Estate  in 
Fee,  by  one  who  supposed  he  was  absolute  Owner  of  the  Es- 
tate, when  he  was  only  Tenant  for  Life,  under  a  Settlement,  with 
a  proviso  empowering  him  to  purchase  an  Estate  in  Fee  Simple 
in  Possession,  in  some  convenient  place  or  places  in  England, 
of  equal  or  better  value,  and  to  settle  the  same  on  him  in  lieu  of 
the  settled  Estate  which  was  then  to  be  his  own,  has  been  re- 
fused (r).  In  no  case,  does  the  Court  ever  do  so  fruitless  a 
thing  as  to  decree  a  specific  performance  of  acts  impossible  to 
be  done,  in  such  case  it  leaves  the  party  to  his  remedy  at 
Law  (*). 

*A  specific  performance  of  a  Lease  has  been  refused  [*41 1 
where  the  term  expired  before  the  hearing  of  the  cause  (t) ;  but 
it  seems  there  may  be  cases,  in  which,  though  by  inevitable  acci- 
dent, or  the  accumulation  of  other  business  before  the  Court, 
the  term  may  have  expired  before  the  hearing ;  yet  if  in  the  in- 
terval important  rights  have  arisen,  the  Court  would  antedate  the 
Lease,  and  prevent  the  party  availing  himself  of  that  circumstance 
as  an  objection  to  any  proceeding  at  Law  (u). 

A  specific  performance  of  an  Agreement  for  a  Partnership 
has  been  refused,  as  it  might  be  dissolved  immediately  after- 
.  wards  (x). 

(j»)  See  Harnett  v.  Yielding,  2  Scb.  was  not  quite  satisfied  with  his  decision 

fe  Lefr.  554.  in  Hercey  v.  Birch  ;  and  it  may  be  ob- 

(q)  Brewster   v.  Clarke,  2    Meriv.  served,  that  there  are  cases  where  the 

75.  Court  will  by  injunction  inhibit  the  dis- 

(r)    Howell   r.   George,     1    Madd.  solution  of  a  partnership.    See  ante. 

Rep.  1.  In  a  Suit  in  the  Court  of  Exchequer 

{$)  Green  ?.  Smith,  1  Atk.  573.  there  was  an  agreement  among  Partners 

(I)  Weston  t.  Piman,  mentioned  in  that  in  case  of  the  death  of  either  of 
Nesbit  t.  Meyer,  1  Swanst*  p.  225,  and  them  they  would  execute  a  Deed  in  th- 
in 1  Wils.  C.  C.  9S,  99,  and  the  princi-  vour  of  the  Executor  of  the  Person  so 
pi]  ease-  dying,  so  as  to  constitute  him  a  Partner 

(ti)  Nesbit  v.  Never,  1  Wills.  C  C.  upon  giving  his  Bond  to  perform  the 

99.  Articles  of  Partnership,  and   upon  a 

(r)  Hercey  r.  Birch,  9  Ves.  357.  S.  Bill  filed  for  a   specific   performance 

C.  MS.  but  see  contra  Buxton  v.  Lister,  of  .this    Agreement  it   was   decreed. 

3  Atk.  385,  and  Anon-  2  Ves.  529.    I  [Anon.  1808,  MS.] 
hare  reason  to  believe  that  Lord  Eldon 


411  EQUITY  JURISDICTION. 

An  Agreement  will  not  be  decreed  where  the  performance  of 
it  would  be  a  breach  of  Tnut  (y),  or  produce  a  ForftUurt  (z). 

A  voluntary  Conveyance  (unless  obtained  bj  imposition  (a)  or 
MIS  J  fraud  from  a  person,  for  instance,  of  •  weak  intellects)  (b)9 
is  good  against  the  party  making  it,  though  cancelled  (c),  and 
against  all  subsequent  voluntary  acts,  whether  by  Deed  (tf),  or 
Will  (c),  though  the  Devise  be  for  the  payment  of  Debts  (/); 
for  the  Court  "  will  not  loose  the  fetters  the  Party  hath  put  upon 
himself;  but  he  must  lie  down  under  his  own  folly  (g)."  As 
against  Purchasers  for  a  valuable  consideration,  and  in  some  in* 
stances,  as  to  Creditors,  it  tg.  (as  hath  been  shown}  (fc),  bad  ; 
and  if  a  voluntary  settlements*  made,  and  aflerwaras  a  Sale  is 
made  to  a  Purchaser,  who  has  notice  of  the  voluntary  Convey- 
ance, there  is  no  Equity  to  apply  to  the  Court  to  lay  out  the 
purchase-money  to  the  same  uses  as  the  voluntary  Conveyance ; 
not  even,  though  there  was  an  express  covenant  to  lay  out  the 
Money  to  the  same  uses  (i).  Nor  where  a  voluntary  Convey- 
ance has  been  made  will  the  Court  enjoin  the  Party  from  sell- 
ing (A) .  But  a  Settlement,  voluntary  at  first,  and  therefore  bad  as 
against  Creditors  and  Purchasers,  may  become  good  afterwards, 
even  as  against  them  :  as,  where  the  object  of  the  Settlement  sells 
•413]  to  another  (/) ;  or  where  a  Father  settles  Lands  *on  a 
Daughter,  and  a  Person  marries  her  in  confidence  of  such  Set- 
tlement, it  may  be  enforced  (I).  Nor  will  a  Court  of  Equity  as- 
sist a  Vendor  in  defeating  a  prior  voluntary  Settlement  made  by 
himself,  by  compelling  a  specific  performance  at  the  instance  of 
the  \  endor,  against  the  Vendee  (m). 

With  regard  to  a  specific  performance  of  a  voluntary  Agree- 
ment,  Lord  Northington  said  "  he  did  not  recollect  a  Precedent 

(y)    Mortlock   v.    Bailer,    10   Yes.  dred  t.  Gilham,  1  P.  Wms.  579,  turned 

292.  S.  G*  MS.    Johnson  *.  Bentham,  on  its  own  particular  circumstances,  as 

Exchequer,  1808,  MS.    Dale  v-  Lynch,  observed  in  Boughton  *.  Bough  Ion,  1 

Dora.  Proc.  17  August,  1715,  cited  in  Atk.  625,  and  in  Worrell  v.  Jacob,  3 

Grounds  and  Rudiments  of  Law  and  Meriv.  971 ;  the  first  Deed  was  obtained 

Equity,  18.  by  imposition. 

(z)  Brian  ▼.  Acton,  5  Vin.  Abr.  533.        (e)    Villers  v.  Beaumont,    1    Vera. 

S.  C  Dom.  Proc.  Feb.  1721.  100. 

(a)  Naldred  v.  GUham,  1   P.  Wms.        (/)  Bale  v.  Newton,  1  Vern.  464. 
577.  {g)  1  Vera.  101". 

(b)  White  ▼.   Small,  2  Chan.  Cas.  '  (4)  See  ante. 

103.  (i)  Pulvertoft  v.  Pulvertoft,  18  Yes. 

(c)  Sir  J.  JekyI  conceived  it  to  be  93;  and  see  Buckle  v.  Mitchell,  18 
so  clear  that  a  voluntary  deed  once  Yes.  112,  contra*  Leach  v.  Dean,  1  Ch. 
perfected    could    not   be  revoked    at  Rep.  78. 

pleasure ;  that  be  established  the  copy  (k)  Ibid.  84. 

of  the  first  deed,  though  the  original  (I)  George  v.  Milbank,  9  Yes.  190; 

had  been  destroyed  by  the  maker.    See  and  see  1  Meriv.  638. 

what  is  said  in  Worrall  v.  Jacob,  3  Me-  (0   East    India  Company  and   Cfa- 

riv.  271.  veil,  Prec.  Ch.   379,  380.  3.  C  Gilb. 

(d)  1  Cb.  Rep.   173.     Clavering  v.  Rep.  37. 

Claverinc,  2  Yern.  473.     Worrall  v.        (m)    Smith   t.    Garland,    9   Mem. 
Jacob,  3  Meriv.  258.    The  case  of  Nal-    123. 
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of  the  sort  (») ;"  but  Lord  Kmg  seems  to  have  justly  observed, 
there  are  (decedents  both  ways  (o).  There  are  cases  in  which 
it  has  been  held  that  an  Agreement  under  hand  and  seal,  though 
voluntary,  aught  to  be  specifically  decreed  (p)t  and  on  the  other 
hand  it  has  been  solemnly  determim-d  that  a  voluntary  Convey- 
ance cannot  be  enforced  (q)9  (1)  the  Court  never  decreeing  <*pe~ 
cifiealiy  without  a  consideration  (r).  In  some  oi  these  cases 
the  Court  has  held  that  it  has  a  discretionary  authority  (*)•  i  be 
latter  Cases  appear  to  have  taken  a  middle  course,  and  to  esta- 
blish, that  a  Court  of  Equity  will  not  interfere  against  volun- 
teers (t),  unless  in  cases  of  Fraud  («•).  *So  it  will  not  inter*  [*4U 
fere /or  volunteers  (it) ;  it  will  not  enforce  the  specific  perform- 
ance of  a  voluntary  Agreement  (x)  unless  in  those  cs*e*»  where 
a  specific  performance  of  Marriage  Articles  has  been  decreed, 
even  in  &voor  of  Collaterals  (y) ;  which  however  cannot  be 
where  there  has  been  a  1  urchaser  subsequent  to  Articles,  or  a 
Settlement ;  much  less  will  a  covenant  in  a  Marriage  Settlement 
in  favour  of  a  Stranger  be  enforced  in  Equity  (*). 

I£  however,  a  voluntary  Deed  is  sufficient  to  pass  the  subject 
out  of  the  Conveyor,  it  will  be  specifically  enforced,  provided  it  is 
supported  by  a  valuable,  or  at  least  a  meritorious,  consideration ; 
such  as  the  payment  of  Debts  (*),  or  making  a  provision  Jer  a 

(*)  Wyeterlej  ▼.  Wycheiiey,  9  Eden,  (u)  See  Morrice  ▼•  Bamragbt,  1  Atk* 

177.  401. 

(o)   Randall  v.  Randall,  Free.  Co.  (to)  Graham  t.  Graham,  1  Vet.  jun, 

464.  275. 

(p)  Beard  ▼.  Nutthal),  1  Vero.  497.  (*)  Stapikon  ?.    StaaUton,   1   Atk, 

Hatband  and  Pollard,  mentioned  9  P.  10 ;  and  tee  3  Atk.  399.  18  Vet.  149. 


Wow.  467.   Witeman  ▼.  Roper,  1  Ch.  Matthewt  t.  Lee,  1  Madd.  Rep.  563, 

Ga.  84.  Frank  ▼.  Frank,  ibid  ;  and  tee  564. 

Edwerda  ▼.  Countett  of  Warwick,  9  P.  (y)  Goring  v.  Natk,  3  Atk.  189.  tee 

Wmt.  170.    Wentworth  ▼.  Deverginy,  Osgood  and  Strode,  9  P.  Wmt.  945. 

Prac.  Cb.  69  •  and  tee  what  it  said  in  Edwards  ▼.  Countett  Warwick,  9 .  P. 

Tjrrel  ▼.  Hope,  9  Atk.  569.  Wmt.  175.    FuJfertoft  v.  PuWertofi,  18 

(q)  Furtaere  ▼•  Robinson,  Prec  in  Yet.  90,  99 ;  and  tee  what  it  taid  in 

Cb.  475 ;  and  tee  Peacock  ?.  Monk,  1  Stephent  and  Trueman,  1  Vet.  74.  and 

Vet.  133,  and  what  it  taid  in  Underwood  Ithell  t.   Beane,  ibid.  p.  91 6;  and  the 

t.  Hitcbcox,  1   Vet.    980.    Griffin  r.  case  of  Gregton  ?.  Riddel),  mentioned 

Nanton,  4  Vet.  344.  4  Vet.  350,  and  Hale  t.  Lamb,  9  Eden, 

(r)  Penn  v.  Lord  Baltimore,  1  Vet.  999. 

460 ;  and  tee  what  it  taid  in  William*  (z)  Sutton  t.  Cbetwynd,   3  Mem. 

•on  r.  Codrbcton,  1  Vet.  514.    Wy-  949.    Jobnton  v.  Legard,  3  Madd.  Rep. 

cheriey  t.  W-cherley,  9  Eden,  177.  983. 

(*)  Prec.  Chan.  75.  (a)  Sed  Tide  Wallwyn  ▼.  Coattt,  3 

(f)  Coventry  v.  Coventry,  it  end  of  Meri?.  707. 
Frandet  Maxims  in  Eq* 


(1)  In  Mkitorn  t.  Seymour,  4  Johnt.  Cb.  Rep.  497,  it  was  retorted,  that  a  mere 
^voluntary  agreement,  not  valid  at  law,  could  not  be  enforced  in  canity ;  especially, 
against  a  legal  claim  for  a  just  debt,  and  where  there  la  no  consideration,  accident 
or  fraud. 


r* 
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Wife,  or  Child  (b) ;  and  where  the  legal  Conveyance  is  so  ef- 
fectually made,  as  that  Stock  is  transferred  (c),  or  Lands  con- 
veyed (d)  to  a  Trustee,  the  Court  will  execute  the  Agreement 
as  against  the  Trustee  and  the  Author  of  the  Trust  (e)  ;  unless 
*415]  where  the  Patty  *has  a  right  to  put  an  end  to  it  by  his 
own  act,  under  a  sole  power  of  Revocation  (c). 

A  Covenant  by  a  Husband  to  reconvey  an  Estate  settled  on 
him  by  mistake  is  not  considered  as  voluntary,  but  may  be  en- 
forced (/"). 

The  Court  will  not  enforce  the  performance  of  a  voluntary 
Agreement  for  a  Lease,  the  mere  result  of  bounty;  but  the  Court 
would  not  disturb  a  Lease  actually  made  in  pursuance  of  such 
an  Agreement  (g). 

This  Court  will  not  lend  its  assistance  to  enforce  an  Agree- 
ment or  Contract  by  a  person  out  of  possession  to  grant  a  pre- 
sent Lease  to  a  party  who  is  apprised  he  cannot  obtain  posses- 
sion except  by  a  Suit  (A). 

If  there  has  been  gross  laches  in  a  Plaintiff,  a  specific  perform- 
ance of  an  Agreement  for  the  purchase  of  an  Estate  will  not  be 
decreed. 

In  a  late  Case  (i),  and  in  some  previous  Cases,  it  is  said,  that 
in  Purchases,  time  is  not  essential ;  but  that  proposition  has  been 
*416]  questioned  (fc) ;  (1)  at  Law  *the  time  fixed  for  completing 

(ft)  Colman  v.  Barrel,  3  Bro.  C.  C.  v.      Terynck,      17       August,      1715, 

14.  S.  C   1   Ves.  jun.  60.  Ellison  v.  Dom.  Proc  Lord  Harcourt's  MS.  Ta- 

£llison,  6  Ves.  662 ;  and  see  Griffin  bles. 

t.   Nanson,  4  Ves.    356.      Pulvertoft  ,   (g)  Willan  t.  Willan,  16  Ves.  32. 

t.  Pulrertoft,  18  Ves.  99.    Lechmere  v.  (h)  Bayley  t.  Tyre!!,  2  Ball  &  Bea. 

Earl  Carlisle,  3  P.  Wms.  228. 1  Sen.  &  363. 

Lefr.  60.  (t)  Lord  Ormond  t.  Anderson,  2  Ball 

(c)  Ellison  v.  Ellison,  6  Ves.  662 ;  and  Beau  370. 

and    see  Pulvertoft  v.   Pulrertoft,   18  (k)  This  doctrine  seems  in  some  de- 

Ves*  99,  100.    Ex  parte  Pye,  IS  Ves.  gree  to  hare  arisen  out  of  a  misreport 

149.  of  Gibson  v.  Patterson,  1  Atk.  p.  12. 

(rf)  Smith  v.  French,  2  Atk.  243.  See   4   Ves.   689,   690.      Radeliffe   t. 

(e)  Antrobus  v.  Smith,   12  Ves.  46.  Warrington,  12  Ves.  326.  1  Ball  &  Boa. 

Sloane    v.    Cadogan,    Sugd.     Vendor  68  ;  and  see  Morgan  y.  Shaw,  2  Meriv. 

and   Purchaser,  appendix,   No.  24,   5  140,  where  Lord  Eldon  says,  "  the  in- 

edit  Sed  Tide  Wallwyn  v.  Coutts,  3  cliuation  of  my  opinion  is  against  the 

Meriv.  707.  old  doctrine,  that  time  is  in  no  case  of 

(«)  Pulrertoft  v.  Pulvertoft,  18  Ves.  the  essence  of  the  contract."    And  see 

99.  Levy  v.  Lindo,  3  Merir.  84,  and  what 

(/)  Randal  r.  Randal,  2  P.  Wms.  is  said  in  Hudson  r.  Bertram,  3  Madd. 

464  see  Anon.  Prec.  Cb.  101.     Daly  Rep.  447. 


(1)  Lapse  of  time  merely,  is  not,  in  all  cases,  an  objection  to  decreeing  a  spe- 
cific performance  of  a  contract :  As  where  an  agreement  for  the  sale  of  land 
was  suffered  to  remain  unexecuted  for  fourteen  years,  the  vendee  having  con- 
tinued in  possession,  and  paid  a  part  of  the  purchase  money,  &c,  the  court,  under 
the  circumstance*  decreed  a  specific  performance.  WaUrt  v.  Treats,  on  appeal, 
9  Johns.  Rep.  450.    Vide  Butler  v.  CPHear,  2  De*  398. 

Yet  time  may  make  an  essential  part  of  a  contract,  and  on  default  of  the  party, 
at  the  day,  without  any  just  excuse,  or  any  acquiescence  or  waiver  of  the  other 
party,  a  court  of  chancery  will  not  relieve  the  negligent  party.  Baudlct  v.  Lynch, 
1  Johns.  Cb.  Rep.  370. 

But  if  time  be  not  of  the  essence  of  t  contract,  it  may  be  dispensed  with,  in 
equity.    Hepbwn  t.  JhM,  5  Cranch,  262. 
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a  Contract  must  be  strictly  attended  to,  and  is  there  considered 
as  a  material  object  in  the  Contract,  or,  as  the  usual  expression 
is,  "  of  the  essence  of  the  Contract"  (I) :  and  though  (unfortu- 
nately, perhaps)  (m),  time  is  not  so  strictly  regarded  in  Equity 
as  at  Lair,  yet,  it  seems,  in  general,  that  it  must  be  considered 
essential  (n) ;  and  may  certainly  be  made  the  essence  of  a  Con* 
tract  (0),  though  there  may  be  cases  where  it  not  appearing  to 
be  a  material  object  to  which  the  parties  looked  (/>),  and  cases 
arising  out  of  the  Conduct  of  the  Parties  (9),  or  inevitable  Acci- 
dent, &c.  which  may  induce  the  Court  to  relieve,  notwithstand 
ing  the  time  has  elapsed  within  which  the  Contract  was  stipu- 
lated to  be  performed. 

It  was  held  upwards  of  a  century  ago,  that  where  one  Party 
has  trifled  or  shown  a  backwardness  in  performing  his  part  of 
the  Agreement,  a  specific  performance  would  not  be  decreed  in 
his  favour,  especially  if  circumstances  were  altered  (r);  but  after- 
wards it  became  a  prevailing  idea,  that  where  an  Agreement  was 
entered  itfto  either  party  might,  at  any  time,  *obtain  a  spe-  [*417 
cific  performance  (*).  Lord  Kenyan  is  said  to  have  been  the 
first  who  resisted  tnat  notion,  and  Lord  Mvanley  followed  his 
example  (t),  and  held,  that  a  Party  oannot  call  upon  a  Court  of 
Equity  for  a  specific  performance  unless  he  has  shown  himself 
"ready,  desirous,  prompt,  and  eager  («)."  If,  in  particular, 
there  be  an  Agreement  for  the  Sale  of  a  Reversion,  and  part  of 
the  terms,  is,  that  the  purchase-money  be  paid  by  a  certain 
time,  if  it  is  not  so  paid,  by  default  of  the  Vendee,  the  Vendor  is 
discharged  from  his  Contract  (x) ;  for  no  man  sells  a  Reversion 
who  is  not  distressed  for  Money ;  and  it  is  ridiculous  to  talk  of 
making  him  a  compensation  by  giving  him  Interest  on  the  pur- 
chase-money during  the  delay  (y).  The  same  doctrine  applies 
where  the  Purchase  is  of  a  Lease  depending  on  Lives  (z).  But 
if  the  Purchaser  of  a  Reversion  objects  a  want  of  Title,  and  con- 
tinues treating  after  the  time  is  elapsed  when  a  good  Title  was 

« 

<l)  Berry  *.  Young,  3  Esp.  N-  P.  C.  Levy  r.  Lindo^  3  Merit.  84.    Hudson  r. 

640,  n.  Bertram,  3  Madd.  Rep.  477. 

(m)  See  Wilde  ▼•  Fort,    4  Taunt.  (r)  Hayes  v.  Caryl,  Dom.  Proc  36 

341.  Jan.   1702.  mentioned  in  Grounds  and 

(n)  Keen  ▼.  Stuckley,  Gilb.  Eq.  Cas.  Rudiments  or  Law  and  Equity,  p.  18. 

156.   Leehmere  and  Lewis,  Lucas,  503.  S.  C.  mentioned  in  Lord  Harcourtfs 

Lloyd  and  Collet,  4  Bro.  G.  C.  469,  and  MS.  Tables. 

the  judgment  in  that  case  in  4  Ves.  jun.  (s)  See  1  Atk.  13 ;  and  what  is  said 

689,  690,  in  note  to  Harrington  and  in  Jones  and  Price,  3  Anstr.  934. 

Wheeler.    Spurrier  and    Hancock,    4  (I)  See  Marquis  of  Hertford  t.  Bore, 

Ves.  674.    Guest  and  Homfray,  5  Yes.  5  Ves.  780 ;  and  see  Guest  ?•  Homfray, 

818.    Levy  v.  Lindo,  3  Meriv.  84.  5  Ves.  818. 

(o)  Sic  diet  by  Lord  Chancellor  in  (u)  See  Mil  ward  t.  Earl  of  Thanet, 

Peers  and  otyiers  t. ,  7  Nor.  1810,  5  Ves.  720,  in  note. 

MS.  (x)  Newman  against  Rogers,  4  Bro. 

(p)  See  Hearne  ▼.  Tenant,  13  Ves.  C.  C.  391. 

289.   and  Radcliffe  v.  Warrington,  13  (y)  Ibid.  393. 

Vee.  33$.    Lennon  ▼.  Napper,  3  $ch.  (z)  Lord  Onmond  v.  Anderson,  3  Ball 


A  Lefc  685,  appendix.  &  Bea.  370. 

)  See  Seton  > 

OL.  I. — 37 


(«)  See  Seton  v.  Slade,  7  Ves*  305. 
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to  be  made,  and  tbe  purchase  completed,  and  the  Title  is  after- 
wards made  good,  he  will  be  held  to  a  specific  performance  (a). 
Where  a  Contract  hq]  long  lain  dormant  (6),  thirteen  yeare(c), 
for  instance,  a  specific  performance  has  been  refused ;   and 
♦418]  laches  of  much  less  continuance,  *is  sufficient  to  dissolve 
the  Contract ;  for  where  no  step  had  been  taken  from  the  day  of 
the  sale,  and  six  months  had  elapsed  after  the  expiration  of  the 
time  at  which  tbe  Contract  was  to  be  completed,  the  conduct  of 
the  Vendor  was  considered  as  evidence  of  an*  abandonment  of 
the  Contract  (d).  (1)    So  where  nothing  had  been  done  towards 

Esrformance  of  the  Agreement,  when  the  Purchaser  became  a 
ankrupt,  nor  afterwards,  until  the  Premises,  by  a  subsequent 
event  proved  to  be  much  more  valuable  than  they  were  at  the 
time  the  Contract  took  place,  a  specific  performance  was  re- 
fused (e) .  It  seems,  indeed,  that  whenever  the  object  of  one  of  the 
Parties  contracting  would  be  defeated  by  delay  in  tbe  execution 
of  it,  if  the  other  party  delay  be  will  not  be  aUowed  to  insist  on 
performance  (/).  As,  when  a  Party  having  entered  into  a  Con-  ' 
tract  to  purchase  an  Estate,  the  Estate  being  sold  for  tbe  pur- 
pose of  disencumbering  tbe  Vendor,  and  the  Purchaser  laid  by, 
though  for  a  year  only,  Lord  Rosslyn  refused  a  specific  perform- 
ance (g). 

Resting  on  the  Equitable  Estate  by  a  person  in  possession, 
without  clothing  it  with  a  legal  Title,  has  never  been  held  to  be 
that  sort  of  laches  which  prevents  relief  (A). 

And  where  one  agreed,  by  Articles  upon  Marriage,  to  purchase 
Lands,  and  settle  tbem  within  three  years,  tbe  Agreement  was 
*419]  held  not  to  be  waived  tyr  *length  of  time,  the  Covenanter 
having  been  in  Trade,  and  unable,  conveniently,  to  spare 
Money  (t). 

If  the  Vendee  on  a  Sale  by  Auction,  calls  for  his  deposite  at 
the  end  of  the  time  limited  for  completing  the  Purchase,  and  in- 
sists he  will  not  go  on  with  the  Purchase?  the  Court  will  not 
compel  him ;  but  if  he  acquiesces  in  the  delay,  or  does  not  suf- 

(«)  Britton    and  other*  r.  Twining  12. 

and  othen,  before    V.  C   Leach,  30  (e)    Alley  r.    DQschamps,    13    Ves. 

Jane  1818.  225. 

(»)  Wingfield  v.  Wbaley,  Vin.  Abr.  (/)  Crofton  r.*  Onnsby,  2   Sen*    & 

tit.  Contract  and  Agreement,  (L)  Ca.  Left.  604, 

36.  S*  C  Dom.  Proc.  13  March,  1722  ;  (g)  Ibid, 

and  see  Moore  ▼.  Blake,  1  Ball  &  Bea.  (A)  Ibid.                           , 

62.  (i)  8laney  t>  Slaney,  5  May,  4714. 

(c)  Clifton  r.  Taylor,  MS.  Dom.  Proc  Lord  Harcoort*s  MS.  Ta- 

(rf)    Lloyd  against   Collett,  4  Bro.  lies. 
•  C  C.  4C9.  8.  C.  stated  in  note  to  1  Atk. 


(1)  But  where  there  was  a  delay  of  three  years  in  making  a  title  to  land,  it 
--  held  not  sufficient  to  release  tbe  purchaser  from  his  contract ;  especially,  as 

tfit  have  compelled  the  vendor  to  complete  tbe  title  by  filing  a  bill  for  that 

iei    Osborne  r.  Bremar,  l  De».  486. 
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ficiently  declare  his  dissent,  a  specific  performance  will  be  de- 
dreed  (&). 

If  a  Plaintiff  has  failed  to  perform  his  part  of  an  Agreement,  (1) 
or  if  it  has  become  impossible  to  perform  it,  he  cannot  insist  on 
a  specific  performance  (I) ;  (2)  but  if  he  has  performed  so  much 
of  his  part  of  the  Agreement,  that  he  cannot  be  put  in  statu  quo, 
and  is  no  default  for  not  performing  the  residue  (m%  or  is  pre- 
rented  from  completing  it  by  the  default  of  the  Defendant  (n), 
he  is  entitled  to  a  specific  performance. 

There  is,  however,  a  difference  between  Agreements  on  Mar- 
riage being  carried  into  execution  and  other  Agreements ;  for 
all  other  Agreements  are  considered  as  entire,  and  if  either  of 
the  Parties  fail  in  the  performance  of  the  Agreement,  it  cannot, 
at  the  instance  of  such  Party,  be  decreed  in  specie,  but  must  be 
left  to  an  Action  at  Law ;  but  in  Marriage  Agreements  it  is  other- 
wise, for  though  either  the  relations  "of  the  Husband  or  [*420 
Wife  should  fail  in  the  performance  of  their  part,  yet  the  Chil- 

(k)  Piocke  against  Cartels,  4  Bro.  Pretoria,  MS. 

C.  C.  329.    Jones  and  Price,  3  Anstr.  (m)  Meredith  and  Wynn,  2  Cb.  Cas. 

924.  18,  19.  S.  a  Pre.  Cb.  312.  GUb.  Rep. 

(I)  Feversham  v.  Watson,  Ca.  Cas.  70.  Lex  Pretoria,  240,  241. 

26.  8.  0.  finch,  445,  and  GMb.  Lex.  (n)  BlackweU  v.  Nash,  1  Str.  535. 

(1)  Vide  Bamsay  v.  BraBsford,  2  Des.  582.  But  where  the  defendant  had 
taken  possession  of  the  land,  and  paid  a  part  of 'the  purchase  money,  the  court 
prill  consider  this  as  a  waiver  of  the  objection  on  account  of  the  non-performance 
of  the  plaintiff,  and  will  decree  a  specific  execution  of  the  agreement ;  modify- 
ing it,  however,  according  to  the  equity  of  the  case.  lb. 

In  all  cases,  where  a  condition  subsequent  has  not  been  performed  by  the  time, 
and  compensation  can  be  made,  equity  will  grant  relief :  As  where  a  testator, 
bavins  two  sons  and  two  daughters,  devised  his  real  estate  to  his  sons,  on  condi- 
tion they  should  within  a  specified  time,  pay  the  daughters  a  sum  of  money ;  and 
the  sons  failed  to  pay  the  money  by  the  time,  in  consequence  of  which,  the  heirs 
at  law  became  entitled  to  the  estate  j  it  was  held,  that  a  court  of  equity  would 
relieve  against  the  legal  effect  of  the  breach  of  the  condition,  on  a  tender  by  the 
devisees,  of  the  legaciesvand  interest.     Walker  v.  Wheeler %  2  Conn.  Rep.  299. 

Where,  on  a  contract  for  the  sale  of  land,  the  payment  of  the  purchase  money 
is  a  condition  precedent  to  the  conveyance,  the  vendee,  after  default  of  payment, 
is  not  entitled  Co  a  decree  for  specific  performance,  though  a  part  of  the  purchase 
money  has  been  paid ;  especially,  after  a  refusal  to  complete  the  payment,  and 
after  the  vendor,  with  notice  to  the  vendee,  has  sold  the  land  to  another.  Nor 
in  such  ease,  will  the  bill  be  sustained  for  a  compensation  in  damages.  Hatch  v. 
Cobb,  4  Johns.  Cb.  Rep*  559.    KempshdU  v.  Stone,  5  Johns.  Ch.  Rep>  193. 

So,  where  the  plaintiff  was  guilty  of  great  laches  in  finishing  a  house  according 
to  the  terms  of  the  agreement,  a  specific  performance  was  refused.    Cokeek  v.  • 
Butler,  1  Des.  307. 

(2)  K  vendor  may  be  compelled  to  perform  an  agreement  for  the  sale  of  land, 
at  to  a  part,  where  he  has  rendered  himself  incapable  of  conveying  the  whole. 
But  where  the  vendor  seeks  a  specific  execution  of  the  contract,  and  is  unable  to 
make  a  title  as  to  a  part  of  the  subject  matter,  which  was  the  principal  object  of 
the  purchaser,  the  court  will  not  compel  the  vendee  to  perfdrm  the  contract  pro 
Umto.  Waters  v.  Travis.  9  Johns.  Rep.  450.  Vide  Hepburn  ▼•  4um\  5  Crunch, 
262. 

But  where  the  plaintiff  sold  several  lots  of  land,  at  auction,  each  lot  having  been 
put  up  separately,  and,  afterwards,  it  was  discovered,  that  the  vendor  had  no  title 
to  one  of  the  lots,  a  specific  performance  as  to  the  lots  to  which  the  rendor  had 
title,  was  decreed.    Osborne  v.  Bremar,  1  Des.  486* 
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*  l 

dren  may  compel  a  performance.  If  the  Mother's  Father,  for 
instance,  hath  agreed  to  give  a  Portion,  and  the  Husband's  Fa- 
ther hath  agreed  to  make  a  Settlement,  though  the  Mother's  Fa- 
ther  do  not  give  the  Portion,  yet  the  Children  may  compel  a 
Settlement;  for  non-performance  on  one  part  will  be  no  impe- 
diment to  the  Children  receiving  the  full  bene&t  of  the  Settle- 
ment ;  so  if  there  be  a  failure  on  the  part  of  the  Father's  rela- 
tions it  is  the  same ;  all  the  Court  could  do  in  that  Case  would 
be  to  lay  hold  on  such  Estate  as  he  should  claim,  towards 
making  good  his  portion  of  the  Settlement ;  for  the  Children 
are  considered  as  Purchasers,  and  entitled  to  all  the  benefit  of 
the  uses  under  the  Settlement,  notwithstanding  there  has  been  a 
failure  on  one  side  (o). 

Where,  however,  tbe  performance  of  a  -Marriage  Contract  is 
sought  by  the  defaulting  Party,  he  cannot  enforce  it  against  the 
Person  injured  by  his  default.  If  a  Woman  upon  her  Marriage, 
contracts  for  the  Settlement  of  her  Estate  in  a  certain  way,  by 
which  the  Husband  is  to  gain  a  benefit,  and  he  contracts  to 
make  a  Settlement,  and  she  appears  not  to  have  the  Estate  she 
contracted  to  settle,  the  object  of  that  contract  being  to  give  a 
larger  Settlement  to  her,  that  might  be  a  Case  in  which  the  Wife 
should  hot  be  allowed  to  have  the  benefit  of  the  Husband's  con- 
tract ;  but  that  would  not  affect  the  Children ;  they  must  have 
the  Estate  (p). 

*421]  *If  the  Plaintiff  has  taken  all  proper  steps  towards  the 
performance  of  his  part  of  the  Agreement,  but  has  been  pre- 
vented completing  it  by  the  neglect  of  the  Defendant,  his  endea- 
vours will,  both  at  Law  and  in  Equity,  be  considered  as  equivalent 
to  performance  (q). 

If  a  Man,  after  entering  into  a  Contract  for  a  Lease,  commits 
a  Felony,  tbe  Court  will  not  enforce  the  Contract  (r). 

So  if  the  Tenant  has  treated  the  Land  in  an  unhusbandlike 
manner,  and  has  been  guilty  of  various  breaches  of  covenant,  for 
which  the  Lessor  had  a  right  of  re-entry,  the  Court  will  not  de- 
cree a  specific  performance  in  his  favour  (*). 

Lord  Rosslyn  appears  to  have  thought,  a  Wife  who  had  com- 
mitted adultery,  or  eloped,  could  not  enforce  a  specific  perform- 
ance of  Articles  for  a  Jointure  (t) ;  and  Lard  Manners  concurred 
in  the  justice  of  that  opinion,  but  considered  himself  as  bound 
by  authority,  and  decided  (v),  as  other  judges  had  previously 

(«)  Hervey  v.  Ashley,  3  Atlc.  610.  Blackwell     and     Nash,    1    Str.    533. 

Perkins  against  Thornton,  Ambl.  602  ;  Hotham  and  East  India  Company,  1  T. 

and  see  Pyke  v.  Pylfce,  1  Ves.  S77  ;  and  K.  038. 

what  is  said  in  Hilton  ▼-  Biscoe,  2  Yes.        (r)  Sic  diet,  in  Willingham  r-  Joyce, 

309.      Crofton  r.  Ormsby,  2  Sen.  &  3  Ves.  168. 
Left.  602.  («)  Hill  v.  Barclay,  18  Yes.  68. 

(p)   Crofton  y-   Ormsby,  2  Sen.  &        (I)  See  what  is  said  in  Buchanan  v. 

Left.  602, 3.  Buchanan,  1  Ball  &  Bet*  206* 

(q)  1  Fonb.    Tr.    Eq.  who  quotes        («)  Ibid.  203. 
Roll's  Abr.  455,  457,  458.  Lilt-  s.  335. 
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done  (a),  that  the  Articles  might,  under  each  circumstances,  be 
enforced. 

Insolvency  admitted,  and  not  cleared  away,  is  a  weighty  ob- 
jection to  a  specific  performance  of  an  Agreement  for*a  Least  (y); 
and  where  there  was  an  *act  of  Bankruptcy,  and  a  [*422 
Docket  struck,  but  no  commission  issued,  it  was  held  to  be  a  suf- 
ficient objection  to  a  Bill  for  a  specific  performance  of  a  pre- 
vious Contract  for  the  Sale  of  an  Estate  Jo  the  Plaintiff  though 
part  of  the  Money  had  been  paid,  and  sub  contracts  for  Sale  of 
part  entered  into  by  the  Plaintiff;  and  the  Defendants  had  agreed 
to  convey  accordingly  (z). 

If  the  Vendee  dies,  and  his  affairs,  after  four  or  five  years,  are 
unsettled,  the  Vendor  may  file  a  Bill  to  have  the  Contract  re- 
scinded, and  the  Agreement  delivered  up,  and  his  Costs  paid  out 
of  the  Deposite  (a). 

It  has  never  been  determined  that  the  Assignees  of  a  Bank- 
rupt can  compel  a  Landlord  specifically  to  perform  an  Agree- 
ment to  grant  a  Lease  to  the  Bankrupt  (b) .  Lard  Rosslyn  would 
not  say  it  was  impossible,  and  would  not  allow  a  Demurrer  to  a 
Bill  for  that  purpose  (c)  ;  but  Sir  William  Grant  considered  the 
difficulty  as  insurmountable  (d),  and  there  is  a  Decision  (e)  in 
conformity  with  Ins  opinion.  Where  there  was  an  Agreement 
for  a  Lease,  with  a  proviso  against  an  Assignment  without  Li- 
cense, and  the  intended  Lessee' became  Bankrupt,  it  was  clearly 
held  that  a  specific  performance  could  not  be  enforced  (/). 

*The  specific  performance  of  an  Agreement  is  some-  [*4£8 
times  refused  on  grounds  of  public  policy.  As,  where  the 
Agreement  originated  in  communications  to  the  Defendant  by 
the  Commissioners,  who  took  the  depositions  in  a  cause,  and  by 
the  Witnesses,  as  to  the  nature  and  effect  of  the  Evidence  (g). 

On  the  same  ground  the  Court  has  refused  to  enforce  an 
Agreement  by  an  Officer  in  the  Army,  for  an  Assignment  of 
his  Half-pay  (h) ;  or  an  Agreement  by  a  JaiJer  to  assign  his 
Pees(i). 

An  Agreement,  it  seems,  must  be  mutual  in  order  to  be  en- 


(x)  See  Sidney  v.  Sidney,  3  P.  Was.  and  Be*  9,  the  question  was  made,  bat 

860.    Winter  t.  Blount  3  P.  Wins.  876,  not  decided, 

in  note ;  Seagrare  ▼.  Sesgnre,  13  Ves.  (c)  Brooke  v.  Hewitt,  3  Ves.  353. 

439.  (d)  Weatherall  ▼.  Geerin*,  19  Ves. 

(y)  Bnekland  and  Hall,  8  Ves.  95 ;  519. 

and  see  O'Herlihy  v.  Hedges,  1  Sen.  &  (e)  See  Morses  r.  Little,  9  Vera. 

Lefr.  130.  194. 

(z)  Franklin  v.  Lord  Brownlow,  14  (/)  Weatherall  t.  Geering,  19  Ves. 

Ves-  550.    Low  t.  Lush,  14  Ves.  547.  504. 

S.  C.  MS.  (g)  Cooth  y.  Jackson,  6  Ves.  19. 

(A)    Macreth   v.    Marlar,    1    Cox,  (h)  Stone  v.  Lidderdale,  9  Anitr. 

959.  533. 

(5)    See  Weatherall  y.  Geering,  19  <<)  Mtthwold  r.  Walbank,  3  Ves. 

Ves.  513;  in  Flood  r.  Finlay,  9  Ball  338. 
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forceable;  (1)  the  tie  must  be  reciprocal  (4).  Where,  therefore, 
nothing  has  been  done  under  an  Agreement  (I),  the  Court  will  not, 
it  seems,  (except,  perhaps,  in  the  case  of  an  Infant  Plaintiff)  (m), 
decree  a  specific  performance,  unless  the  right  to  compel  is 
mutual.  The  case  of  Hatton  and  Oray  (n)  is  often  cited  to  show 
that  it  is  sufficient  that  the  Agreement  should  be  signed  by  the 
Party  against  whom  the  performance  is  sought ;  but,  says  Lord 
•424]  Redesdale  in  his  ^observations  on  that  Case,  "  to  give 
the  Statute  such  a  construction  would  make  it  really  a  Statute 
of  Frauds,  for  it  would  enable  any  Person  who  had  procured 
another  to  sign  an  Agreement,  to  make  it  depend  on  his  own 
will  -and  pleasure  whether  it  should  be  an  Agreement  or  not"  (p). 
In  Hatton  v.  Gray,  so  much  relied  upon  as  the  leading  Case  on 
the  subject,  the  ground  of  the  decree  for  a  specific  performance 
appears  (not  indeed  in  the  short  note  in  Eq.  Cas.  Abr.  but  in 
Gilbert's  Lex  Pretoria)  (q)>  to  have  been,  that  the  Plaintiff  drew 
up  the  Agreement  in  his  own  hand,  and  that  procuring  B.  to  sign 
it,  on  his  part,  the  signing  of  B.  was  considered  not  only  a  sign- 
ing for  himself,  but  as  authorised  by  the  Plaintiff  to  close  the 
Agreement ;  and  therefore  if  B.  had  come  into  a  Court  of 
Equity  against  A.  the  Court  would  have  decreed  the  Agreement 
against  A.  The  reasoning  of  the  Case  is  rather  strained,  and 
would  not  now  hold  good  (r),  but  the  Case  shows  the  Court 
thought  the  Agreement  must  be* mutual ;  and  therefore,  with  all 
due  deference,  it  was  not,  as  Lord  Redesdale  and  others  (s)  seem 
to  suppose,  a  Case  where  the  Agreement  was  not  considered  as 
mutual,  but  the  contrary.  It  is,  therefore,  when  justly  consider- 
ed, an  authority  in  favour  of  his  Lordship's  interpretation  of  the 
Statute.     There  are,  however,  several  Cases  in  which  it  has 

been  held,  that  an  Agreement  signed  only  by  the  Party  against 

* 

(k)  Grounds  and  Rudiment*  of  Law  parte,  and  remedies  not  mutual ;  from 

and  Equity,  p.  19-    Armiger  ▼.  Clarke,  which  it  would  seem  the  Agreement  was 

9  Bunb.  111.  bad  on  both  sides." 

(I)  Hawkins  r.  Holmes,  1  P.  Wms.  (n)  3  Cb.  Cas.  164.  S.  C.  1  Eq.  Abr. 

770.    Armiger  v.  Clarke,  Bunb.  Ill;  21. 

and  see  Howel  ▼•  George,  1  Madd.  Rep.  (j>)    Lawrence  and   Butler,   1   8eh. 

19.  &  Lefr.  SO.    Kine  v.  Balfe,  3  Ball  & 

(m)  See  diet,  in  Shannon  ▼•  Brad-  .  Bea.  349 ;  and  see  Hall  t.  Butler,  l  Eq. 

street,  4  Seh.  &  Lefr.  p.  58*    An  In-  Abr.  80. 

fant  cannot,  it  seems,  be  compelled  to  (q)  Lex  Pretoria,  MS. 

perform   an    Agreement,   Conway    ?.  (r)   Wright    ?.   Dannah,   2  Campb. 

Shrimpton,  Dom.  Procv  19  Jan.  1710,  303. 

noticed  in  Grounds  and  Rudiments  of  (*)    Newland    on    Contracts,    171- 

Law  and  Equity,  19*    Lord  Harcourt  155*      Roberts   on    Frauds,    p.     184* 

expressing  the  result  of  this  Case  in  his  Sugden's  Law  of  Vend.  &  Purch.  71* 

MS.  Tables,  says,  "  Agreement  made  6th  edit 
with  an  Infant  not  binding  because  ex 


(1)  VidePwrkhurtt  ▼.  Van  Cortlandi,  I  Johns*  Ch*  Rep.  883.    Benedict  r.  Lynch, 
1  Johns*  Ch*  Rep.  370. 
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♦whom  a  specific  performance  is  sought,  will  be  de-  [*425 
creed  (t)  ;  but  the  point  seems  unsettled. 

The  effect  of  inadequacy  of  Price  upon  Contracts  has  been  al- 
ready considered  (x),and  it  is  not  necessary,  in  this  place,  to  say 
more  than  that  where  a  Sale  has  been  for  a  very  low  price  (y), 
or  extremely  unreasonable  (z),  the  Court  will  not  enforce  a  spe- 
cific performance  ;  (1)  but  where,  by  some  occurrence  subsequent 
to  the  Agreement,  it  becomes  a  beneficial  bargain,  or  turns  out 
to  be  a  losing  concern,  the  same  will  be  decreed  (a) ;  accidental 
subsequent  advantage  forming  no  objection  to  a  specific  per- 
formance (6).  Where,  however,  there  has  been  such  an  altera- 
tion of  the  Property  that  it  cannot  be  enjoyed  according  to  the 
stipulations  of  the  Agreement,  a  specific  performance  has  been 
refused  (c). 

An  Agreement  to  sell  at  a  fair  valuation  may  be  *en-  [*426 
forced  (d) ;  and  if  the  terms  of  an  Agreement  are  to  b*»  ascer- 
tained by  an  Awayi,  and  are  so  ascertained,  a  Court  of  Equity 
will  enforce  the  Agreement  if  any  thing  is  to  be  done  m  specie  ; 
as  Estates  to  be  conveyed,  &c.  (e) ;  but  if  no  Arbitration  Bond 

• 

(0    Seton    v.    Sflade,  7   Ves.    275.  cases  mentioned  in  margin,   Tristram 

Fowle  v.  Freeman,  9  Vea.  351.     The  and  MelhuUh,  Vin.  Abr.  tit.  "  Contract 

point  is    treated  doubtfully    in    Hud-  and  Agreement,**  (P<)  Ca.  10.     Squire 

cHeston  ▼.   Briscoe,  11  Ves.  598,  and  and   Baker,  ibid.    Ca.   12.      See   also 

with,  some  doubt  in  Western  v.  Bus-  dictum  in  Savile  ▼.  Savile,  1  P.  Wms. 

sell,  3  Ves.  &  Bea.  192;  see  what  is  747. 

said    in    Allen    r.  Bennet,  3    Taunt.  (a)    City  of  London  v.   Richmond, 

176.  2  Vern.  423.   S.    C    Prec.  Ch.   156.; 

<*)  Ante,  p.  119,  267.                      (  and  see  Cass  v.  Ruddle,  2  Vern.  280, 

<t/)  Collet  against  Wcfolaston.  3  Bro.  and  what  is  said  of  Cass  v.  Ruddle,  in 

€.  C  228;  see  also  Day  v.  Newman,  Pope  ?    Roots,  7  Bro.  P.  C.  184;  but 

2  Cos,  77  ;  in  Newland  on  Contracts,  see  •  cases    on    a   contrary    principle, 

p.  66,  and  in  10  Ves.  300.    Savage  v.  Ch.  Ca.  19.    Awbry  v.  Keene,  1  Vern. 

Taylor,    Fon.    234.        Underwood    ?.  472. 

Hithcox,  1  Ves.  279 ;  bat  see  Western  (6)  Anon.  MS. 

v.  Russell,  3  Ves.  &  Bea.  192,  3-  (c)  City  of  London  ▼.  Mitford,  14 

(z)  Barnardiston  r.  Lingood,  Barn.  Ves.  41. 

341.  S.  C.2  Aik.  133.  See  1  £q.  Abr.  p.  (d)   Emery    t.    Wase,   5  Ves.   846. 

17,  in  margin.     See  Anon  2  Ch.  Cas.  Milnesv.  Gery,  14  Ves.  407.     Wilkes  v. 

17.     Hick  ▼.  Phillips,  Prec  Ch.  675 ;  Davis,  3  Menv.  509. 

and  see  Preston  and  Wasey,  Prec*  Ch.  (0  As  to  this  see  Hall  ▼.  Hardy,  3  P. 

76.  S.  C.  2  Eq.  Abr.  55 ;  and  also  the  Wms.  189. 


(  )  Vide  Seymour  v.  Delancy,  6  Johns.  Ch.  Rep.  222.  An  agreement  must  be 
fair  and  just  in  all  its  parts,  otherwise,  a  specific  performance  will  not  be  decreed- 
lb.  CUthrrall  ?.  Ogilvic,  1  Des.  2o7.  Inadequacy  of  price,  though  not  so  great 
as  to  amount  to  fraud,  may  be  a  sufficient  ground  for  refusing  to  decree  a  specific 
performance  of  a  contract :  And  though  mere  inadequacy  of  price,  without  other 
cirrumstanees,  may  not  be  sufficient  u.  set  aside  the  transaction,  yet  it  may  be 
sufficient  to  induce  the  court  to  withhold  the  exercise  of  its  discretionary  power 
to  enforce  the  performance  of  a  contract  for  the  sale  o(  land,  and  leave  the  party 
to  his  remedy  at.  law ;  especially,  where  the  inadequacy  of  price,  (being  half  the 
▼aloe,)  is  so  great  as  to  give  to  the  transaction  the  appearance  of  unreasonableness, 
&c.  lb.  Osgood  v.  Franklint  2  Johns.  Ch.  Rep.  23.  S.  C.  on  appeal,  14  Johns. 
Rep.  527.  Vide  ClUhendl  ?.  Ogilvie,  1  Des.  250.  Mere  inadequacy  of  price, 
will  not  invalidate  a  sale  at  auction,  under  legal  process.  Livingston  r.  Bymty 
on  appeal,  1 1  Johns.  Rep.  555. 


426  EQUITY  JURISDICTION. 

has  been  executed  (/),  or  if  there  is  not  a  ralid  Award,  as  agreed 
upon,  the  Court  will  not  specifically  perform  the  Agreement,  un- 
less there  has  been  acquiescence  under  the  invalid  Award ;  or  the 
Agreement,  evidenced  by  the  Award,  has  been  in  part  perform- 
ed g  ;  but  where  the  Award  has  not  been  partly  performed,  a 
specific  performance  has  been  refused  (A). 

If  there  is  a  want  of  certainty  in  the  terms  of  the  Agreement  it 
will  not  be  decreed  (i) ;  as,  where  a  Tenant  in  Tail,  with  power 
to  make  a  Jointure,  articled,  in  consideration  of  Marriage,  to 
make  a  Jointure,  without  saying  out  of  what  Lands,  or  to  What 
amount,  and  the  Wife  died,  and  her  Executrix  filed  a  Bill  for  an 
account  of  the  Profits  of.  the  Lands  articled  to  be  settled,  the 
Bill  was  dismissed  (/&)•  So  where  a  Man,  in  consideration  of 
Marriage,  promises  by  letter  to  pay  bis  Daughter  a.  Fortune, 
without  reducing  it  to  any  certainty,  a  Court  of  Equity  cannot 
carry  it  into  a  specific  execution  (l).  Many  other  Cases  have 
*427]  *been  decided  on  the  same  principle — ttjf  want  of  certainty 
in  the  Agreement  (m). 

But  the  Court  will,  if  it  can,  execute  an  uncertain  Agreement, 
by  reducing  it  to  a  certainty  (n) ;  and  where  a  thidg  is  to  be 
done,  but  no  time  fixed,  the  Court  has,  in  some  cases,  decreed  a 
performance  in  a  reasonable  time  (o). 

Though  the  subject  matter  of  an  Agreement  in  order  to  be 
enforced  must  be  clearly  defined,  yet  "in  Agreements  between 
parties  many  things  not  particularized  are  understood  as  agreed 
upon.  If,  for  instance,  a  Man  covenants  to  sell  a  Fee-simple 
Estate,  free  from  encumbrances,  and  says  no  more,  this  Cove- 
nant alone,  entitles  the  purchaser  to  proper  Covenants.  It  is 
well  settled  what  are  the  proper  Covenants,  where  the  Vendor 
was  himself  a  purchaser  for  a  valuable  consideration,  or  where 
he  acquired  the  Property  by  descent,  or  by  purchase.  A  Per- 
son agreeing  to  sell  an  Estate  in  fee-simple  must  covenant  that 
he  is  seised,  and  has  power  to  convey  in  fee  ;  for  quiet  enjoy- 
ment ;—  that  the  Estate  is  free  from  encumbrances;  and  for  fur- 
ther assurance ;  and  if  the  Vendor  purchased  the  Estate  for  a 
valuable  consideration,  and,  obtained  proper  covenants  for  the 
Title,  he  must  deliver,  or  covenant  to  produce,  his  Title  Deeds, 
and  covenant  against  his  own  acts  only.     If  the  Vendor's  Title 

(/)  Wilkes  v.  Davis,  3  Merir.  509.  (k)  Elliot?.  Hele,  1  Vera.  406. 

(g)   Blundell  v.   Brettargh,   17  Ves.  (i)  Hall  and  Butler,  Gilo.  Rep.  Pre- 

232.     Cooth  r.   Jackson,   6    Ves.    34.  toria,  MS-  1  Eq.  Abr.  SO- 

Milnes  ?•  Uery,  14  Ves.  400,  overruling  (m)  See  Bromley  ?.  Jeflferiea,  8  Vera. 

Hall  and  Warren,  9  Ves.  605,  as  to  this  415,  and  Emery  and  Wase,  5  Yea.  849. 

point ;  and  see  Norton  v.  Mascall,  9  Brodie  v.  St.  Paul,  1  Ves.  jun.  336,  and 

Vern.  24.  what  is  said  in  Lindsay  v.  Lynch,  2  Sch. 

(A)  Bishop  and  Webster,  1  Eq.  Abr.  &  Lefr.  7. 

51.  S.  C.  Precedents  in  Ch.  223;  and  2  (n)  See  Allen  and  Harding,  2  Eq. 

Vern.  444.  Cas.  Abr.  17.  pi.  6. 

(»)  Lindsay  v.  Lynch,  2  Sch.  &  Lefr.  (©)  Southwell  ▼.  Adby,  Hil.  6  Geo. 

7.  Harnett  v.  Yeldiog,  2  Sch.  &  Lefr.  fi.   1732.      MS.  contra,  9   Ch.   Rep. 

555.  17. 


SPECIFIC  PERFORMANCE  OF  AGREEMENTS.  427 

is  by  Descent,  Devise,  or  otherwise  *as  a  Purchaser  not  [*428 
for  a  valuable  consideration,  the  Vendor  must  covenant,  not  only 
for  himself,  bat  against  the  acts  of  the  last  purchaser ;  or  at 
least,  of  the  person  immediately  preceding  him  (©).  And  if 
there  should  have  been  an  immediate  Heir,  supposed  to  be  dead, 
it  is  reasonable  the  Covenants  should  extend  to  his  acts  ;  but  if 
the  Sale  takes  place  under  such  circumstances,  that  it  was  not 
known  whether  there  was  an  intermediate  Heir,  and  the  con- 
sideration Money  is  reduced  in  proportion  to  the  doubt  upon  the 
Title  in  that  respect,  there  is  no  need  of  a  Covenant  against  the 
acts  of  such  Heir  (q). 

Where  an  Estate  is  agreed  to  be  sold  for  the  payment  of 
Debts,  and  no  surplus  remains,  the  Court  will  not  require  the 
Heir  to  covenant  any  further  than  for  his  own  acts  (r)  ;  and  the 
rule  is  the  same  in  such  case  as  to  a  Devisee  ;  but  if  a  Sale  be 
decreed,  and  after  such  Sale  a  considerable  surplus  comes  to  the 
Heir  at  Law  or  Devisee,  the  Heir  has  been  directed  to  covenant 
that  neither  he,  nor  the  immediate  ancestor  under  whom  he 
claims,  and,  in  the  case  of  a  Devisee,  that  neither  he  nor  his  De- 
visor have  done  any  act  to  encumber  ($). 

Where  xthere  is  simply  an  Agreement  for  a  Lease  for  a  certain 
number  of  years,  and  no  more,  this  "entitles  a  Party  to  the  [*429 
usual  Covenants  \t) ;  and  it  seems  now  fully  established,  though 
there  are  Cases  to  the  contrary  (it),  that  an  agreement  for  a 
Lease  with  usual  Covenants,  does  not  include  a  Covenant  against 
Alienation  without  License  (x).  If  the  Agreement  were,  to  grant 
a  farm  Lease*  with  the  usual  and  customary  Covenants  of  the  neigh- 
bourhood, what  such  usual  and  customary  Covenants  are,  might 
be  made  the  subject  of  inquiry  before  the  Master  (y). 

In  an  Agreement  between  Landlord  and  Tenant,  the  word 
clear  is  construed  clear  of  all  Outgoings,  Encumbrances,  and  ex- 
traordinary Charges,  not  according  to  the  custom  of  the  Coun* 
try,  as  Tithes,  Poor-rates,  and  Church-rates,  which  are  natural 
charges  on  the  Tenant  (z) . 

He  who  takes  the  assignment  of  a  Term  is  bound  to  give  a 
Covenant  of  Indemnity  to  the  Assignor  against  the  payment  of 
the  Rents,  and  the  performance  of  the  Covenants :  and  there  is 

(p)  Vid.  Church  and  Brown,  15  Ves.  179.     Jones  r.    Jones,  13  Yes.  186, 

263,  in  note  by  Mr.  Vesey.    Loyd  ▼.  following  Folkingham  t.  Croft,  3  Anstr. 

Griffith,  3  Atk.  267.  2  Bos.  &  Pull.  22 ;  700.    Morgan  ▼.  Slaughter,  1  Esp.  N. 

and  see  Sudg.  Vend,  and  Purch.  368,  P.  C.  8. 

&c.  and  p.  457,  &c.  4th.  Ed.  see  also  (*)  Church  ▼.  Browne,  15  Yes.  258, 

14  Yes.  239.  and  Browne  ▼.  Raban,  15  Yes.   528, 

(q)  Vid.  Pickett  and  Loggon,  14  Yes.  following  Henderson  ▼.  Hay,  3  Bro. 

239.  C.  C.  632. 

(r)  Loyd  ▼•  Griffith,  3  Atk.  207.  (y)    Boardman  t.  Mostyn,  6   Yes. 

<•)  Ibid.  268.  471. 

(0    Church    v.   Browne,   15  Yes.  {%)  Lord  Tyrconnel  r«  Duke  of  An* 

258.  caster,  Ambl.  240. 

(«)   Yere    and  Loyedon,    12   Yes. 

Vol.  I.— 38 
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no  distinction  between  the  cases  of  an  Assignment  by  the  origi- 
nal Lessee  and  by  an  Assignee  of  that  original  Lessee  (a). 

As  Powers  of  selling,  exchanging,  and  investing  in  new  Pur- 
chases, are  usual  in  Settlements,  so  if  there  be  a  clause  in  Mar* 
*430]  riage  Articles  for  all  mual  Powers,  *those  Powers  most  be 
introduced  into  the  Settlement  (b). 

Of  all  objections  to  a  specific  performance,  the  want  of  a  Title 
is  that  which  is  most  frequently  urged  by  a  Defendant. 

A  Purchaser  is  not  obliged  to  take  an  equitable  Title  (c)  unless 
where  Estates  are  sold  under  a  Decree,  before  a  Master  (&) ; 
but  has  a  right  to  insist  upon  having  a  clear  legal  Title,  (I)  com- 
mencing at  least  sixty  years  anterior  to  the  time  of  nis  pur- 
chase ;  (£)  and  sometimes  for  a  longer  period,  where  there  are 
Remainders  after  existing  Estates-Tail  (e). 

If  objections  are  made  to  a  Title,  the  Chancellor  may  be 
called  upon  to  decide  whether  a  good  legal  Title  can  be  made ; 
bat  as  this  is  a  pure  question  of  Law,  if  any  doubt  arises,  it  is 
usually  referred  for  the  opinion  of  a  Court  of  Law,  the  most  au- 
thoritative Forum  on  such  points.  The  Equity  Reports  abound 
with  decisions  on  objections  made  to  Titles ;  but  the  considera- 
tion of  such  of  them  as  relate  merely  to  questions  of  Law  is  not 
within  the  design  of  this  Work.  In  treating  of  this  subject  here, 
it  will  be  confined  to  such  questions  as  can  arise  only  in  Courts 
of  Equity. 

If  there  be  a  difference  in  value  between  the  real  Interest  of 
the  Vendor,  and  the  Interest  represented  as  proposed  for  Sale, 
*431]  (though  innocently  ^misrepresented)  (/),  the  Purchaser 
is  entitled,  if  he  chooses,  to  abide  by  the  Purchase,  and  to  have 
such  difference  deducted  from  bis  purchase  money  (g)  by  way 

(«)    Staines  r.  Morris,   1   Ves.    Si  Smith,  3  P.  Wmi.  198;  ind  Shaw  ▼. 

Bea.    6   Wilkins   v.    Fry,    1    Mernr.  Wright,  3  Vee.  St. 

344.  (0  Sugd.  Vend.  *c-  p.  86*  *c  4th 

(6)  Peak©  t.  Penlington,  3  Ves.  &  edit. 

Bee,  311.  (/)  Hill  r.  Buckley,  17  Yes.  401. 

(«)  Cooper  t.  Denue,  4  Bro»  C  C,  Barker  ▼.  Darner,  Dob.  Proe.  Tth  April 

80.    S.  C.  1  Vet.  Jan.  665.  1731. 

(d)  Sugd.  Vend*  and  Purch*  871 ;  and  (g)  MilUgan  v.  Cooke,  16  Vee.  1 ; 

see  Chandler  and  Beard,  1  Dick.  393,  and  tee  what  ii  said  in  Seaman  ?.  Vaw- 

thare  quoted;    and  also  Marlow  and  dry,  IS  Vet.  890,  and  390. 


(1)  Vide  JhttUr  w.  &Hmrt  3  Dei.  388.  It  is  no  objection  to  decreeing  a  sped- 
fic  performance  of  an  agreement  for  the  conveyance  of  land,  that  no  time  is  limited 
within  which  the  tide  is  to  be  made.  In  even  case,  a  reasonable  time  wfll  he  in* 
tended,  lb.  396. 

(8)  Bat  where  the  percenter  of  real  estate,  proceeds  in  the  negotiation,  after  he 
is  made  acquainted  with  the  title  and  nature  of  the  tenure,  and  alter  a  length  of 
possession  soAcient  to  bar  the  right  of  entry,  and  after  a  conlbaoion  of  judgment 
for  the  purchase  money,  the  contract. will  not  be  set  aside,  on  the  allegation  of  an 
imperfect  or  encumbered  title,  which  is  not  clearly  shown  to  be  such.  In  this 
case,  the  conduct  of  the  party  will  be  deemed  as  a  warrer  of  the  objection  ae  te 
title.    Jteaca  r.  Rutherford,  4  Pes.  f  88. 
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of  compensation  (A),  nor  can  the  Vendor  refuse  (t) :  and  if  the 
Master  on  a  reference  to  him  is  unable  to  ascertain  the  difference 
in  value,  but  the  Purchaser  is  content  to  take  such  Interest  as 
can  be  conveyed  to  him,  with  such  Indemnity,  as  under  all  the 
circumstances  the  Master  shall  think  just  and  reasonable,  a  De- 
cree to  that  effect  will  be  made.  If,  for  instance,  a  Man  agrees 
to  sell  an  Estate  in  Fee,  and  he  has  only  a  Term,  he  may  be 
compelled  to  convey  the  Term  (fc).  So,  if  there  is  a  considera- 
ble part  of  the  Land  purchased  to  which  no  Title  can  be  made, 
the  Vendor  may  be  compelled  to  convey  so  much  of  the  Land  to 
which  there  is  a  good  Title ;  unless,  perhaps,  where  there  would 
in  consequence  be  a  very  great  deterioration  to  the  remaining 
property  (I). 

It  is  true,  therefore,  generally,  though  not  universally  (m), 
that  a  Purchaser  may  insist  on  compensation,  if  be  undertakes 
on  his  part  to  do  what  the  Court  shall  order  (n) ;  but  the  Vendor 
cannot,  it  seems,  (except  where  the  party  gets,  substantially, 
that  for  which  he  contracts)  (o)  insist  upon  the  Purchaser's 
^taking  a  compensation.  (1)  It,  therefore,  a  Purchaser  [*432 
agrees  to  buy  a  Freehold  estate,  he  cannot  be  compelled  to  ac- 
cept one  that  is  Leasehold  (p).  If  a  Contract  be  for  a  House 
and  a  'Wharf,  the  Wharf  being  the  principal  inducement  to  the 
Purchase,  a  Purchaser  will  not,  it  seems,  be  obliged  to  take  the 
House  only  (q).  And  so  if  Land  be  represented  as  Freehold, 
with  Leasehold  adjoining,  and  is  found  to  be  Leasehold  only  (r), 
or  part  of  the  purchased  Estate,  though  small  in  proportion  to 

(K)  See  Hike?  and  Grant,  13  Yes.  Sbergold,  1  Cox,  873. 
77.    Grant  t.  Munt,  Coop.  173.  (p)  Fordyce  r.  Ford,  4  Bro.  C-  C. 

(i)  Mortlock  r.  Bailer,  10  Yes.  497.  Drewe  ▼.  Corp,  9  Yes.  968. 
316 ;  but  sec  the  case  as  to  an  agree-  Halsey  v.  Grant,  13  Yes.  78. 
meat  to  assign  a  lease,  mentioned  in  1  (?)  That  was  Lord  Erskine's  opinion 
FonbL  SIS;  and  what  is  said  1  Yet.  &  in  Siapylton  and  Scott,  13  Yes.  4*7, 
Bea.  995.  -  contrary  to  Sir  Thomas  Sewelft  deci- 
de) See  Wood  ▼.  Griffiths,  1  Wils.  C.  sion,  mentioned  in  Seton  ▼.  Blade,  7 
C.  44.  Yes.  970 ;  and  see  what  is  there  said  by 

(J)  See  Western  t.  Russell,  3  Yes.  &  Lord  Eldon,  and  tbe  case  as  to  tithe, 

Bea.  199.  there  mentioned,  since  reported  in  1 

(«)  Paton  t.  Rogers,  1  Yes.  &  Bea.  Cox,  59,  and  Poole  against  Sbergold,  S 

p. 353.  Bro.  C  C.  lid.    8.  C.  1  Cox,  973; 

(n)  Ibid*  see  also  Halsey  and  Grant,  13  Yes.  p. 

(o)  gee  Caleraft  ▼.  Roebuck,  1  Yes.  78 ;  but  see  Drewe  and  Hanson,  6  Yes. 

Jan.  991 .    Drewe  and  Corp,  9  Yes.  368.  675. 

Halsey  and  Grant,  13  Yes.  78;  and  see       (r)  Fordyce  and  Ford,  4  Bro.  C. 

HornBilow  v.  Shirley,  ibid.  81.    Dyer  C.  498 ;  and  see  Drewe  v.  Corp,  9  Yes. 

and  Hargrave  10  Yes.  507.    M'Queen  368,  and  Alley  and  Deschamps,  13  Yes. 

t.  Farqubar,  11  Yes.  467.    Alley  and  998. 
Deschamps,  13  Yes.  998.     Poole  t. 


(1)  A  court  of  chancery,  unless  in  very  special  cases,  will  not  sustain  applica- 
tions for  specific  performances  of  agreements,  merely  for  the  purpose  of  giving 
the  party  a  compensation.  Hatch  ?.  CsM,  4  Johns.  Ch.  Rep.  559.  jTsmnsAsA  r. 
Stone,  5  Johns.  Ch.  Rep.  193. 
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the  whole  Estate,  is  essential  to  the  Purchase  (*),  the  Purchase 
would  not  be  enforced.  (1) 

If  the  printed  Particulars  of  Sale  contain  a  wilful  mis-descrip- 
tion of  Property,  the  Purchaser  cannot  be  compelled  to  take  a 
compensation  (t). 

A  Purchaser  is  not  compellable  to  take  an  Indemnity  against 
a  Judgment  amounting  to  half  of  the  purchase-money  (u). 

A  Lessee,  who  described  his  Interest  as  fifty  years,  the  residue 
*433]  of  a  Term,  free  from  Encumbrances,  but  *who  in  fact 
had  only  three  years  of  an  old  Term,  and  a  reversionary  Term 
from  another  Lessor,  and  old  encumbrances  not  shown  to  be 
discharged,  could  not,  it  was  determined,  enforce  a  specific  per- 
formance (x). 

A  Purchaser  has  been  held  not  to  be  entitled  to  an  abatement 
for  a  deficiency  in  the  quantity  of  acres  sold,  where  the  Parti- 
cular described  the  Estate  as  containing  by  estimation,  so  many 
acres,  "  be  the  same  more  or  less"  (y).  (2) 

Where  a  Bill  is  filed  for  the  specific  performance  of  a  Con- 
tract for  the  purchase  of  Real  Estate,  the  Defendant,  in  ordi- 
nary cases,  may,  if  he  chooses,  have  a  reference  to  the  Master, 

(t)   Knatehbull  v.  Grueber,  1  Madd.  (u)  Wood*.  Beraal,  19  Ves.  930. 

Rep.  153,  confirmed  on  appeal,  3  Mori v.  (x)    White   y    FoQambe,    11    Ves. 

p.  124.  337. 

(I)  See  Stewart  t.  Alliston,  1  Mem.  (y)  Wintb  t.  Winchester,  1  Ves*  fc 

96.    Duke  of  Norfolk  v.  Worthy,    1  Bea.  375.                         \ 
Campb.  337. 

(1)  But,  on  a  sale  at  auction,  bona  fide,  where  there  is  no  question  as  to  title, 
or  quantity  of  land,  and  the  description  of  it  is  substantially  true,  though  in  a 
small  degree  defective  or  variant,  as  where  a  building  projected  two  feet  on  the 
land  sold,  performance  of  the  contract  will  be  decreed ;  and  the  vendee  will  be 
entitled  to  compensation  for  any  diminution  in  value  arising  from  the  projection 
of  the  building,  to  be  deducted  from  the  price.  King  v.  Bantam,  6  Johns.  Ch. 
Rep.  38.  And  where  possession  has  been  taken  of  land,  under  an  imperfect 
agreement  for  a  conveyance  or  lease,  and  improvements  have  been  made,  though 
chancery  will  not  decree  a  specific  performance,  on  the  ground  of  part-perform- 
ance, yet  the  bill  may  be  retained  for  the  purpose  of  giving  the  pwrty  a  compen- 
sation for  lasting  and  beneficial  improvements.  Parkhurst  v.  ran  Corffauft,  1 
Johns.  Ch*  Rep.  273.  But  vide  contra,  8*  C.  on  appeal,  14  Johns*  Rep.  15.  The 
Court  of  Errors,  under  the  circumstances,  was  of  opinion  that  the  conduct  of  the 
respondent  was  a  fraud  on  the  appellants,  and  a  specific  performance  was 
decreed. 

So,  where  a  bill,  filed  to  compel  the  performance  of  a  parol  agreement  entered 
into  between  the  plaintiff  and  commissioners  authorized  by  statute  to  drain  certain 
drowned  lands,  to  compensate  him  for  the  use  of  his  land,  &c,  could  not  be  sus- 
tained, the  agreement  being  within  the  statute  of  frauds  j  yet  the  court  retained 
the  bill,  and  awarded  an  issue  of  quantum  damnificatus,  to  assess  the  damages 
sustained  by  the  plaintiff,  for  which  he  had  no  remedy,  or  at  best,  a  doubtful  one, 
at  law.    Pkillipi  v.  Thompson,  1  Johns.  Ch.  Rep.  132. 

So,  where,  by  mistake,  a  party  cannot  possibly  perform  his  contract  for  the  sale 
of  land,  an  issue  of  quantum  damnificaUu  will  be  directed,  to  ascertain  the  damages 
the  plaintiff  has  sustained  for  the  non-performance.  JPFerran  v.  Taylor,  3 
Crancb,  270. 

(2)  But  where  there  is  simply  a  deficiency  in  quantity,  a  specific  performance 
of  a  contract  for  the  sale  of  land  will  be  decreed,  on  the  principal  of  compensa- 
tion.   Hepburn  v.  Muld,  5  Cranch,  262. 
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to  sea  if  a  good  Title  can  be  made ;  and  the  Court  never  acts 
upon  the  fact,  that  a  satisfactory  Abstract  of  the  Title  was  de- 
livered, unless  the  Party  has  clearly  bound  himself  to  accept  the 
Title  upon  the  Abstract  (z)>  as  by  taking  possession  for  a  con- 
siderable time,  and  making  do  objection  to  the  same  (a).  But 
the  circumstance  of  an  Abstract  being  shown  to  a  Purchaser, 
previous  to  the  filing  of  a  Bill  for  a  specific  performance,  in 
which  the  defect  of  Title  appears,  does  not  bind  the  Purchaser  (6). 
Though  the  Party  cannot  state  any  objection  to  the  Title  as  it 
appears  in  the  Abstract,  yet  he  may  insist  on  a  Reference  ;  and 
the  reason  seems  to  be,  that  by  the  ordinary  decree  in  these 
cases  the  other  Party  is  compelled  to  produce  all  the  deeds, 
papers,  &c.  in  his  custody  or  power ;  from  *whicb,  rea-  [*434 
sonable  and  solid  objections  to  the  Title  may  be  furnished, 
which  would  never  have  fallen  under  the  view  of  the  Purchaser, 
unless  the  Court  wrung  from  the  conscience  of  the  Vendor  that 
sort  of  information  which  a  Purchaser  could  by  no  other  means 
acquire :  Inquiries  and  Examinations  also  may  be  directed,  by 
which  the  Title  may  be  sifted  in  a  way  in  which  it  never  could 
upon  a  mere  Abstract,  authenticated  as  the  Vendor  thought 
proper  (*). 

A  Defendant,  however,  against  whom  a  specific  performance 
is  prayed,  may  by  his  answer  waive  his  right  to  have  a  Reference, 
and  call  upon  the  Court  to  decide  upon  his  objections  to  the 
Title ;  but  in  such  case  the  Answer  must  be  unequivocal,  and 
the  Defendant  must  not  be  drawn  into  it  by  surprise  or  fraud, 
and  want  of  full  information,  and  its  propriety  not  rendered 
disputable  by  any  subsequent  discovery  (d).  And  this  course 
seems  highly  reasonable  ;  (or  if  it  clearly  appears  to  the  Court, 
upon  the  Pleadings  and  the  Evidence,  that  there  are  irremovable 
objections  to  the  Title,  it  would  be  an  unnecessary  expense  to 
direct  a  Reference  to  the  Master  (c). 

"  I  have  heard  it  said,"  says  Sir  Thomas  Clarke,  "  a  Title 
purchased  under  a  Court  of  Equity  must  be,  like  Cesar's  Wife, 
even  without  any  suspicion"  (/)  ;  and,  certainly,  the  Court 
will  always  pause  where  doubts  raised  upon  a  Title  are  reason- 
able and  fair,  and  will  not  compel  a  Purchaser  to  take  property, 
♦not  marketable  (g) .  Many  cases  established  it  as  a  Rule,  [*435 
(impugned,  indeed  in  a  very  recent  case)  (fc),  that  though  in  the 
judgment  of  the  Court  the  better  opinion  is  that  a  Title  can  be 

(?)  Jenkins  r.  HUes,  S  Ves.  646.  '     (e)  See  Omcrod  t.  Hardman,  5  Vet. 

(a)  Fleetwood  ▼.  Green,  15  Ves.  594.    731. 

Margravine  of  AnspachT.  Noel,  lMadd.  (/)  Sedgewick  ▼.  Hargrare,  9  Vef. 

Bep.  310 ;  and  see  Fkidyer  t.  Cocker,  57. 

19  Vee.  97.  (g)  See  Marlow  and  Smith,  9  P.  Wins. 

(b)  Stapylton  v.  Scott,  16  Vet*  974.  p.  901 ;  and  Lord  Braybroke  ?.  Inskip, 
(•)  6  Ves.  663.  8  Vet.  498. 

(tf)    Jenkins  t.  Hiles,  6  Ves.  653,        (*)  See  Biseoe  ▼•  Perkins,  1  Ves.  fc 
656.     Balfour   ▼.   Wetland,   16   Ves.    Bea.  499,  3* 
151. 
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made,  yet  if  there  10  a  considerable,  *  rational,  doubt,  the  Court 
has  not  attached  bo  mack  credit  to  its  own  opinion  aa  to  compel 
a  Purchaser  to  take  the  Title,  but  leaves  the  Parties  to  Law; 
and  this,  whether  the  doubt  arises  aa  to  the  quantity  of  the  Es- 
tate of  which  the  Seller  is  possessed,  or  upon  a  legal  (i)  objec* 
tion.  Nor  will  a  Caee  for  the  opinion  of  a  Court  of  Law  be  di- 
rected without  the  Purchaser's  consent  (k) ;  and  if  after  a  Cer- 
tificate of  the  Court  of  King's  Bench,  the  Chancellor  retains  a 
doubt,  a  Purchaser  will  not  be  compelled  to  take  the  Title  (A, 
but  may  require  another  Case,  directed  to  another  Court  (m). 
If  at  Law  the  Title  appears  doubtful,  the  Court  will  not  re- 
lieve (n). 

Where  the  objection  has  been  respecting  the  legitimacy  of  a 
Party,  the  Court  has  said  there  are  many  cases  in  which  a  Jury 
will  collect  the  fact  of  legitimacy  from  circumstances,  in  which 
it  might  be  attended  with  so  much  reasonable  doubt,  that  the 
Court  would  not  compel  a  Purchaser  to  take  it  merely  because 
there  was  a  verdict  (0). 

*43€]  *But  though  the  Court  will  not  force  a  doubtful  Title 
upon  a  Purchaser,  yet  in  these  cases,  it  seems,  the  Court  will 
govern  itself  by  a  moral  certainty ;  for  it  is  impossible  in  the  na- 
ture of  things,  there  should  be  *  mathematical  certainty  of  a  good 
Title.  There  are,  frequently,  suggestions  of  old  Entails,  and 
often  doubts,  what  Issue  persons  have  left,  whether  more  or 
fewer ;  and  yet  these  were  never  allowed  to  be  objections  of 
that  force  as  to  overturn  a  Title  to  an  Estate  (p).  Presumptive 
Evidence,  on  which  a  Jury  would  presume  a  person  dead,  is  suf- 
ficient in  such  cases,  as  it  is  in  cases  of  Pedigree  (q). 

It  is  no  objection  to  a  Title,  derived  under  a  grant  from  the 
Crown,  that  there  is  a  reservation  of  Royal  Mines,  if  there  has 
never  been  an  exercise  of  the  right,  or  a  probability  that  there 
ever  will ;  for  there  is  no  instance  where  the  Crown  has  only  a 
bare  reservation  of  Royal  Mines  without  any  right  of  Entry,  that 
it  has  granted  a  license  to  any  person  to  come  upon  another 
Man's  Estate,  and  dig  up  his  Soil  and  search  for  such  Mines ; 
though  when  they  are  once  opened  they  can  restrain  the  Owner 
of  the  Soil  from  working  them,  and  can  either  work  them  them* 
selves,  or  grant  a  License  for  others  to  work  them  (r). 

Where  the  Title  is  clear,  but  there  are  Terms  or  Encum- 
brances to  be  got  in,  the  established  course  is  that  the  Master 

(t)  8tanyltonv.  Scott,  16  Vea.S74;  (»)  See  Hartley  ▼•  Peaaall  Feake, 

and  tee  Rose  t.  Calland,  5  Vet.  188,  N.  P.  130,  and  eee  Wilde  v.  Fort,  4 

189,  and  Cooper   r.   Donne,  1   Vee.  Taunt*  334* 

Jan.  665,  and  Wheals  and  Hall,  17  Vea.  (a)  See  Lord  Brajbroke  t.  Iaekip,  8 

80.  Vee.  428. 

(ft)  Rooke  ▼.  Kidd,  5  Tea.  647.  (p)  Lyddal  t.  Weatoo,  3  Atk.  SO. 

(J)  Sheffield  r.  Lord  Mulgrave,  3  Vee.  (a)  Machell  ▼.   Taylor,   35th    Jan. 

Jaa.  589.  1818.  MS. 

(m)    Trent    v.    Harming,    10   Yea.  <r)  Lyddal  ?.  Weaton,  3  Atk.  W. 
500. 
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report!  in  favour  of  the  Title ;  and  a  Reference  is  made  to  him, 
to  approve  a  Conveyance ;  and  then  the  Question  arises  whether 
all  the  parties  to  a  proper  Conveyance  are  brought  before 
♦the  Court  and  if  it  appears  all  necessary  Parties  are  not  [*457 
before  the  Court,  such  Persons  must  be  made  Parties  (t),  other- 
wise the  Bill  would  be  dismissed  with  Costs  (*).  An  Exception 
cannot  be  taken  to  the  Master's  Report  of  a  good  Title,  on  the 
ground,  that  the  Trustee  of  an  outstanding  term  is  a  Lunatic  («), 
or  that  the  Estate  was  not  tithe-free  (*),  for  these  are  questions 
of  Conveyance  not  of  Titl*. 

It  is  no  objection  to  a  Title  that  an  Extent  has  issued  from 
the  Crown  against  the  Owner,  which  remained  in  the  hands  of 
the  Sheriff  unexecuted,  it  appearing  that  the  Lords  of  the 
Treasury  had,  in  fact,  compromised  the  Debt,  though  no  writ  of 
amoveai  mamu  had  actually  issued  (y). 

It  was  formerly  doubtful  whether  upon  a  Contract  to  sell  a 
Lease  the  Vendor  was  bound  to  show  that  the  Lessor  had  a  good 
Title  (z) ;  the  prevailing  opinion  seems  to  have  been  that  he 
was.  In  general,  where  the  convenience  of  the  case  requires  it, 
it  is  provided  in  the  Particulars  of  Sale,  or  in  private  Agree- 
ments,  that  the  Purchaser  shaH  not  insist  on  seeing  the  Lessor's 
Title.  It  has  been  recently  decided,  that  the  Vendor  of  a  Lease 
cannot  maintain  a  Bill  for  a  specific  performance,  unless  he  pro* 
duces  the  Title  of  his  Lessor  (a);  except,  perhaps,  *where  [M38 
there  has  been  such  a  length  of  Possession  under  the  original 
Lease  as  would  raise  a  presumption  of  Title  (e).  In  the  case 
of  a  Biihofft  Lsom,  the  Vendor  has  been  hew,  on  a'  Bill  for  a 
specific  performance,  not  obligated  to  produce  the  Lessor's 
Title  (d). 

If  Assignees  exhibit  to  Sale  a  Freehold  Estate  of  Inheritance, 
not  marking  by  the  Contract  that  they  meant  to  sell  any  thing 
move  than  it  shaH  turn  out  the  Bankrupt  bad,  they  are  bound, 
as  other  persons  are,  to  make  a  Title  to  the  Inheritance,  free 
from  Encumbrances  (e) ;  but  an  Executor,  selling,  is  not  bound 
to  covenant  for  the  Title  (/).  A  Bankrupt  cannot  be  com- 
pelled to  join  in  a  Conveyance  by  bis  Assignees  (g). 

When  Conveyances  are  directed  by  a  Decree,  they  must  be 

U)  8m  Arg.  is  OMrW  ▼.  Hardnan,       (c)  Fttdee  ?.  Hooker,  9  Mart*.  484. 
S  Yea.  786.  (J)  Fane  t.  Spencer,  mentioned  in 

(I)    See   Leyd   v.    Griffith,  S  Atk.  note  to  Fildea  ?.   Hooker,  t   Merir. 

867.  430,  tad  reported,  8  Madd-  Bep.    p. 

(«)  Berkeley  t.  Dank,  IS  Yea.  880.  438- 

(*)  Wadioger  ▼•   Hilbert,  1  Merir-        (e)  White  t.  FoQambe,  11  Tee.  S45; 

104.  end  eee  Meedonmld  and  Haacoo,  IS  Vee. 

(f)  Fooler.  Sbergold,  1  Cox,  ISO.  377,  overruling  the  doctrine  in  Pope  ▼. 

(*)    White   v.    Fotiambe,    11    Yea,  Sooipeon,  6  Vee.  146. 8-  P.    £s  parte 

3S7 j  aad  eee  Radeline  t.  Warrington,  Trandar,  MS.     See  alio  Spurrier  t. 

18  Yea.  386,  and  Gonparti  t. ,  1*  Hancock,  4Vee.  667. 

Yea.  17.  (/ )  Stance  r.  Morric,  18  Yea*  17. 

(a)  Fildee  ▼.  Hooker,  9  Merir.  484,  (g)  Wavgk  *  Und,  Coop- 1)4. 


4SS  EQUITY  JURISDICTION. 

settled  by  the  like  kind  of  Rale,  as  men  of  judgment  among 
Conveyancers  would  direct  (A). 

It  is  not  necessary,  in  order  to  obtain  a  Decree  for  a  specific 
performance,  that  the  Vendor  should  have  a  good  Title  at  the 
time  of  the  Sale,  for  it  seems,  that  if  he  can,  even  by  an  Act  of 
Parliament,  obtain  a  Title  before  the  Report,  that  is  sufficient  (i) ; 
*439]  *and  the  Decree  of  the  Court  in  these  cases  always  is  to 
inquire  whether  the  Seller  can  make  a  good  Title,  and  whether 
he  could  make  a  Title  at  the  time  of  executing  the  Agree- 
ment (fc).  (1)  A  Purchaser,  therefore,  cannot  insist  on  being 
discharged  from  his  Purchase  upon  the  Master's  Report  of  a  de- 
fective Title,  if  the  same  is  capable  of  being  made  good  within 
a  reasonable  time ;  as,  where  the  Mantels  Report  is,  that  the 
Vendor,  getting  in  a  Term,  or  obtaining  Administration,  &c. 
will  have  a  Title  ;  but  the  Court  will  put  the  Vendor  under  terms 
to  procure  that  speedily  (I) ;  and  will  not  suffer  a  Plaintiff,  at 
the  distance  of  years,  to  come  to  the  Court  and  say  he  is  ready 
to  make  a  good  Tide,  and  call  for  a  specific  performance. 
Cases,  however,  of  this  description,  must  be  governed  by  cir- 
cumstances (m). 

If  the  Vendor  of  an  Estate  sold  by  auction  does  not  show  a 
clear  Title  by  the  day  specified,  the  Purchaser  may  at  Law  re- 
cover back  his  deposite,  and  rescind  the  Contract,  without  wait- 
ing to  see  whether  the  Vendor  may  ultimately  be  able  to  establish 
a  good  Title  or  not  (n)  ;  but  still,  if  the  Vendors  can  put  them- 
selves in  a  situation  to  complete  the  Title,  a  Court  of  Equity 
will  compel  the  Purchaser  to  pay  his  purchase-money  (o).  In 
these  cases  the  Vendor  usually  files  a  Bill  for  a  specific  per- 
formance, and  for  an  Injunction  to  restrain  an  Action  for  the  De- 
posite. 

*440]  *On  a  Reference  to  the  Master  to  see  whether  a  good 
Title  can  be  made,  the  Master  proceeds  on  the  abstract  only, 
unless  the  Purchaser  requires  the  production  of  the  Deeds  them- 
selves ;  and  if  he  omits  to  make  such  requisition  he  cannot  ex- 
cept to  the  Report  on  the  ground  of  the  Deeds  not  having  been 
produced  before  the  Master  (p). 

If  I  have  a  right  to  call  upon  A.  to  join  in  a  Conveyance, 

(A)  Loyd  t.  Griffith,  3  Atk.  867.  (J,  Coffin  and  Cooper,  14  Ves.  905. 

(i)   Langford  y.   Pitt,  2   P.    Wnu.  (m)  Wynn  v.  Morgan,  7  Ves.  205,  & 

650.       Mortlock  t.    Boiler,    10    Vet.  Jenkins  t.  Hiles,  6  Ves.  646* 

315.    S.  C  MS-;  and  tee  Jenkins  ▼.  (n)  Wilde  ▼.  Fort,  4  Taunt.  334. 

Hiles,  6  Vet.  654.    Wynn  and  Morgan,  (©)  See  Seaward  and  WUIock,  5  East, 

7  Ves  205,  206.  208. 

(fc)    Langford  f .  Pitt,  2  P.  Wins.  (p)  Poole  ?.  Shergoid,  1  Cox,  160* 
630. 


(1)  And  so,  a  vendor  may  compel  a  specific  performance  of  a  contract  for  the 
sale  of  land,  if  he  be  able  to  give  a  good  title  at  the  time  of  the  decree ;  though 
his  title  was  defective  at  the  time  when  the  conveyance  ought  to  have  been 
made.    Hepbwm v.  &Ud>  5  Cranch, 262.    Vide  Mead*.  Johnson,  3  Conn*  JUp. 
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that  is  matter  of  Conveyance  ;  if  I  have  no  right  to  call  upon 
him,  and  he  is  a  necessary  party,  it  is  matter  of  Title  (9). 

When  on  a  Reference  to  the  Master  he  reports  that  a  good 
Title  to  a  Purchase  cannot  be  made,  the  Vendee  may  file  a  Bill 
against  the  Vendor  to  have  the  Contract  delivered  up ;  but  it 
seems  that  compensation  will  not  be  granted  for  the  loss  sus- 
tained by  the  failure  of  the  Contract,  though  the  Bill  pray,  in  the 
alternative,  a  specific  performance,  or  an  issue,  or  an  inquiry 
before  the  Master  with  a  view  to  damages  (r),  that  being  more 
properly  the  subject  of  an  Action  ($).  In  Denton  v.  Stewart  (*), 
it  is  observable  die  defendant  had  it  in  his  power  to  perform  the 
Agreement,  and  put  it  out  of  his  power  pending  the  Suit.  "  That 
Case,  if  not  supportable  on  that  distinction*  is  not,"  says  Lord 
Eldon,  "  according  to  the  principles  of  the  Court"  (u). 

*If  a  Vendor,  upon  the  Title  being  objected  to,  ofiers  [*441 
to  let  off  the  Purchaser,  but  he  still  adheres  to  the  Purchase, 
the  Purchaser  must  pay  the  Costs  if  the  Title  is  determined  to 
be  good  (x).  If  the  Purchaser  takes  an  unfounded  objection 
he  pays  the  Costs,  but  if  the  objection  taken  be  fair  and  sub- 
stantial, he  does  not  pay  Costs,  though  the  objection  does  not 
prevail  (y). 

It  may  be  proper  to  observe,  in  conclusion  of  this  fruitful 
subject  of  Equity,  that  if  the  Purchaser  does  not  pay  the  Pur- 
chase-money at  the  time  fixed  he  will  be  chargeable  with  In- 
terest ;  and  as  he  must  bear  any  loss,  so  likewise  will  he  be 
entitled  to  any  profits  that  arise  from  the  Estate  (z) .  So,  in 
general,  if  a  Purchaser  is  let  into  Possession  and  preception  of 
the  Rents  and  Profits  of  the  purchased  Estates,  he  must  pay  In- 
terest for  his  Purchase-money  (a)  ;  but  it  is v  not  universally 
so  (&")  ;  there  may  be  a  case  where  he  shall  not  pay  Interest, 
notwithstanding  he  has  the  Rents  and  Profits ;  as,  where  there 
are  objections  to  the  Title,  and  the  purchase-money  lies  unpro- 
ductive, and  the  Vendor  has  notice  of  that  circumstance,  and 
afterwards  the  Title  is  made  good,  the  Vendee  will  be  entitled 
to  the  Estate  and  the  Rents  and  Profits,  and  the  Vendor  to  the 
Purchase  money  only,  without  Interest  (e).  And  though,  gene- 
rally, a  Purchaser  cannot  be  called  upon  for  his  Money  until 
*he  has  a  Title,  yet  where  he  is  let  into  Possession,  upon  [*442 
a  mutual  apprehension  that  the  Title  could  be  immediately  made 

(q)  Odder  t.  Baffin,  MS.  before  V.  C.        (x)  Holloway  v.  Fell,  31  Jan.  1818, 

Leacb,  94  July  1318.  before  V.  C.  Leach- 

(r)  Todd    and  Gee,    17   Ves.   273,        (y)   Ailsbie  t.  Rice,  3  Madd.  Rep. 

which  seems  to  orerrule  Greenway  v.  256. 
Adams,  19  Yes.  396.  (s)  Davy  t.  Barber,  3  Atk.  490. 

(•)  Gwfflim  t.  Stone,  14  Ves.  128.  («)     See   Fludyer   t.     Cocker,     12 

(t)  17  Ves.  276,  in  note,  mentioned  Ves.  25.     Blount  r.  Blount,   3  Atk. 

also,  1  Fonbl.  Eq.  43,  and  2  Vol.  438,  637- 
and  reported  in  1  Coi,  258.  (©)  See  Blount  t.   Blount,  3  Atk. 

<u)  17  Ves.  176 ;    and  see  Ellis  t.  637. 
Nanny,  East,  6  Geo.  2. 1733*    Blorc  ?•        (c)  See  on  this  subject   Powell  v. 

Sutton,  3  Merir.  948.  Martyr,  8  Ves.  14*. 

Vox,.  I.—39 
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good»  he  cannot,  unless  by  express  Contract,  retain  the  Pos- 
session, without,  at  least,  paying  interest  for  the  Purchase- 
money  (d). 

Where  the  Vendee  has  created  unnecessary  difficulties  in  re- 
spect of  the  Conveyance  to  him,  he  will  be  ordered  to  pay  In- 
terest from  the  time  he  ought  to  have  executed  the  Convey- 
ance (e). 

When  Interest  is  payable,  it  is  usually  at  four  per  cent.  (/), 
but  upon  one  occasion  five  per  cent,  was  given  (g). 

Money  paid  in  as  earnest  at  the  Sale  of  an  Estate,  in  whatever 
manner  laid  out,  is  a  payment  for  so  much  of  the  Purchase- 
money  (A).  If  laid  out  without  opposition  from  the  Seller,  k 
must  be  presumed  to  be  with  his  assent  If  laid  out  under  the 
authority  of  the  Court,  it  will  be  binding  on  both  (*). 

If  a  Vendee,  who  has  not  completed  his  Purchase  for  want 
of  a  Title,  deposites  his  purchase-money  in  the  purchase  of  stock, 
and  gives  notice  of  such  deposite  to  the  Vendor,  this  will  have 
the  effect  of  stopping  Interest ;  but  the  Vendee  runs  all  the 
hasard  of  the  rise  and  fall  of  the  Funds ;  nor,  in  case  of  a  rise, 
can  the  Vendor  claim  the  benefit  (&). 

*443]  *  Where  a  trust  is  raised  by  Deed  or  will  for  the  pay- 
ment of  Debts  and  Legacies  generally  (/),  and  the  Rule  is  the 
same  where  there  is  a  general  charge,  and  afterwards  a  specific 
disposition  (m),  a  Purchaser  or  Mortgagee  of  Real  Estate  is  not 
obliged  to  see  to  the  application  of  his  Money,  op  be  is  where 
there  is  a  Sekedxde,  or  particularizing  of  the  Debts  (») ;  unless 
there  be  any  collusion  between  the  Purchaser  and  the  Trustee 
or  Executor  (o).  If  more  Land  is  sold  than  is  sufficient  to  pay 
the  Debts,  that  will  not  prejudice  a  Purchaser  (p) .  But  though 
a  general  charge  does  not  oblige  a  Purchaser  before  a  Suit  to 
see  to  the  application*  of  the  Money,  yet  after  a  Suk  commenced 
for  an  Account  by  the  Heir  against  the  Executor  (9),  the  Pur- 
chaser has  been  held  bound  to  see  to  the  application  (r).    And 

(d)  Gibson  t.  Clarke,  t  Yea.  &  Bea.  Jebb.  r.  Abbot,  1  Bro.  186,  n.  2.  2d 

509.  Edit. 

(t)  Blount  v.  Blount.  3  Atk.  637.  (m)  6  Yes.  654,  inn. 

(/)  Cbild  t.  Lord  Abingdon,  1  Yes.  (n)    Ithell  ▼.  Beane,    1    Yes.    215. 

jun.  94.     Cakraft  ?.  Roebuck,  1  Yes.  Punch    r.    Kent,    I    Yern.    960.    1- 

jun-    931;   and  aee  Sugd.  Vend,  and  Spalding  ▼.  Sbalmer,    1    Yern.    301. 

lurch.    404,    4th   Edition,  and  cases  Hardtvicke  ▼.  Mjnd,    1    Anstr.    109. 

cited  in  note ;  and  see  Acland  ▼.  Gaia-  Culpepper   t.    Aston,    9    Chan.    Cms. 

ford,  9  Madd.  Jtep.  31.  223. 

(g)  Waldron  t.  Forrester,  Exch.  5  (0)     Rogers     against     SkUUcorne, 

June  1807,  particularly  mentioned  Sugd.  Ambl.   189.       Lloyd   t.   Baldwin,    1 

Yend.  and  Purch.  429,  5th  Edit.  Yes.  173. 

(A)  Doyley  against  Powia,  9  Bro.  C.  (»)    Spalding  r.   Shalrotr,  1  Yarn. 

C.  33.  301*    Lntwych  v.  Wiaford,  9  Bro.  C. 

(«)  Poole  against  Rudd,  3  Bro.  C  C.  C.  348. 

49.  (q)  Colpcpper  ▼.  Aston,  9  Chan.  Cas. 

(*)    Roberto    ▼.    Massey,    13    Yes.  115.223. 

561.     Acland   ▼.   Gaisford,   2    Madd.  (r)   Walker    ▼.    Smallwood,    Ambl. 

Rep.  31.  677. 

(J)  See  Co.  Lit.  290,  b.  note  1.  s.  12. 
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where  Lands  are  rested  in  Trustees  by  Act  of  Parliament,  to  be 
mortgaged  for  a  particular  purpose,  it  is  incumbent  on  the  Mort- 
gagee to  see  tbe  Money  applied  accordingly  («l 

A  Purchaser  of  an  Estate  under  a  Decree  is  not  answerable 
for  the  mode  in  which  the  Estate  has  been  sold  by  the  Court, 
nor  for  the  disposition  which  it  makes  of  the  Money  (t) ;  for  a 
Purchaser  *has  a  right  to  presume  that  tbe  Court  has  [*444 
taken  the  steps  necessary  to  investigate  the  rights  of  the  Parties, 
and  that  it  has  on  that  investigation  properly  decreed  a  Sale ; 
but  he  is  to  see  that  it  is  a  Decree  binding  the  Parties  claiming 
the  Estate  ;  that  is,  to  see  that  all  proper  Parties  to  be  bound  are 
before  the  Court ;  and  he  has  further  to  see,  that  taking  the 
Conveyance  he  takes  a  Title  that  cannot  be  impeached  alimde. 
He  has  no  right  to  call  upon  the  Court  to  protect  him  from  a 
Tkle  not  in  Issue  in  the  cause,  and  no  way  affected  by  the  De- 
cree ;  but  if  be  gets  a  proper  Conveyance  of  tbe  Estate,  so  that 
no  Person  whom  the  Decree  affects  can  invalidate  his  Title, 
then,  although  the  Decree  may  be  erroneous,  and  afterwards 
reversed,  the  Title  of  the  Purchaser  will  not,  it  seems,  be  in- 
validated (ti). 


CHAP.  VI. 

TRU8T8. 

We  now  proceed  to  the  consideration  of  Trusts,  a  species  of 
Jurisprudence  peculiar  to  this  country  (x),  and  of  all  others  the 
most  fruitful  in  Cases,  and  comprehending  a  great  variety  of 
Learning ;  but  the  Rules  on  this  subject  were  in  the  time  of  Lord 
Hctrdurickc,  as  he  has  observed,  "  pretty  well  ascertained  (y)," 
and  have  since  been  still  more  reduced  *to  certainty  by  [*445 
the  decisions  of  the  great  Men  who  have  succeeded  him. 

Conveyances  to  Uses  did  not  commence  in  the  Reign  of 
Henry  4 ;  but  Lord  Bacon  says  there  were  not  before  this  time 
above  six  cases  relating  to  Uses,  and  that  it  was  not  till  this  Reign 
that  a  regular  system  was  adopted  in  regard  to  Uses  (z).  Chief 
Justice  Popham  says,  that  before  the  time  of  Richard  2,  no  Act 
of  Parliament,  or  other  Record,  nor  any  Book,  nor  Writing, 

(t)  Cottercll  t.   Hampton,  2  Vera.  («)  Bonnet  ▼.  Hamfll,  8  Sch.  and 

6.  Lefr.  577,  8. 

(I)    Curtis  ▼.   Price,  IS  Vet.    103.  (x)  1  T.  R.  759,  in  N. 

Lloyd    t.    Jobnes,  9   Vet.   65.    Lot*  (y)   Letter  to  Lord  Ktjms,  Life  of 

wjrch  again*  Winford,  9  Bro.  C  C.  Kaftan,  t  Vol.  843. 

348 ;    but  see  Lloyd  r.    Bftldwyn,   1  (*)  Bacon  OB  Usee,  ft.  17. 

Vet.  173-  ) 
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whereof  the  Temor  is  not  seised,  bet  only  possessed;  and  there* 
fort,  if  a  term  of  one  thousand  jean  was  limited  to  A.  to  the 
Use  of  (or  in  trust)  for  B.  the  Statute  did  not  execute  this  Use, 
*440]  but  left  it  as  at  Common  *Law  (u).    Thej  further  held, 
that  where  Lands  are  limited  to  Trustees  to  receive  and  pay 
over  the  Rents  and  Profits,  the  use  is  not  executed,  but  the 
Lands  remain  in  them  to  answer  those  purposes  (*).     Where, 
therefore,  there  is  a  conveyance  to  Trustees  in  Trust  fa  convey  (y), 
or  to  sell  (z),  or  to  pay  the  profits  to  a  Feme  Covert  (a) ;  and 
as  it  seems  in  all  cases  where  any  control  and  discretion  is  given 
to  the  Trustees  in  the  application  of  the  Profits  of  the  Estate  (ft), 
as  to  pay  Annuities  (c),  or  to  make  repairs,  or  to  provide  for  the 
maintenance  of  the  Cestui  que  Trust,  the  legal  Estate  remains  in 
the  Trustees,  unexecuted  by  the  Statute  [d). 

It  was  observed  by  Lord  Hardwkke,  that  the  Statute  of  Uses 
"has  bad  no  other  effect  than  to  add  at  most  thru  words  to  a  Con- 
veyance (e) ;"  but  that  position  seems  questionable.  The  Sta- 
tute remedied  the  inconveniences  it  professed  to  remedy ;  and 
though  a  new  species  of  Uses,  under  the  name  of  Trusts,  after- 
*450]  wards  spraug  up,  yet  the  Courts  of  *Equity  took  care  that 
while  they  answered  ail  the  good  purposes  of  Uses,  they  should 
not  produce  any  of  the  inconveniences  which  the  Statute  of 
Henry  8th  was  intended  to  avoid. 

As  Uses  executed  are  to  all  intents  and  purposes  legal  Estates, 
it  is  not  within  the  design  of  this  Work  to  treat  on  them  more 
at  length*  The  doctrine  as  to  the  creation,  the  limitation,  and 
the  extinguishment  of  Uses,  as  weO  as  of  resulting  Uses,  belongs 
principally  to  the  consideration  of  Courts  of  Law ;  nor  is  it  here 
required  to  observe  on  the  various  Conveyances  operating  under 
the  Statute  of  Uses ;  such  as  those  which  pass  Uses  by  transrmh 
tation  of  Possession,  as  a  Feoffment,  Lease,  and  Release,  Fme  and 
Recovery ;  or  those  which  raise  Uses  without  a  transmutation  of 
possession,  as  a  Bargain  and  Sale,  or  a  covenant  to  stand  seised(f); 
nor  on  the  doctrine  of  Springing  and  Shifting  Uses,  or  Uses  ope* 

(u)  Bac.  Uses,  42.    Poph.  76.  Dyer,  A  nib  I.  93. 

369.    2.  Black.  Com.  336.  (d)  See  S  vol.  Black.  Com.  336.  d.  13. 

(a?)  36  Hen.  8.  Bro.  Feoff,  al.  Uses,  by  Mr.  Cbrutian.  Silverston  ▼.  WBaoa, 

52.  2  Black-  Com.  336.  Har.  Co.  Lilt.  ST.  R.  444.  Shapland  and    Smith,  1 

290b.  n.  1.  a.  2.    Treatise  of  Equity,  Bro-  T5. 

Book  2.  Ch.  1.  a.  4.  («)  Hopkins  t.  Hopkins,  1  Ajtk.  691. 

(y)  Bac.  Uses,  8  Roberts  and  DizweO,  Blackstone,  2  Com.  336,  says  alio,  with 

1  Atk  607.  this  passage  in  his  eye,  the  Statute  has 

(s)  Bagshaw  t.  Spencer,  2  Atk.  578.  had  "  little  other  effect  than  to  make  a 

Wright  r.  Pearson,  AmM.  360.  slight  alteration  in  the  formal  words  of 

(a)  Pybtis  and  Smith,   3  Bro.   340.  a  Conveyance."    I  have  a  very  ftiU  MS. 

Neville  v.  Saunders,  1  Vern.  415.  Har-  note  of  Hopkins  v.  Hopkins,  bat  there 

ton  t.  Herton,  7  T.  Rep.  652.  is  no  such  remark  as  that  alluded  to  in 

(6)  See   Gregory  v.  Henderson,   4  Atkyns's  Report. 

Taunt.  772.  (/)  These  Conveyances  are  well  ob- 

(e)  Doe  on  dem*    White  v.  Simpson,  served  upon  by  Mr.  Butler  in  his  eote  to 

5  Bast,  162 ;  and  tee  Gibson  t.  Begun,  Co.  Litt.  276  *.  976  «. 
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rating  through  the  medium  of  Potters ;  such  as  Powers  so  com- 
mon in  modern  settlements,  and  very  prudent  (g)f  of  basing, 
joisUurmg,  charging,  selling,  or  exchanging ;  or  of  powers  of  revo- 
cation (h).  All  these  doctrines  relate  to  what  are  considered  as 
legal  poweis  over  legal  Estates,  and,  as  such,  (except  where 
there  has  been  a  mistaken  execution  of  a  Power  («),  or  where 
the  Power  is  coupled  witb  a  Trust  (fc),  upon  which  we  have  be- 
fore observed,)  *are  within  the  adjudication  of  Courts  of  [*451 
Common  Law ;  nor  have  Courts  of  Equity  any  original  or  ex- 
clusive power  to  decide  upon  them.  These  matters,  it  is  true, 
are  often  considered  in  Courts  of  Equity,  and  a  thorough  know- 
ledge of  them  is  indispensable  ;  but  it  is  to  the  Common  Law 
Writers,  and  to  the  Common  Law  Reports  that  reference  must 
be  had  for  the  most  authoritative  decisions  on  these  subjects. 

Indeed,  a  Person  having  a  legal  Estate  only,  and  no  beneficial 
Interest,  cannot,  it  seems,  come  into  Equity  lor  any  purpose  (/). 
It  may,  however,  be  remarked,  that  the  Courts  of  Common  Law, 
in  their  decisions  upon  the  creation  of  Estates  by  way  of  Use, 
show  more  indulgence  to  the  intent  of  the  Parties  than  they  do 
in  regard  to  the  creation  of  Estates  by  Conveyances  at  Common 
Law  (n). 

It  is  to  Trusts,  and  Trusts  only,  that  the  Reader's  attention 
will  here  be  particularly  directed  to  that  "  creature  of  Equity" 
as  it  is  called,  of  which  the  Common  Law  takes  no  notice,  and 
over  which  Courts  of  Equity  have  an  original,  a  peculiar,  and 
exclusive,  Jurisdiction  (n). 

In  the  definition  of  an  Use  as  it  existed  before  the  Statute  of 
Uses,  Trusts  have  already  been  defined.  A  Trust  is,  in  other 
words,  a  right  in  the  Cestui  que  Trust  to  receive  the  Profits,  and 
to  dispose  of  the  Lands  in  Equity  (a),  and  is  such  a  confidence 
between  Parties  that  no  Action  at  Law  will  lie  (p).  There  may, 
however,  be  special  Trusts,  as  *for  the  accumulation  of  [*452 
Profits,  the  Sale  of  Estates,  or  the  conversion  of  one  Trust  Fund 
into  another,  which  may  preclude  all  power  of  interference  on 
the  part  of  the  Cestui  que  Trust  until  such  special  Trust  be  satis- 
fied (q). 

In  general,  Courts  of  Equity,  in  the  construction  of  Words  by 
which  Trusts  are  limited  of  Real  or  Personal  Estate,  follow  the 
Rules  which  Courts  of  Law  have  laid  down,  in  regard  to  the 

(g)  See  Sutton  v.  Jones,  15  Ves.  588.  (at)  9   Vol.   Fonbl.   Eq.   p.  47.  in 

(A)  The  lubject  of  Powers,  and  all  note, 

the  doctrine  which  surrounds  then,  is  (n)  See    what  Ch.  J-  Coke  says  2 

treated  of  in  a  ? ery  masterly  manner  in  Bulstr.  337. 

Mr.  Sngden'a  work  on  that  subject.  (0)  1  Mod.  17. 

(0  Ante,  p.  54.  (9)  Start  v.  Mellish,  2  Atk.  612. 

H  (ft)  See  ante,  p.  55.  (f)  Sanders  on  Uses,  1  Vol  216,  3d. 

V)  See  Williams  t.  Lord  Lonsdale,  3  Edition* 
Ves.  757. 


452  EQUITY  JURISDICTION. 

creation  and  limitation  of  legal  Estates  (r) ;  and  this  whether 
the  Trust  be  created  by  Deed  or  by  Will  (s).  Whether  the 
words  in  a  Deed  or  a  Will  pass  an  absolute  or  a  limited  Interest 
is  decided  by  Rules  common  to  both  Courts  (t)  ;  the  only  differ- 
ence being  that  where  a  Trust  Estate  is  created  by  Deed  or  Will, 
it  is  determined  upon  in  Courts  of  Equity,  and  where  a  Convey* 
ance  or  a  Devise  is  of  a  legal  Estate,  it  is  determined  on  in 
Courts  of  Common  Law ;  but  the  decision  in  each  Court  in 
the  construction  of  words  of  limitation  is  guided  by  the  same 
Rules.  (1) 

The  principal  exceptions  to  this  general  Rule  are  in  the  cases 
of  Articles  before  Marriage,  already  adverted  to  under  the  head 
of  Mistake  («),  and  in  cases  of  what  are  termed  Executory  Trusts, 
which  will  afterwards  be  adverted  to. 

*453]  "The  Cestui  que  Trust  has,  in  most  respects,  the  same 
power  over  the  Trust  Estate,  as  owners  of  legal  Estates  are  pos- 
sessed of;  and  the  Trust  Estate  is  in  general  liable  in  the  same 
manner  as  a  legal  Estate,  except  in  respect  of  Dower  (x).  (2) 
He  may  alien  it ;  and  any  legal  Conveyance  or  Assurance  by  him 
has  the  same  effect  and  operation  upon  the  Trust  as  it  would 
have  had  at  law  upon  the  legal  Estate  (y).  A  Cestui  que  Trust 
is  always  barred  by  length  of  time  operating  against  his  Trustee. 

If  the  Trustee  does  not  enter,  and  the  Cestui  que  Trust  does 
not  compel  him  to  enter  as  to  the  person  claiming  paramount, 
the  Cestui  que  Trust  is  barred  (z). 

The  effect  of  a  Fine  is  the  same  as  at  Law  with  regard  to  an 
equitable  Interest,  if  of  such  a  nature,  that,  turned  into  a  legal 
Interest,  it  would  have  been  barred  (a).    A  Common  Recovery 

(r)  Duke  of  Norfolk's  Case,  3  Cha.  (u)  Ante,  p.  61. 

Cas.  48.    Bale  r.  Coleman,  1  P.  Wms.  (x)  See  as  to  this,  post. 

143.    Garth  ?.  Baldwin,  2  Ves.  655.  (y)  North  v.  Champernon,  2  Ch.  Cas. 

Watls  t.  Ball,  1  P.  Wms.  108.     Banks  63.  78.     Boteler  ▼.   Allingbaro,  1  Bro. 

*.  Sutton,  2  P.  Wms.  713.     Lord  Ports-  C.  C.  72.    Carteret  ?.  Paschall,  MS.  S. 

mouth  ▼.  Lord  Effingham,  1  Yes.  434.  C.  3  P.  Wms   196. 

(s)  Wagstaffv.  Wagstaff,  2  P.  Wms.  (?)  Hovendon  ▼.  Lord  Annestey,  2 

259.  Seh.  &  Left.  629;  and  see  2  Merit.  358. 9. 

(0  See  Duke  of  Norfolk's  Case,  3  (a)    Willis  v.  Shorral,  1    Atk.  476 ; 

Cha.  Cas.  48 ;  and  see  Phillips  ▼•  Bryd-  and  see  Carpenter  v.  Carpenter,  1  Vern. 

ges,  3  Ves.  825.     Lord  Portsmouth  r.  440.    Penn  ▼.  Peacock,  Mic.  8  Geo.  2. 

Lord  Effingham,  1  Ves.  434.  1733. 

*  

(1)  No  particular  form  of  words  is  necessary  for  the  creation  of  a  trust ;  the 
intention  only,  will  be  regarded  by  a  court  of  equity.  Fisher  v.  Fields,  on  appeal, 
10  Johns.  Rep.  495.  A  trustee  or  cestui  que  trust  will  take  a  fee  without  the  word 
heirs,  when  a  smaller  estate  will  not  satisfy  the  object  of  the  trust.  And  so,  an 
assignment  of  a  trust,  carries  a  fee  to  the  assignee,  though  it  contain  no  words 
of  inheritance,  if  such  appear  to  hare  been  the  iotent  of  the  parties.  Fisher  r. 
Fields,  %d  supra. 

(2)  The  rights  and  interest  of  the  cestui  que  trust,  in  the  trust  estate,  cannot  be 
impaired  or  destroyed  by  any  Toluntary  act  of  the  trustee.  Shepherd  r.  JPBssrs9 
4  Johns.  Ch.  Rep.  136.  Nor  will  the  trust  property  Test  in  the  representatives  of 
the  trustee,  so  long  as  it  can  be  traced  and  distinguished.  Moses  r,  Murgatroyd, 
1  Johns.  Ch.  Rep.  119.  Nor  will  such  rights  be  affected  by  the  bankruptcy  of  the 
trustee.    Dexter  v.  Stewart*  7  Johns.  Ch.  Rep.  52- 
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suffered  by  a  Cestui  que  Trutt  in  Tail,  in  possession,  bars  all 
equitable  Remainders  depending  upon  such  Estate,  Tail  (6),  al- 
though there  was  no  legal  Tenant  to  the  Precipe  (c),  for  other- 
wise, Trustees  refusing,  or  incapable  of  executing  their  Trust, 
might  hinder  the  Tenant  in  Tail  of  that  liberty  to  dispose  of  his 
Estate,  and  bar  the  Remainders  which  the  Law  gives  him  as  in- 
cident to  his  Estate,  which  would  be  manifestly  inconvenient, 
and  tend  to  the  introduction  of  Perpetuities  *(d).  But  [*454 
an  equitable  Recovery  does  not  bar  a  legal  Remainder.  To  bar 
legal  Remainders,  by  common  Recovery,  there  must  be  a  legal 
Tenant  to  a  Praecipe  (e);  nor  will  such  a  Recovery  be  efficient 
if  there  be  qn  Estate  for  Life  in  another  prior  to  such  Estate- 
Tail  (/),  or  if  the  Estate  for  Life  be  equitable,  with  a  legal  Re- 
mainder in  Tail  (g) ;  but  it  seems  an  equitable  Recovery  is  good 
although  the  Equitable  Tenant  to  the  Praecipe  has  also  the  legal 
Estate  (h). 

It  is  doubtful  whether  there  can  be  an  equitable  disseisin,  so  as 
to  prevent  an  equitable  Tenant  in  Tail  suffering  an  equitable  Re- 
covery (ft. 

According  to  the  old  practice  of  the  Court,  at  least  down  to 
the  time  of  Lord  Ouilford,  a  Recovery  of  an  equitable  Estate 
was  not  necessary,  but  it  might  be  barred  by  Deed  (&).  And  it 
has  been  holden  that  the  Tenant  in  Tail  of  an  equitable  Estate 
might,  by  bare  articles  (/),  or  by  a  Devise  (m),  or  Feoffment  (n), 
or  Bargain  and  Sale  (o),  bar  the  Entail ;  but  Lord  Hardwicke  ex- 
pressly decided  to  the  contrary,  and  held  that  a  Tenant  in  Tail 
of  a  *  Trust  Estate  with  Remainders  over,  cannot  by  Will  [*456 
or  Settlement  bar  the  Remainders  without  a  Recovery,  any  more- 
than  Tenant  in  Tail  of  a  legal  Estate  (p) ;  and  upon  its  being 
urged  that  a  Lease  and  Release  would  bar  an  equitable  Entail, 
Lord  Hardwicke  said,  "It  never  was  so  determined,  and  I 
hope  never  will  (q).y* 

The  Cestui  que  Trust  may  devise  the  Trust  Estate  (r) ;  by  his 

(>)  1  Chin.  Cm.  49.  2  Ch.  Cas.  64,  (i)  Eord  Granville  r.  Blyth,  16  Voe. 

*c.  S  Ventr.  350.  884. 

(e)  North  ▼.  Way,  1  Vent.  13 ;  and  (k)  Fletcher  ▼.  Toilet,  5  Ves.  IS,  13. 

■••  Barnaby  ▼•  Griffin,  3  Ves.  276, 7.  (/)  Bates  t.  Baylej,  2  Vera-  226. 

North  ▼.  Champernon,  2  Chan.  Cas.  63.  (m)  Blake  t.  Luxton,  6  T.  R.  289. 

78.  (n)  2  Chan.  Cm.  64.    Otway  t.  Hod- 

(<0  See  the  termi  of  the  Decree  in  eon,  2  Fern.  583.    Woolhoogh  ▼.  Wool- 
North  ▼.  Champernon  2  Cha.  Cas,  78.  nougb,  Pre.  Ch.  228.  1  Vera.  14. 

(e)  Roblnton  r.  Camming,  For.  164.  (o)  North  t.  Way,  1  Vera.  14. 2  Chan. 

8.  C.    MS.  '1  Atk.    473.     Seiwyn  v.  Can.  64 ;  and  tee  2  Ventr.  350. 

Thornton,  Ambl.  545.  699;  and  1  Bro.  (p)  Kirkham  againat  Smith,  Ambl. 

C.  C.  73,  in  note.    Botteler  t.  Ailing-  518.  8.  C.  1  Ves.  260 ;  and  see  2  Vera, 

ham,  1  Bro.  C  C.  72.  552.    Legate  ▼.  Seirell,  1  P.  Wins.  91. 

(/)  North  v.  Champernon,  2  Ch.  Burnaby  ▼•  Griffin,  3  Ves.  277.    Toilet 

Co.  63.  78.  v.  Fletcher,  5  Ves.  13. 

(g)  Shaprand  v.  6mith,  1  Bro.  C.  C.  (?)  Kirkham  ▼.  Smith,  1  Ves.  260.  8. 

74.    Robinson  v.  dimming,  1  Atk.  473.  C  Ambl.  518. 

(A)  See  this  point  discussed,  Sogd.  (r)  Greenhilt  r.  Greenhitl.  2  Vera- 

Vend,  and  Purch.  287.  680. 

Vol.  I.— 40 
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Treason  (*),  or  Felony  (t),  he  forfeits  it.  It  is  subject  to  an  Ex- 
tent («),  (unless  it  be  a  Trust  of  a  term  of  years,)  and  it  ma;  be 
taken  in  execution  (a?).  If  the  equitable  Title  is  not  acted  upon 
in  the  same  time  the  legal  Title  should,  it  is  barred  (y). 

So  Trust  Estates  descend  in  the  same  manner  as  legal  Estates 
do,  whether  Customary,  (as  Borough  English,  or  Gavelkind)  or 
otherwise  (z)  :  and  there  may  also  be  a  posseetio  Jratris  of  a 
Trust  (a),  as  by  the  Common  Law  there  was  of  au  Use  (6). 

The  Power  of  the  Trustee  orer  the  legal  Estate  vested  in 
him  exists  only  for  the  benefit  of  the  Cestui  que  Tnut.  (I)  He 
may,  indeed,  by  means  of  that  power,  prejudice  the  Cestui  que 
*456]  Trusty  by  alienating  *the  Estate,  either  wholly  or  partially, 

(«)  See  33  lien.  8.  c.  20.  s.  9.  145.    Andrew  v.  Wrigley,  4  Bro.  C.  C. 

(0  Hob-  314.  Hard.  490.  195.    Townshend  against  Townshend, 

(«)  Hard.  495.  4  Bro.  C.  C.  138. 

(x)  See  99  Car.  2  c.  3.  s.  10.  (r)  Banks  v.  Sutton,  2  P.  Wms.  713. 

(y)   Medlicot  v.  O'Donel,  1  Ball  &  Fawcet  v.  Lowther,  2  Vea.  304 ;  and 

Beatty,  167.    Hovendon  v.  Lord  An-  see  2  P.  Wms.  736* 

nesley,  2  Seb.  &  Lefr.  630-    Bonny  v.  (a)  2  P.  Wms.  713.  736. 

Kidgard,  4  Bro.  C.  C.  138.  S.  C.  1  Cox,  (6 )  Corbet's  Case,  1  Rep.  88a. 

(1)  A  trustee  cannot  act  for  bis  own  benefit  in  a  contract  relating  to. the  sub- 
ject of  the  trust.  Green  v.  Winter,  1  Johns-  Ch.  Rep.  27.  Parkist  v.  Alexander, 
1  Johns.  Cb.  Rep*  394.  Thus,  where  the  trustee  buys  up  encumbrances  on  the 
trust  estate,  at  a  discount,  the  purchase  will  enure  to  the  benefit  of  the  cestui  que 
tnut.  Green  v.  Winter,  ut  supra.  Mathews  v.  Dragaud,  3  Des.  28.  Van  Heme 
v.  Fonda,  5  Johns.  Ch.  Rep.  388. 

Nor  will  a  trustee  be  permitted  to  make  any  gain,  profit  or  advantage,  from  the 
use  of  the  trust  funds.  Schieffelin  v.  Stewart,  l  Johns.  Cb.  Rep.  620.  Brown  v. 
Rickets,  4  Johns.  Ch.  Rep.  303.  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  Rep.  104.  Van 
Home  ?.  Fonda,  ut  supra. 

So,  as  a  geoeral  rule,  a  trustee  shall  not  be  allowed  to  purchase  the  trust  estate, 
for  his  own  benefit.  Green  v.  Winter,  ut  supra.  Evertsan  v.  Tappen,  5  Johns. 
Ch.  Rep.  497.  Uawley  v.  Mancius,  7  Johns.  Ch.  Rep.  174.  Jtfunro  v.  Allaire,  on 
appeal,  2  Caines'  Cas.  in  Error,  183. 

If  a  trustee,  mortgagee,  executor,  &c.  having  a  limited  interest,  gains  any  ad- 
vantage by  being  in  possession,  or  otherwise,  in  obtaining  a  new  lease,  he  cannot 
retain  it  for  his  own  benefit,  but  must  hold  it  for  the  cestui  que  trust,  &c.  Hokidge 
v.  Gillespie,  2  Johns.  Ch.  Rep.  30. 

So,  where  a  trustee  sells  the  trust  estate,  and  becomes  interested  in  the  pur- 
chase, the  cestui  que  trusts  are  entitled,  as  a  matter  of  course,  to  have  the  pur- 
chase set  aside,  and  the  property  re-sold  under  the  direction  of  the  court. 
Dmooue  v.  Fanning,  2  Johns.  Ch-  Rep-  252.  And  it  can  make  no  dinerence  in  the 
application  of  the  rule  above  stated,  that  the  sale  was  at  auction,  bonm  fide,  and 
for  a  fair  price,  and  that  the  trustee  did  not  purchase  for  himself,  but  a  third  per* 
son,  by  a  previous  arrangement,  became  the  purchaser,  to  bold  in  trust  for  the 
separate  use  of  the  trustee's  wife,  who  was  one  of  the  cestui  que  trust*.  Davtue 
v.  Fanning,  ut  supra.  Vide  contra,  ut  semi.  Bergen  v.  Bennett,  1  Caines'  Cas. 
in  Error,  1.  But,  it  seems,  that  where  the  purchase  is  made  by  a  trustee,  with  the 
assent  of  the  cestui  que  trust,  it  shall  he  deemed  to  be  valid.  Hendricks  v.  Robin- 
son, 2  Johns.  Ch.  Rep.  311. 

So,  where  a  mortgage  contains  a  power  of  sale,  on  default  of  payment,  the 
mortgagee,  himself,  may,  make  a  bona  fide  purchase.  Bergen  v.  Bennett,  ut 
supra. 

Where  a  trustee,  pending  a  suit  against  for  a  breach  of  trust,  fraudulently'  sells 
the  trust  estate,  and  assigns  the  securities  taken  for  the  purchase  money,  the  cestui 
que  trust  may  either  disregard  the  sale,  and  take  the  land,  or  he  may  affirm  the 
sale,  and  take  the  securities ;  but  he  cannot  have  both.  Murray  v.  Lafburn,  2 
Johns*  Ch.  Rep-  441. 
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(as  by  a  Mortgage)  (e)  to  a  purchaser  for  a  valuable  considera- 
tion, (a  voluntary  Conveyance  would  have  a  different  effect)  {d) ; 
but  such  an  abuse  of  Trust  can  hardly  occur,  unless  where  a 
Trustee  is  in  possession  of  the  Trust  Estate  and  of  the  Title 
Deeds,  and  even  then  very  rarely  (1).  .  But  a  Judgment,  or  a 
Commission  of  Bankruptcy  against  him  (e)  (2),  will  not  in  Equity 
affect  the  Estate ;  nor  can  his  Wife  claim  Dower  or  Free-bench 
out  of  it  (/) ;  nor  can  the  Husband  of  a  Female  Trustee  be  en- 
titled as  Tenant  by  the  Curtesy  (g). 

It  has  been  doubted  whether  a  Trustee  will  by  Treason  or 
Felony  forfeit  the  Trust  Estate ;  and  it  has  been  questioned 
whether,  supposing  a  Forfeiture,  the  Lord  who  claims  by  Es- 
cheat, or  the  Crown  claiming  by  that  Title  is  bound  by  the 
Trust  (A).  *By  a  very  recent  Statute  (t),  however,  it  is  [*457 
provided,  that  where  Trust  Property  escheats  to  the  Crown,  His 
Majesty  may  direct  the  execution  of  the  Trusts,  and  may  make 
Grants  to  Trustees  for  that  purpose,  or  may  make  Grants  to  any 
persons  for  the  purpose  of  restoring  the  same  to  any  of  the 
ftmily  of  the  Persons  whose  Estates  the  same  had  been,  or  of 
rewarding  any  Persons  making  discovery  of  the  Escheat ;  but  it 
does  not  determine  in  what  cases  Lands  escheat ;  for -escheat,  it 
must  be  remembered,  may  be  ob  defectum  tenentis,  as  well  as  pro 
delicto  tenentis. 

(c)  Pinch  v.  Earl  of  Winchelsea,  1  P.    Brooke,  Feoffment  al.  Uses,  pi.  31.  Vin. 
Wins.  S79-  Abr.  Uses,  pi.  4,  in  note,  quoted  8  FonW. 

(d)  Pye  t.  George,  1  P.  Wmi.  188.        Treat.   Eq.  168,  in  the  notes,  it  seems 
(«)  Pinch  v.  Earl  of  WincheUea,  1  P.    to  have  been  taken  Tor  granted ;  and 

Wms.878.  Bennett  v.  Davis,  8  P.  Woa.  the  only  question    was,  whether  the 

318.     3  P.  Wms.  187.  note  A.  quot  1  Crown  was  bound  by  the  Trust,  which 

Sand,  on  Uses,  979. 838 ;  and  see  Med-  was  decided  in  the  negative ;  but  as  to 

ley  ?•  Martin,  Finch,  63.  that  see  Reeves  v.  Attorney-general,  2 

(/)  Hintoo  v.  Hinton,  8  Yes,  634.  Atk.  883.    Attorney-General  and   Du 

638.    Noel  v.  Jevoo,  8  Freem.  43.  Be-  Plesais,  8  Yes.  886.    Geary  v.  Bear- 

vant  v.  Pope,  8  Freem.  71,  quot.  1  Sand,  croft,  Carter,  67.    Bales  v.  England, 

on  Uses,  879.  Prec  Chan.  800. 1  Eq.  Abr.  384,  in  note. 

(g)  Casboro  v.  Inglis,  1  Atk.  603.  S,  Burgess  and  Wheate,  1  Bl.  Rep.  183. 

C.  8  Eq.  Abr.  788.  Middleton  v.  Spicer,  1  Bro.  C.  C  801. 

(A)  In  Comyn's  Digest,  Tit.  Forfeit-  Pawlett   v.   Attorney-General,    Hard, 

ure,  B.  1,  it  is  said  the  Lands  are  not  469 ;  and  1  Ves.  446. 
forfeited ;  but  in  WikVs  Case,  Lane,  54        (i)  39,  40  Geo.  3  c  88.  s.  48. 
Jenkins's   190.   Cas.     98.    Hard  466. 


(1)  Where  the  father  contracted  for  the  purchase  of  a  tract  of  land  from  a 
third  person,  in  trust  for  his  son,  it  was  resolved,  that  the  son,  thereby,  acquired 
an  interest  in  the  land,  which  could  not  be  diverted  or  varied  by  any  subsequent 
agreement  or  act  of  the  father  and  the  vendor.     Taylor  v.  James,  4  Des.  1. 

(8)  Vide  Dexter  v.  Stewart,  7  Johns.  Ch.  Rep.  68. 

Property  held  in  trust,  will  not  pass  to  the  representatives  of  the  trustee  ;  but 
so  long  as  it  can  be  traced  and  distinguished,  it  enures  to  the  benefit  of  the  cestui 
que  trust.  Motes  v.  Jtfurgafroyd,  1  Johns.  Cb.  Rep.  1 19.  Vide  Bethel  Church  v. 
JEtamem,  1  Des.  164.  Nor  will  the  voluntary  act  of  the  trustee,  impair  or  destroy 
the  vested  interest  of  a  cestui  que  trust ;  but  the  trust  will  follow  the  land  into  the 
hands  of  the  person  to  whom  it  may  have  been  conveyed  by  the  trustee,  with 
knowledge  of  the  trust*     Shepherd  v«  JtTffacrs,  4  Johns*  Ch*  Rep.  136. 
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A  Trustee  may  devise  tbe  Trust  Estate,  but  tbe  Devisee  takes 
the  Estate  subject  to  the  original  Trust  (k).     But  though,  even 
under  general  words  (/),  the  Trust  Estate  may  be  devised,  yet 
wherever  the  Trusts  under  which  the  Trustee's  Property  is  de- 
vised are  inconsistent  with  the  supposition  that  the  Trust  Estate 
was  meant  to  be  included  in  the  Devise,  il  will  be  presumed  it 
was  not  intended  to  pass,  and  will  not  pass  (m) ;  as,  if  a  man 
should  generally  devise  his  Lands  after  payment  trf  his  Debts  and 
Legacies,  his  Trust  Estates  would  not  pass,  for  it  is  clear  he 
could  only  mean  Lands  which  he  could  subject  to  the  payment 
of  his  Debts  (n). 

It  is  observable,  that  by  whatever  means,  whether  by  Convey- 
ance or  otherwise,  a  person  obtains  the  absolute  Ownership  at 
♦458]  Law  of  the  Estate,  though  he  ^acquired  that  by  an  equita- 
ble Title,  and  both  either  come  together,  or  are  afterwards 
united  in  him,  the  legal  Estate  will  prevail,  and  the  equitable 
Estate  is  totally  gone  for  the  purpose  of  being  acted  upon  in  a 
Court  of  Equity  (o). 

If  a  legal  and  equitable  Estate  descend  in  Fee  Simple  to  the 
same  Person,  the  one  from  the  paternal,  the  other  from  the  ma- 
ternal, line,  there  is  an  end  of  the  Trust,  and  he  may  dispose  of 
the  whole  as  he  pleases,  for  a  man  cannot  be  a  Trustee  for  him- 
self ;  nor  will  the  Trust  and  legal  Estate  open  on  his  death,  and 
be  served  for  different  heirs,  but  having  once  joined,  they  go  ac- 
cording to  the  legal  Estate  (p). 

It  may  also  be  remarked,  that  where  Property  is  bequeathed 
in  Trust,  but  no  Trustee  is  appointed,  the  Court  in  the  case  of 
Real  Estate  considers  the  Heir  at  Law  as  a  Trustee ;  and  in  re- 
gard to  Personal  Estate  considers  the  personal  representative  as  a 
Trustee,  and  will,  itself,  see  to  the  execution  of  the  Trust  (q). 

Where  an  Estate,  for  instance,  is  devised  in  Trust  to  a  Body 
Corporate,  which  by  the  Statute  of  Mortmain  cannot  take,  the 
Uses  are  not  defeated  by  this  deficiency  of  the  Trustees,  but 
attach  upon  the  Estate  the  Law  raises,  and  the  Heir  at  Law  be- 
comes a  Trustee  to  the  Uses  of  the  Will  (r).  So  if  a  Power  be 
given  by  will  for  the  Devisees  for  Life  when  in  Possession  to  cut 
down  Timber,  as  four  Trustees,  or  the  Survivors  or  Survivor  of 
*459]  them,  should  assign,  *allow  of  or  direct,  and  all  the  four 
Trustees  die,  the  Court  will  execute  the  Trust  by  referring  it  to 

(&)  Lord  Braybrokc  v.  Inskip,  S  Ves.  (n)    Compton   against    Compton,  9 

417.    Marlow  and  Smith,  2  P.  Wms.  East,  273  ;  and  fee  tbe  caaes  in  the  pre- 

500.  ceding  note. 

(I)  Marlow  v-  Smith,  1  P.  Wms.  97.  (0)  Selby  ▼.  Alston,  3  Ves.  349. 

1  Atk.  605,  in  note.  (p)  Dougl.  771. 

(m)  See   Lord  Bray  broke  v.  Inskip,  (9)  Vid.  White  ▼.  White,  1  Bro.  C  C. 

8  Ves.  435.     Keade  v.  Kcade,  8  T.  K.  12.     Pit    v.    Pelbam,   Dom.  Troc.    1 

118.    which    cases  overrule  Attorney-  Chan.  Rep.  288. 

General  v.  Buller,  5  Ves.  339.  and  what  (r)  Souley  v.  Mnster,  1  Bro,  C.  C  81. 
is  said  2  Bro*  C.  C  198. 
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the  Master,  to  see  what  Timber  was  fit  to  be  cat  down  from 
time  to  time  (s).  So  where  a  Power  of  selling  Lands  is  given 
to  two  Executors,  it  has  been  much  questioned  whether  if  one 
dies  the.survJYing  Executor  can  execute  the.  Power ;  or  whether, 
if  both  die,  the  Power  of  selling  passes  to  their  Executors  or  Ad- 
ministrators ;  but  though  in  either  of  these  cases  the  Power  be- 
comes, in  strictness  of  Law,  extinct,  a  Court  of  Equity  will  con- 
sider the  Person  in  whom  the  Land  becomes  vested  as  a  Trustee, 
and  compel  the  performance  of  the  Trust.  This  is  a  conse- 
quence of  the  general  rule  before  adverted  to,  that  a  Trust  shall 
never  fail  of  execution  far  want  of  Trustee  ;  and  that  if  one  is  want- 
ing a  Court  of  Equity  will  execute  the  Trust  (t).  Where  Trustees 
refuse  to  act  the  Trust  devolvee  upon  the  Court  (u). 

Having  made  these  few  brief  observations  upon  the  general 
nature  of  Trusts,  and  limited  the  bounds  of  our  Inquiry,  we  may 
proceed  to  consider, 

I.  Express  Trusts  created  by  Deed. 

• 

The  conveniences  and  necessities  of  Mankind  daily  give  rise 
to  a  vast  variety  of  express  Trusts  created  by  Deed ;  nor  is  it 
here  pretended  to  enumerate  all  of  tbem,  but  only  such  as  are  of 
the  most  importance,  *and  in  common  use:  such  as  1,  [*460 
Trusts  created  in  Marriage  Settlements  of  real  or  personal  Pro- 
perty— 2,  In  Conveyances  to  Purchasers — 3,  In  Conveyances 
by  way  of  Mortgage  or  otherwise,  for  the  payment  of  Debts;  and 
4,  In  Assignments  of  Chases  is  Action. 

1 .  Settlements  may  be  made  either  of  Real  or  Personal  Pro- 
perty, or  both  ;  and,  subject  to  the  rules  by  which  the  boundaries 
of  limitations  and  Accumulations  of  Personal  Property  are 
fixed  (*)»  a  Settlement  may  be  made  according  to  the  pleasure  of 
the  Settler.  Personal  Estate  may  by  a  careful  Settlement,  be  ren- 
dered unalienable  as  long  as  Real  Estate. — Terms  for  Years,  or 

(#)  Hewitt  t.  Hewitt,  2  Eden's  Rep.  great  case  of  Thelluson  t.  Woodford, 

331  4  Yes.  8*7 ;  in  other  words,  be  might 

(I)  See  Co.  LiU.  113a,  note  2,  and  order  an  accumulation  to  go  on  during 

the  Case*  there  cited.  that  period  of  time  which  the  Law  per- 

(u)  Doily  v.  Sharrant,  M8.  Mich.  9  miu  the  Estate  to  be  unalienable ;   but 

Geo.  2. 1735.  S.  C.  4  Vin.  Abr.  485  ;  but  by  that  Act  the  period  of  accumulation 

dutering  ta  some  particulars ;  and  see  is  limited. 

S.  C.  quoted  2-  vol.  Fonbl.  Trea.  Eq.        A  Trust  by    Will,  for  accumulation 

216-    Lewis  ▼.  Lewis,  1  Coi,  162.  beyond  the  time  allowed  by  the  Statute, 

(?)  See  39  and  40  Geo.  3.  c.  99,  an  is  void  only  for  the  excess.    Where, 

Act,  wrongly  attributed  to  Lord  Eldon  j  therefore,  the  accumulation  was  directed 

see  11  Yes*  148.     Previous  to  this  act  to  be  during  a  life,  it  was  held  not  to  be 

of  Parliament  a  person  mignt,  by  cxe-  roid  under  that  Statute,  but  to  be  good 

cutory  Devise,  dispose  of  his  property,  for  twenty-one  years,  if  the  Life  so  long 

and  the  accumulation  of  rents  and  pro-  continued,  and  only  void  for  the  excess, 

fits  for  a  life  or  lives  in  being,  and  that  is  to  say,  for  so  long  as  the  Life 

twenty-one  years,  and  a  small  portion  continued  after  that  period.    Griffiths  v. 

of  time,  the  period  of  gestation.    This  Vere,  9  Ves.  131 ;  and  see  Longdon  v. 

was  one  of  the  points  determined  Sn  the  Simpson,  12  Ve?»  295. 
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Personal  Chattels,  may  be  limited  or  devised  in  striet  Settlement  to 
one  for  Life,  and  afterwards  to  Sons  and  Daughters  in  Tail  (y), 
and  may  be  rendered  transmissible  as  Heir  Looms  are ;  out 
such  Property  cannot  be  made  unalienable  longer  than  Lives  in 
♦461]  being,  arid  twenty-one  years  after,  or  *in  the  case  of  a 
posthumous  Child,  a  few  months  more  (?) .  If  the  executory 
Limitations  of  Personalty  are  on  Contingencies  too  remote, 
the  whole  Property  is  in  the  first  taker ;  and  whatever  words 
would  directly  or  constructively  (a),  give  an  Estate-Tail  (6)  in 
Land,  will  give  the  absolute  Property  in  Personal  Estate  (c),  be- 
cause no  Recovery  could  be  suffered  of  such  an  Entail  (d).  In 
one  case,  however,  it  was  held,  that  this  does  not  apply  in  cases 
where,  against  the  common  import  of  the  words,  an  Estate-Tail 
is  raised  by  an  ingenious  construction  of  a  Will,  to  effectuate  the 
general  intention  (c). 

Estates  pur  autre  vie  may  be  devised  or  limited  in  striet  Settle- 
ment by  way  of  Remainder,  like  Estates  of  Inheritance  (/) ;  but 
such  as  have  Interests  in  the  nature  of  Estates-Tail  may  bar 
their  Issue,  and  all  Remainders  over,  by  alienation  of  the  Estate 
♦462]  pur  *autre  vie :  nor  is  the  having  of  Issue  necessary  to 
the  giving  effect  to  such  Alienation  (g». 

An  Annuity  cannot  be  entailed.  When  granted  with  words  of 
Inheritance,  it  is  descendible ;  but  as  to  its  security  is  personal 
only:  it  may  be  granted  in  Fee ;  of  course  it  may  as  a  quali- 
fied or  conditional  Fee,  which  must  end  or  become  absolute  in 
the  Life  of  a  particular  person ;  but  it  cannot  be  entailed,  and 
consequently  there  can  be  no  Remainder  of  it,  for  there  can  be 
no  Remainder  of  Property  which  is  not  within  the  Statute  de 
Bonis  (h). 

Where  Leasehold  Estate  is  intended  to  be  settled  with  Real 
Estate,  the  mode  of  doing  it  is  either  by  special  limitations  (t) 

(y)  Vid.  Hat.  Co-  Lit*  18  b-  n.  7*  20  5-  6th  Edit.    Glover  against  Strotnoff, 

a.  n.  5.  2  Bro.  C.  C.  33.    Chandless  v.  Price,  3 

(s)  Sheffield  v.  Orrery,  3  Atk.  287.  Yes.  99,  more  fully  stated  13  Yes.  479, ' 

Higgins  v.  Dowler,  2  Vera.  600 ;  but  in  note.    Barlow  v.  Salter,  17  Vet.  479. 

this  latter  case  is  incorrectly  reported  Don  ?.  Perry,  1  Meriy.  20.    Brounker 

as  noticed  in  Clare  ?.  Clare,  MS.  Stan-  v.  Bagot,  Ibid.  271 ;  and  see  Bradley  r. 

ley  ▼.  Leigh,  2  P.  Wms.  618.  &€.  MS.  Peixote,  6  East  183.    Elton  t,  Easoo, 

The  mode  of  settling  terms  is  stated  in  19  Yea.  73.   . 
that  case.   Sabberton  t.  Sabberton.  For.        (d)  Fordyce  t.  Ford,  2  Yes.  539. 
55.  S.  C.  MS.  and  see  Cambridge  ▼•        (e)  Chandless  ▼.  Price,  13  Yes.  680, 

Rons,  8  Yes.  24.  in  note* 

(a)  Britton  t.  Twining,  3  Meriy.  183.        (/)  Low  v.  Burrow,  3  P.  Wms.  362. 

lb)  Jacobs  t.  Amyatt,  4  Bro.  C.  C.        (g)  Harg.  Co-  Litt.  n.  5.    Hodgson  r. 

543 ;  S.  C.  1  Madd.  Rep.  376.  in  note.  Bussey,  2  Atk.  82.    Read  ▼.  Snell,  2 

Lee  ▼.  Aadley,  1  Cox,  324.  Atk.    642.    Sabbarton   v.    Sabbarton, 

(c)  Tatton  y.  Molineux,  Pole*.  24.  For.  245 ;  and  see  ex  parte  Sterne,  6 

Moore,  809.    Irie  t  I?ie,  1   Atk.  430.  Yes.  159. 

Paw  ?.  Lord  Chatham,  7  Bro.  P.  C        (A)  Turner  against  Turner,  1  Bro.  C. 

453.  Toml.  Edit  when  before  the  Mas.  C.  324,  5. 

ter  of  the  Rolls,  1   Madd.  Rep.  488.        (t)  As  in  Pelham  r.  Gregory,  5  Bro. 

Butterfield  r.  Butterfield,  1  Yes.  133.  S.  C  C.  435- 
C.    Fearne  on  executory  Derises,  464, 
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or,  if  general  words  are  preferred,  the  Deed  directs  that  it  shall 
go  along  with  the  Real  Estate,  as  long  as  the  rules  of  Law  and 
Equity  will  permit  it  to  be  enjoyed  with  the  Real  Estate ;  that  is, 
until  a  Recovery  con  be  suffered,  viz.  till  the  age  of  twenty-one 
of  the  Tenant  in  Tail ;  but  the  Rule  of  Law  will  not  allow  it  to 
go  farther ;  whereas  the  other  will  go  until  a  Recovery  is  suf- 
fered (*).  *  . 

Where  there  was  a  Covenant  in  a  Marriage  Settlement  to  set- 
tle Leasehold  Estates  in  Trust  for  such  Persons,  and  such  or  the 
like  Estates,  Ends,  Intents  and  Purposes,  as  far  as  the  Law  will  al- 
lot*, as  were  declared  concerning  Real  Estates  limited  by  the 
same  Settlement  to  the  first  and  other  Sous  in  Tail  Male  with 
Remainders,  the  Court  executed  the  Covenant  *by  or-  [*463 
dering  a  Settlement  to  be  made  of  the  Leasehold  in  analogy  to 
the  Freehold ;  so  that  no  child  born  and  not  attaining  the  age 
of  twenty-one,  should  by  his  birth  attain  a  vested  Interest,  trans- 
missible to  his  Representatives  (I) ;  but  according  to  some  deci- 
sions (m)  such  a  Settlement  would  not  be  correct ;  and  Lord 
Eldon  seems  to  have  thought  that  the  method  of  limiting  a  term 
alluded  to  in  Stanley  and  Leigh  (n;,  and  followed  in  the  Duke  of 
Newcastle's  Case,  is  not  the  mode  in  which  such  a  Covenant  in 
a  Marriage  Settlement  ought  to  be  exercised,  because  in  the 
event  of  a  Son  dying  under  twenty-one  having  Issue  Male,  the 
Freehold  Estate  would  go  to  such  Issue,  and  the  Leasehold 
Property  would  go  to  others,  and  thus  the  two  Estates  would  be 
separated,  contrary  to  the  intention  of  the  Settlement  (o). 

The  exigencies  of  Families  give  rise  to  various  forms  of  Set- 
tlement ;  nor  is  it  here  intended  to  notice  all  the  variety  of 
Trusts  that  are  to  be  found  in  "Settlements,  but  only  some  [*464 
of  those  that  are  usually  resorted  to. 

-  In  the  ordinary  Settlements  of  Real  Estate  in  strict  Settlement 
by  the  intended  Husband,  a  Trust  is  usually  created  to  secure  a 
Rent-charge  to  the  intended  Wife,  for  her  Life,  in  case  she  sur- 
vives her  Husband,  in  bar  of  Dower.  If  the  intended  Husband 
has  no  Real  Estate  on  which  to  charge  a  Jointure,  a  sum  of 
Money  is,  in  general,  invested  in  the  Funds,  in  the  name  of  Trus- 


(*)  Watkins  v.  Lea,  6  Yes.  641.  decide  what  would  have  become  of  the 

(0  Duke  of  Newcastle  v.  Countess  of  property  if  the  Duke  had  died  under  age 

Lincoln,  3  Ves.  587 ;  and  see  Burchell  leaving  Issue*    Alluding  to  the  decision 

▼•  Cratchley,  15  Ves.  653.    As  to  the  in  the  House  of  Lords,  Lord  Eldon.  in 

mode  of  thus  settling  Terms  for  years,  a  subsequent  Case,  (Burrell  v.  Crutehley, 

see  Stanley  v.  Leigh,  2  P.  Wins.  690.  S.  15  Ves.  553,)  observed,  that  he  did  not 

C.  MS.  and  what  is  said  by  Lord  Ellen-  take  it  to  have  decided  any  thing  with 

borough,  12  Ves.  225.    The  decision  in  regard  to  any  case  that  may  probably 

the   Duke  of  Newcastle  v.  Countess  of  arise,  except  that  precise  case. 

Lincoln  was  varied  on  appeal  to  the  (m)  Vid.  Foley  against  Burnett,  1  Bro. 

House  of  Lords,  Vid.  12  Ves.  218 ;  but  C.  C.  275 ;  and  Vaughan  ?•  Burslem,  3 

when  the  appeal  was  heard,  the  Duke  Bro*  C.  C.  101. 

of  Newcastle  had  attained  twenty-one,  («)  2  P.  Wms.  686. 

and  it  therefore  became  unnecessary  to  (©)  See  12  Ves.  228. 


4C4  EQUITY  JURISDICTION. 

tees,  in  Trust,  upon  the  Husband's  death  to  pay  the  Wife  the 
Dividends. 

Settlements  in  cases  of  Infancy  have  already  been  adverted  to. 

As  a  Woman  may  by  Agreement,  or  Composition  before  Mar- 
riage, bar  herself  of  her  customary  Share  (o),  or  her  Thirds  (p), 
so  it  is  a  rule  that  where  a  Wife  has  compounded  with  her 
Husband,  he  is  considered  in  regard  to  the  custom,  as  leaving  no 
Wife  (a),  and  not  as  a  purchaser  of  her  Third  (r). 

So  ir  a  Husband  covenant  to  release  the  orphanage  Share  of 
his  intended  Wife,  this  operates  as  an  extinguishment  of  the 
Wife's  right  to  the  orphanage  part  ($). 

And  if  a  Freeman  of  London,  before  Marriage,  settles  part  of 
his  Personal  Estate  upon  his  intended  Wife,  to  take  effect  after 
*465]  his  death,  without  mentioning  *it  to  be  in  bar  of  her  cus- 
tomary part,  this  will  bar  her  of  such  customary  part  (t)  ;  but  a 
Jointure  made  by  a  Freeman  to  his  Wife,  and  expressed  to  be 
in  bar  of  Dower,  will  not  bar  the  Wife's  claim  to  a  customary 
share  («)• 

Where  a  Provision  for  a  Wife,  in  articles  before  Marriage, 
was  declared  to  be  in  full  satisfaction  of  Dower,  or  any  claim  or 
right  by  Common  Law,  Custom  of  the  City,  or  any  other  Law 
or  Usage  notwithstanding,  this  was  held  to  bar  the  Wife  from 
claiming  under  the  Statute  of  Distributions  (x)  ;  and,  it  seems, 
it  would  preclude  her  from  claiming  her  Paraphernalia  under  the 
Custom  of  London  (y). 

Provisions  made  by  Settlements,  though  not  expressed  to  be 
in  bar  of  Dower,  amount  frequently  to  an  implied  bar,  A  Pro- 
vision for  instance,  by  Covenant  in  a  Marriage  Settlement,  has 
been  holden  to  amount  to  an  implied  bar  of  Dower  (2).  And 
where  a  Husband  covenants  to  leave,  or  to  pay  at  his  death,  a 
Sum  of  Money  to  a  Person,  who,  independently  of  that  engage- 
ment, by  the  relation  between  them,  and  the  provision  of  the 
Law  attaching  upon  it,  would  take  a  Provision,  the  Covenant  is 
to  be  construed  with  reference  to  that;  and  the  Court  will  not 
look  upon  the  slight  difference  between  leaving  and  paging,  or 
whether  payment  is  to  be  within  three,  or  six  Months  (a). 

*466]  *It  has  been  generally  laid  down  that  in  all  cases  where 
a  Husband  makes  a  settlement  of  his  own  Estate  on  his  Wife,  in 
consideration  of  her  Fortune,  the  Wife's  Portion,  though  con- 
sisting of  chases  in  action,  and  though  there  be  no  particular 

(©)  Blunder!  t.  Darker,  1  P.  Wms.  («)  Babbington  ?.  Greenwood,  1  P. 

633.  8.  C.  10  Mod*  451.    Read  t.  Snell,  Wnu.  530.    S.  C  Pre.  Ca.  505. 

2  Alk.  644.  (*)  Glover  t.  Bates,  1  Atk.  439 ;  and 

(p)  GloTer  t.  Bates,  1  Atk.  43S.  see  Benson  t.  Bellasis,  1  Vera.  15. 

(9)  S  Atk.  644 ;  and  see  Love  t. ,  (jf)  Read  v.  8ne!l9  9  Atk.  643.  Benson 

1  Vera.  6.  v.  Bellas!*,  1  Vern.  15. 

(r)  Druce  t.  Dennisoo,  6  Yes*  383.  (*)  Vid.    Garthshore  v.  Chatfe,  10 

Morris  v.  Burroughs,  1  Atk.  403.  Yes.  SO. 

(<)  Ives  t.  Medealfe,  1  Atk.  64.  (a)'  Ibid.  10  Yes.  13 ;  but  see 

(t)  Lewis  v.  Lewis,  3  P.  Wms.  15.  v.  Kirkman,  9  Bro.  C  C  95. 
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Agreement  for  that  purpose,  b  considered  as  purchased  by  hiri* 
and  will  go  to  bis  Executors  (b) ;  but  later  Cases  seem  to  estab- 
lish, that  the  Husband  does  not  by  a  Settlement  become  a  Pur* 
chaser  of  the  Fortune  that  may  afterwards  come  to  his  Wife,  if 
the  Settlement  be  expressed,  or  imports  to  be  (c),  in  considera- 
tion of  her  Fortune  as  specified  and  described  in  the  Deed  itself; 
and  Property  afterwards  coming  to  her,  and  not  reduced  into 
Possession  by  the  Husband,  would  survive  to  her  (d) ;  but  if  the 
Settlement  is  in  consideration  of  the  Fortune  she  ft,  or  may  be, 
'entitled  to  (e),  or  the  contents  of  the  Settlement  plainly  import 
that,  as  much  as  if  it  was  expressed ;  in  such  case  if  any  thing 
comes  afterwards,  during  the  Coverture,  to  the  Wife,  the 
Husband  is  considered  as  a  Purchaser,  and  takes  it. 

If  there  be  a  Covenant,  merely  that  the  Wife  shall  dispose  of 
her  personal  Estate,  this  does  not  extend  to  what  shall  come  to 
her  after  Marriage  (/). 

Where  there  is  an  Agreement  between  Husband  and  Wife 
before  Marriage,  that  the  Wife  shall  have  *to  her  separate  [*467 
use  either  the  whole  or  particular  parts  of  her  personal  Estate,  she 
may  dispose  of  it  by  an  act  in  her  Life,  or  by  Will,  and  she  may 
do  it  by  either,  though  nothing  is  said  of  the  manner  of  disposing 
of  it.  It  is  different  as  to  real  Estate,  for  that  will  descend  to 
her  Heir  at  Law,  and  that  mbre  or  less  beneficially,  fot  the  Hus- 
band may  be  Tenant  for  Life  if  they  have  Issue ;  otherwise  not; 
but  still  it  descends  to  her  Heir  at  Law.  A  Woman,  however, 
on  her  Marriage,  may,  without  fine,  dispose  of  her  real  Estate, 
and  prevent  its  going  to  her  Heir  at  Law,  but  that,  it  seems,  can 
bnlybe  done  by  way  of  Trust,  or  Power  over  an  Use.  (1)     In 

(*)  Cleland  v.  Clctaad,  P-e.  Cb.  63.  693.  Garfdrth  t.  Bradley,  2  Yet.  677: 
Blow  v.  Martin,  8  Vera.  601.  Packer  (•)  Mitford  v.  Mitford,  9  Yet.  95,  6. 
v.  Wjndham,  Free  Ch.  412 ;  and  see        (/)  PHkington  v.  CuthbarUon,  Dom. 

note  D.  to  3  P.  Wins.  199.  Prod,  ll  March  1711.   Lord  Hareourt's 

(e)  Carr  v.  Taylor,  10  Yes.  579.  MS.  Tobies. 

(d)  Satwey   against  Sal  trey,   Ambl. 


(1)  A  woman,  in  contemplation  of  marriage,  conveyed  all  her  estate  real  and 

personal,  to  trustees,  to  her  separate  use,  until  the  marriage  should  take  place, 

and  after  the  marriage,  to  the  use  of  such  persons,  and  for  such  estates,  as  she, 

with  the  consent  of  her  intended  husband,  should  by  deed  attested  by  two  witnesses, 

or  by  her  last  will  and  testament,  limit  and  appoint,  to  enable  her  to  take  the 

profits  thereof,  free  from  the  control  of  her  husband,  and  at  her  absolute  disposal ; 

and  afterwards,  subsequent  to  her  marriage,  in  exeetitioo  of  the  power  reserved 

to  her  in  the  deed  of  settlement,  with  the  approbation  of  her  husband,  conveyed 

her  real  estate  in  fee.  upon  trust ;  and  also,  soon  afterwards,  by  her  last  will  and 

•testament,  after  giving  certain  specific  legacies,  bequeathed  all  the  residue  of  her 

estate  to  the  cestui*  que  trust :  It  was  resolved,  under  these  circumstances,  that  the 

wife  was  to  be  regarded  as  a  feme  sole,  and  that  the  disposition  of  her  separate 

cetate,  having  been  made  in  pursuance  of  the  power  reserved  to  her  in  the  deed 

of  settlement,  was  valid,  and  such  as  a  court  of  equity  ought  to  protect.    Joques 

v.  Methodist  Episcopal  Church,  on  appeal,  17  Johns.  Rep-  548.    But  vide  contra, 

8.  C.  1  Johns.  Ch.  Rep-  450.    3  Johns.  Ch.  Rep.  77.    And,  it  seems,  that  though 

a  particular  mode  of  disposition  be  pointed  out  in  the  deed  of  settlement,  it  will 

not  preclude  the  wife  from  adopting  any  other  mode  of  disposition,  unltss  she 
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the  first  instance,  sappose  a  Woman  having  a  real  Estate  befdr t? 
Marriage,  and  either  before  or  after  Marriage,  by  a  proper  Con- 
veyance (if  after  Marriage  it  must  be  by  Fine)  Conveys  it  to 
Trustees  in  Trust  for  herself  during  her  Coverture,  for  her  sepa<* 
rate  use,  and  afterwards  that  it  shall  be  in  Trust  for  such  Person! 
as  she  shall  by  any  Writing  under  her  hand  and  seal,  or  in  nature 
of  a  Will,  appoint,  and  in  default  of  Appointment  to  her  Heirs, 
and  she  makes  such  an  Appointment,  that  will  be  a  good  decla- 
ration of  the  Trust,  and  the  Heir  at  Law  would  be  remediless  (g). 
For  though,  in  the  notion  of  the  Law,  a  Wife  cannot  make  a 
Will  (A),  yet  where  she  has  a  separate  Power  over  her  Estate 
she  may  dispose  of  it  by  Will,  (I)  and  it  must  be  propounded  as 
M68]  a  Will  in  *the  Spiritual  Court  (i) ;  and  if  the  Wife  has  not 
appointed  an  Executor  the  Court  will  grant  Administration  to 
the  Husband,  with  the  Paper  or  Testamentary  Schedule  an- 
nexed (fc).  Whoever  takes  under  such  Will  takes  by  virtue  of 
the  execution  of  the  Power,  and  by  the  Power  coupled  with  the 

U )  Peacocks  v.  Monk,  9  Vci.  190.  6*7. 

Wright  •gainst  Englefield,  Ambl.  466.  (i)  Sec  Henley  r.  f  luJItps,  2  Atk.  4i?. 

Wright  r.£adogaa,  Ambl.469.  S  Eden,  (*)   Ross  v.  Ewer,  3  Alk.  156.  16U. 

S30.    6  Bro.  P.  C  15S.      Diikxi    ▼.  162,    The  rule  is  the  same  at  La*.  See 

Grace,  2  Sell*  &  Lefr.  469.  Stone  v.  Forsyth,  DeugL  707,  and  the 

(a)    See  George  against  — —  Ami),  caiet  cited  in  the  note  te  that  cat* 


he  restrained  by  tie  words  of  tile  instrument  from  resorting  to  an/  otner  mode 
than  the  one  specified.  lb.    Yida  centra,  8.  C.  3  Joans;  Co.  Rep*  77. 

In  the  same  case,  reported  in  3  Johns.  Co*  Rep.  77,  the  chancellor,  after  a  terj 
lull  examination  of  the  Engligh  decisions,  on  tbe  question,  how  far  the  wife  was 
to  be  considered  as  a /sat*  safe,  in  relation  to  ber  separate  estate,  concluded,  that 
these  decisions  were  so  fluctuating  and  contradictory,  as  to  leave  the  court  at  li- 
berty to  adopt  the  true  principles  of  these  settlements,  wbieb  he  stated  to  be,  that 
the  wife,  as  to  her  separate  property,  is  to  be  deemed  a  feme  $clef  to  the  extent 
Only  of  the  power  reserved  to  her  in  the  marriage  settlement ;  and  that  the  dis- 
i  position  of  tie  property  secured  to  ber,  must  be  in  strict  pursuance  of  such 
jpower:  Therefore,  when  she  has  a  power  of  appointment  by  will,  she  cannot  ap- 
point by  deed*;  nor,  when  she  is  empowered  to  appoint  by  deed,  the  making  a 
bond,  note,  or  parol  promise,  without  reference  to  the  property,  or  a  parol  gift  of 
it,  if  not  such  an  appointment ;  nor,  where  it  is  provided,  in  tbe  settlement,  that 
she  is  to  receive  from  the  trustee  the  income  of  her  property,  as  it  may,  from  time 
to  tine,  become  due,  she  has  no  power,  at  once,  to  dispose  of  tbe  whole  income, 
by  anticipation.  But  tbe  decision  of  tbe  court  of  errors,  S.  C.  1 7  Johns.  Rep.  546, 
does  not  confirm  these  restrictions  farther  than  they  are  specified,  in  express  terms, 
in  tbe  deed  of  settlement. 

In  flonU  Carotin*,  the  power  of  a  feme  covert  over  ber  separate  estate,  is  more 
restricted  than  it  would  seem  to  be  by  the  late  English  decisions.  Vide  Eving  r. 
Smith,  3  Dee.  417. 

Where  a /em*  covert,  on  her  marriage,  conveyed  her  estate  to  trustees,  to  the  use 
of  her  husband  during  their  joint  lives,  and  upon  ber  death,  to  tbe  use  of  such 
persons  as  aha,  by  deed  or  will,  should  appoint ;  it  was  held,  that  she  had  not  such 
a  separate  estate,  in  prstenlt,  as  to  make  ber  a  feme  sole,  so  that  she  could  charge 
her  separate  estate,  by  joining  her  husband  in  a  bond  for  tbe  payment  of  money. 
Meiktms  t.  Bereefard*  I  Des.  174,  178. 
,  (1)  And  a  feme  covert,  by  a  will  in  favour  of  ber  husband,  may  execute  a  power 

gre*  or  reserved  to  ber,  Aim  tab,  over  her  real  estate ;  and  her  heirs  at  law  may 
compelled  to  convey  the  legal  title  to  the  devisee.     Bradtth  v.  Gibbs,  3  Johns. 
Ch.  Rep.  523. 
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Writing,  and  as  if  the  limitation  in  tfcat  Writing  of  Appoihtmeat 
had  been  contained  in  the  Deed  creating  the  Power.  But 
notwithstanding  that,  and  though  such  writing  is  not  a  proper 
Witt,  it  has  the  effect  and  consequence  of  a  will  to  three  intents : 
First,  the  words  are  to  have  the  like  construction  as  if  it  was  a 
proper  Will ;  Secondly,  such  Will  is  ambulatory  until  the  death 
of  the  Testatrix,  (1)  and  therefore,  though  the  party  taking 
thereby,  takes  by  virtue  of  and  under  the  Power,  yet,  notwith- 
standing that,  such  Appointee  must  survive  the  Testatrix  before 
he  can  take;  Thirdly,  if  he  does  survive  the  Testatrix,  he  can 
take  only  from  the  time  of  the  death  of  the  Testatrix,  and  doe6 
not  take  as  from  the  time  #T  the  Power  (J). 

So  the  Wife  may  dispose  of  her  Estate  by  way  of  Power  over 
an  Use ;  a*,  if  she  conveyed  the  Estate  to  the  Use  of  herself  for 
Life,  Remainder  to  the  use  of  such  persons,  as  she  by  any 
writing,  &c.  should  appoint,  and  in  default  of  Appointment,  to 
her  own  tight  Heirs;  this  is  a  Power  reserved  to  her,  and  she 
may  execute  the  same  (flt}.(2) 

*Bot  a  Feme  Covert  cannot,  it  seems,  bar  her  11611-  by  [*469 
a  bare  Agreement,  without  doing  any  thing  to  alter  the  nature  of 
the  Estate  (n) .  "  Suppose,"  says  Lord  Hardwicke,  "  a  Woman 
having  a  Real  Estate  before  Marriage,  in  consideration  of  that 
Marriage  enters  into  an  Agreement  with  her  Husband,  that  she 
may,  by  Writing  under  her  hand,  executed  in  the  presence  of 
Witnesses,  or  by  Will,  dispose  of  her  real  Estate,  will  this  hind 
the  Heir  at  Law  ?  It  rests  in  Agreement ;  and  if  she  does  it, 
though  it  may  bind  her  Husband  from  being  Tenant  by  the 
Curtesy,  that  arises  from  his  own  Agreement ;  but  what  is  that 
to  the  Heir  at  Law?  Still  she  is  a  Feme,  under  the  disability  of 
Coverture  at  the  time  of  the  act  done ;  and  if  she  attempts  to 
make  a  Will  the  Instrument  is  invalid.  The  only  question  that 
eould  arise  would  be,  whether  such  an  Agreement  between  her 
and  her  Husband  would  not  give  her  a  right  to  come  into  a 
Court  of  Equity  after  the  Marriage,  to  compel  that  Husband  to 
carry  this  into  execution,  and  to  join  with  her  in  a  Fine  to  settle 
the  Estate,  either  on  such  Trusts,  or  to  such  and  such  Uses ; 
and  if  it  is  aoch  an  Agreement  as  the  Court  would  decree,  to 
be  further  carried  into  execution  by  a  proper  Conveyance,  then 
the  question  may  be  whether  her  Heir  at  Law  is  not  to  be 

(/)  Southby  t.  Stonehouse,  2  Ves.  €10.        (n)  See  Hodion  against  Lloyd,  S  Bro. 

(tft)  See  9  Ves.  191.    Travel  v.  Tra-  C.   C.   543,  4.    George  v. Amid. 

Tel.  3  Atk.  711.    Tomlinson  t.  Deign-  628  ;  but  see  Rippon  v.  Dawdin,  Ambl. 

ton,  i  P.  Wins*  149,    Barfordr.  Street,  665;  and  Wright  v.  Englefield,  Ambl. 

15  Yea.  135.    Irwin*.  Farrer,  l9Ve«.  468. 
86. 
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(1)  Vide  Bradish  v.  Gibb$,  3  Johns.  Ch.  Hep.  523. 

(3)  To  enable  a/tm*  covert  to  dispose  of  her  separate  real  estate,  in  equity,  it 
is  not  necessary  that  the  legal  estate  should  bo  vested  in  trustees  ;  hut  an  ante* 
nuptial  agreement  that  she  shall  have  power  to  dispone  of  it,  during  coverture,  will 
enable  her  to  do  so*     Bradish  v.  Gibbs,  \tt  supra. 
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bound  by  the  consequences  of  that  Agreement  ?  But  that  is  the 
only  way  in  which  it  could  be  brought  in.  But  if  the  Agreement 
*470]  cannot  be  carried  into  execution,  though  *she  might  have 
power  to  bar  her  Husband,  it  being  a  voluntary  claim  for  her, 
and  the  Law  casting  the  descent  on  the  Heir  at  Law,  it  seems  it 
could  not  be  done  (o).''  • 

If  a  Woman  has  a  separate  Estate  in  Land  for  Life,  she  may 
in  Equity  sell  that  Interest  (p) ;  but  she  cannot,  it  seems,  by  a 
parol  promise  charge  her  separate  real  Estate  (9).  (2) 


Having  thus  noticed  Settlements  of  Real  Estate  to  the  sepa- 
rate use  of  a  Feme  Covert,  it  may  be  an  excusable  digression  to. 
advert  to  the  principles  that  have  been  laid  down  respecting 
separate  personal  Estate, — the  manner  in  which  it  may  be  cre- 
dited otherwise  than  by  Settlement, — and  the  dominion  which 
the  Wife  possesses  over  such  separate  Property ;  as  well  as  to. 
notice  those  Settlements  which  Courts  of  Equity  compel  Per- 
sons to  make  who  apply  to  them  for  their  assistance  to  obtain 
Property  in  right  of  a  Feme  Covert.  The  Settlement  which  a 
Person  clandestinely  marrying  an  Infant  Ward  of  Chancery  is 
compellable  to  make,  has  already  been  considered  (r). 

By  the  strict  Rules  of  the  Common.  Law  a  Wife  can  have  no 
separate  Interest.  Her  Property,  as  well  as  her  Person,  is  un- 
der the  control  of  her  Husband.  There  is,  indeed,  a  notable 
exception  ia  regard  to  the  Queen  consort,  who,  in  respect  to  pri- 
vate rights,  is  considered  as  a  distinct  and  separate  person  from 
his  Majesty  the  King.  She  may  sue  and  be  sued  alone,  and  in 
*4?1]  her  own  name.  She  *can  take  directly  hy  Grant  from 
the  King,  or  from  any  other  Person,  without  any  intervention  of 
Trustees ;  and  can  exequte  a  Bond  or  other  Specialty,  and  may 
convey  her  Estate  without  hi*  being  a  Party  to  such  Security  or 
Conveyance  (*). 

The  strictness  of  the  Common  Law  in  regard  to  private  per- 
sons has  been  much  relaxed  by  the  decisions  of  Courts  of  Equi- 
ty ;  with  what  propriety,  it  is  not  here  necessary  to  inquire. 

By  Devise  a  married  Woman  may  acquire  a  separate  Interest 
without  the  intervention  of  Trustees ;  and  the  legal  Estate  de- 

(0)  Per  Lord  Hardwicke  in  Peacock  2  Ves.  jun.  6091 
\-.  Monk,  2  Ves.  191 ;  and  see  Fettiplace        (o)  Clarke  v.  Miller,  2  Atk.  379* 
y.  Georges,  3  Bro.  C.  C.  10.  (r)  Ants,  p.  3H« 

(p)  Parkes  and  Whites,  11  Ves.  232;        (s)  1  Inst,  333*.  2  Roll.  Abr.  213.  4 

and  see  what  is  said  in  Burdon  v.  Dean,  Co.  236* 


(I)  So,  a/rtnc  covert  may  mortgage  her  separate  estate  for  her  husbands  debts  ; 
and  she  may  execute  a  valid  power  to  sell  the  mortgaged  premise?,  in  default 
0.^  paymept,  pursuant  to  the  slntnlo.  Dfmarrst  v.  IVynkoop,  3  John*.  Ch. 
ftep.l2!». 
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volving  ob  the  Husband  he  will  be  decreed  to  be  a  Trustee  for 
the  Wife  (t) ;  though  Lord  Cowper,  in  the  first  Case  on  the  sub- 
ject  appears  to  have  expressed  some  doubts  (u).  Nor  are  tech- 
nical words  necessary  in  a  Devise  or  Bequest  to  make  it  a  sepa- 
rate Trust;  for  if  Property  is  bequeathed  to  "  the  separate  Use  of 
the  Wife99  (*),  or  for  her  Maintenance,  (y),  or  to  the  Husband, 
"for  the  Livelihood  of  the  FFs/e,"  this  has  been  beld  to  make  hitn 
a  Trustee  (z).  So,  a  bequest,  without  the  intervention  of  Trus- 
tees, to  a  married  Woman,  to  her  sole  and  separate  use  (a),  or  a 
Legacy  to  a  Feme  Covert,  "  her  receipt  to  be  a  sufficient  discharge 
to  the  Executors,"  makes  the  Husband  a  Trustee  for  her  (6)  ; 
an&*  present  to  the  Wife  by  the  Husband's  *Father,  or  [*472 
eveu  by  a  Stranger,  during  the  Coverture,  has  been  considered 
as  a  Gilt  to  her  separate  use  (6).  So  where  the  annual  produce 
of  certain  Property  was  directed  to  be  paid  "  into  the  proper 
bands '  of  a  married  Woman  (c) ;  and  where  Property  was  con- 
veyed by  the  Feme  before  Marriage  to  Trustees,  ufor  her  own- 
sole  use  and  benefit"  (d),  these  expressions  were  held  to  pas*  a 
separate  Estate.  In  general,  however,  it  seems  that  to  prevent 
the  operation  of  the  martial  right  over  the  Property  of  a  married 
Woman,  a  clear  intention  that  it  shall  be  to  her  separate  use 
must  appear;  (1)  and  therefore  a  mere  Trust  to  pay  the  Interest 
to  her  for  Life,  without  saying,  to  her  separate  use,  is  not  suffi- 
cient; the  mere  intervention  of  Trustees  never  having  had  the 
effect  of  vesting  a  sole  and  separate  interest  in  the  Wife  (e). 
A  personal  Gift  may  be  made  to  a  Feme  Covert  without  a 

?ower  of  disposition,  or  with  a  limited  power  (/) ;  but  personal 
'roperty,  unless  tied  up,  where  it  is  enjoyed  separately,  will  be 
so  with  all  its  incidents  (g).  It  is  a  Rule,  therefore,  that  a  mar- 
ried Woman  is  to  be  considered  as  a  Ferae  Sole  in  respect  of  her 
separate  Property  (A),  except  as  to  Contracts  with  the  Trustee 
of  her  separate  Estate,  who  is  *not  allowed  to  deal  with  [*473 

(0  Bennett  ▼.  Darin,  2  P.  Wins.  316.  199. 

Parker  v.  Brooke,  9  Ves.  583.  («)  Lamb  v.  Milnes,  5  Ves.  517. 

(w)  Harvey   v.  Harvey,  1   P.  Wms.  (/)  Wagstaffand  Smith,  9  Ves.  524. 

124.  S.  C.  2  Vrrn.  659.  Hyde  t.  Price,  3  Ves.  437 ;   and  see 

(x)  Parker  v.  Brooke,  9  Ves.  583,  More  v.  Huisb,  5  Ves.  694. 

(y)  Tot.  158.  (g)    FeUiplace   against    Georges,    3 

(*)  Dartey  v.   Darley,  3  Atk.  399 ;  Bro.  C  C.  10. 

but  see  the  observations  on  tbis  Case,  (A)  Hulme  v.  Tenant,  1  Bro.  C  C. 

3  Bro.  C*  C*  383,  where  the  Report  is  21,  and  the  observations  on  ibat  Case 

said  to  be  incorrect,  and  the  Decree  in    Nantes  v.   Corrack,    9    Ves.    18S. 

contrary.  Lillia  v.   Aim,  1   Ves.  jun.  27tf.    Py- 

(a)  Bunb.  187,  8.  bus  v.  Smith,  4  Bro-  C.  C.  346.     Pea- 

(6)  Lee  against  Prieaux,  3  Bro*  C  C.  cock    v.     Monk,    2    Ves.    son.    190. 

331.  Socket  and  Wray,  4  Bro.  C.  C.  486.  S. 

(5)  Graham  v.  Londonderry.  3  Atk.  C.  in  note  to  2   Atk.  50.    Heatly  v. 

393-  Thomas,  15  Ves.   596-     Wagstaff  and 

(e)  Hartley  v.  Harlc,  5  Ves.  545*  Smith,  9  Ves.  524.    Witts  v.  Dawkins, 

(<*)    Ex  parte  Ray,  1   Madd*  Rep.  12  Ves*  501. 

(1)  Vide  Barrett  v.  Barrett,  4  Des.  447. 
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her  (h).  Doubts,  indeed,  have  recently  been  entertained  (t), 
whether  a  Feme  Covert  can  part  with  her  separate  Estate  in  fa- 
vour of  her  Husband,  bat  the  opinion  of  lard  EUon  and  of  the 
Profession  appears  to  be  that  she  may ;  (1)  and  the  Authori- 
ties (k)  are  to  that  effect.  The  Wife  cannot,  however,  transfer 
to  her  Husband  Personal  Property  settled  in  Trust  fen*  her,  sur- 
viving her  Husband,  absolutely  (/). 

She  may  convey  away  her  separate  Estate,  her  life  Interest 
in  Stock,  for  instance  (m),  nor  is  k  necessary  the  Trustee  shooM 
join  in  the  Conveyance  (*),  unless  his  consent  is  expressly  ren- 
dered necessary  by  the  Instrument  giving  her  that  Property  (<*)• 
The  Court  will  never  encourage  the  locking  up  of  Property, 
which  would  be  the  case  if  separate  Property  could  not  be  dis- 
posed of  (p).  She  may  grant  an  Annuity  out  of  her  separate 
*474]  Estate  (9),  *or  enter  into  a  Note  (r),  Bill  (*),  Bond  (*), 
Conveyance  (u),  or  Agreement  (*),  as  if  she  were  a  Feme  Sole, 
and  a  Court  of  Equity  will  decree  a  satisfaction  by  the  Trustees 

(A)  Dalbiac  v.  Dalbiac,  16  Vea.  198.        (•)    Pybua   v*    Smith,  1  Yes.   ynn* 

(i)    By    Vice  Chancellor  Leach,  in  193,  4.     Esses   v.   Atkins,    14   Ves. 

some  cases  not  yet  decided.  547. 

(It)  Mines  t.  Busk,  2  Ves.  jun.  496  ;        if)   8tsn»ford  ?.   Marshall,  8   Atk. 

and  see  Pawlet  v.  Detail,  1  Ves.  518.  69. 

2  Ves.  679.     Ellis  v.  Atkinson,  3  Bro.        (0)  Wagstaff  t.  Smith,  9  Ves.  524. 

565.    in  Frederick  v.  Hart  well,  1  Cox,  Essex  v.  Atkins,  14  Ves.   54*,   over- 

193,  a  Sum  of   Money  in  the  Punds  nil  ins;  Mores   v.  Huisb,  5    Ves.  693. 

being  given  by  Will  to  Trustees  for  the  Where  Money  was  given  in  Trust  for  a 

separate  use  of  a  Feme  Covert,  and  to  Ftme  Covert  for  Lite  for  her  separate 

be  subject  to  her  appointment  after  her  Use,  and  after  her  death  to  her  Child* 

death ;  the  Wife  made  an  appointment  re*,  it  was  held,  that  though  she  might 

of  this  Money  to  her  Husband  ;  and  on  contract  to  raise  Money  by  Loan,  ahej 

a  Bill  filed  by  Husband  and  Wile  against  could  not  by  way  of  Annuity  for  her 

the  Trustees  to  transfer  this  Fund,  the  own  Life,  it  being  too  large  an  antidpa- 

Court,  on  examination  of  the  Wife,  de«  tion ;  and  leave- was  given  to  redeem!  the 

creed  the  same.    See  also  what  Lord  Annuity  from  the  beginning  though  made 

Eldon  says  in  Parkes  v.  White,  11  Ves.  irredeemable.      [Caverly  v.  Dudley,  3 

222,  &c.      That  a  Feme  Covert  may  Atk.  541.} 

enter  into  a  Contract  of  which  her  Hus-        (r)  Bullpin  v.  Clarke,  17  Ves.  365. 
band  and  herself  are  to  enjoy  the  bene*        (s)  Stuart  v.  Lord  Viscount  Kirkwall, 

fit.     See  Masters  v.  Fuller,  4  Bro-  C.  3  Madd.  Rep.  387. 
C.  19.  S.  C.  1  Ves.  jun.  513.  2  Atk.  390.        (t)  2  Ves.  193.     Norton  v.  Turrille, 

Stamford    v.    Marshall,   2    Atk.    69.  2  P,  Wms.  144 ;  approved  in  Soekeit 

Waxstaff  v.  Smith,  9  Ves.  524.  and  Wray,  in  note,  9  Atk.  59 ;  and  re- 

(0  Richards  v.   Chambers,  10   Ves.  ported  4  Bro.  C.  C  486. 
5S0.  (u)  2  P.  Wms.  144. 

(m)  Chesslyn  v.  Smith,  8  Ves.  183  ;         (x)  Master  v.  Fuller,  1  Ves.  jun.  519. 

and    see    Brown     v.    Like,    14    Ves.  S.  C.  4  Bro*  C  C*  19.     Grigby  v.  Cox, 

302.  1  Ves.  sen.  617. 

(a)  1  Ves.  518. 


(1)  But  it  seems,  that  a  gift  of  the  wife's  property  to  the  husband,  moat  be 
free,  and  not  the  result  of  flattery,  force,  or  improper  treatment :  As,  where  the 
wife  agreed  to  bear  the  expenses  of  the  family  establishment,  the  husband  is  not 
only  not  accountable  for  moneys  received  of  the  wife,  and  expended  for  that  pur* 
pose,  but  ia  entitled  to  be  allowed  for  all  advances  out  of  his  own  money  for  that 
object,  and  for  the  neceisary  repairs  of  her  estate.  Jnques  v*  Methodist  Episcopal 
Church,  on  appeal,  17  Johns.  Rep.  548. 
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out  of  her  separate  Property  (y).  (1)  Sfife  may  dispose  of  her 
separate  Property  by  Will  (z) ;  bat  it  has  been  recently  held, 
that  the  separate  Property  of  a  Feme  Covert  is  not  subject  to 
general  demands  upon  her  (a),  without  any  charge  on  her  part, 
either  express  or  implied.  There  is  no  case,  it  seems,  where 
a  demand  against  a  married  Woman,  arising  out  of  a  fraud,  has 
been  decreed  to  be  satisfied  *out  of  her  separate  Estate  (6).  [*4?5 
IM  aH  cases  where  the  separate  Estate, of  the  Feme  Covert  id 
sought  to  he  charged,  her  Trustees  must  be  parties  to  the  Bill- 
There  is  no  case  in  which  a  personal  decree  has  been  made 
against  a  Feme  Covert.  She  may  pledge  her  separate  Property, 
and  make  it  answerable  for  her  engagements ,  but  where  her 
Trustees  are  not  made  Parties  to  a  Bill,  and  no  particular  fund 
is  sought  to  be  charged,  but  only  a  personal  Pecree  against  her, 
the  Ml  is  demurrable,  and  cannot  be  sustained  (c). 

Where  Money  was  vested  in  Trustees,  in  Trust  for  Husband 
and  Wife  successively  for  Life,  Remainder  to  the  Children,  and 
in  default  thereof  to  such  Person  a*  the  Wife  should  appoint;  a 
Deed  of  the  Wife  conveying  this  contingent  Interest,  was,  upon 
a  KH  filed  for  that  purpose,  established  (d). 

It  is  observable,  that  in  most  of  these  cases,  illustrative  of  the 
absolute  power  ot  a  Feme  Covert  over  her  separate  Property,  no 
txaminatwn  in  Court  was  deemed  necessary,  as  it  is  where  she 
is  parting  with  an  Equity  (<•).  The  Wife  cannot  by  examina- 
tion in  Court  exercise  any  greater  or  other  power  over  her  set- 
tled Property  than  is1  reserved  to  her  by  the  Settlement  (/).  The 
contrary  doctrine  in*  *M  Comic  v.  Sutler  (g),  has  been  [*476 

(y)  In  Briscoe  v.  Kennedy,  July  21,  not  required  to  the  Will,  jet  in  addition 

1762,  al  the  Rolls,  MS.  a  Creditor  of  to  the  proceedings  in  the  Ecclesiastical 

wife   by  Debt  contracted   before   Mar-  Court  there  must  be  proof  of  her  cigning 

riage,  was  decreed  a  satisfaction  out  of  the  Wilt. 

her  separate  Estate  after  the  Outlawry  (a)  See  Greatly  ▼.  Noble,  3  Madd. 

of  ber  Husband.  Rep.  79*       Stuart  v.    Lord    Viscount 

(z)    Fcttiplace    against    Georges,    3  Kirkwall,  ibid.  p.  389.     Sed  vide  Kenge 

Bro.  Chan.  Cat.  8,  C  and  sec   1  Cban.  v.  Delavall,  1  Vern.  326. 

Cas.  6%  US.  2  Chan.  Cas.  182*  Prec.  (6)  See  Greatly  v.  Noble,  Madd.  Rep. 

Chan.  44,  121.     Gage  v.  Lister,  6  Dec.  79,  and  what  is  said  by  the  Lord  Cban- 

1705.      Lord  Harcourt's   MS.   Tables,  ccllor,  in  Jackson  v.  Hobhouse,  2  Me- 

1  Ves.  jun.  46.     Wagstaff  and  Smith,  riv.  483. 

9  Ves.  521  i  and  see  Rich  and  Cockell,  (c)  Francis  v.  Wigzell,  1  Madd.  Hep. 

in  9  Ves.  375.     Heatley  v.  Thomas,  16  362. 

Ves.  596.      If  a  Feme  Covert  has  a  (d)  Guise  v.  Small,  1  Anstr  277. 

power  of  appointment  by  will  with  wit-  (e)  See  Sturgis  v.  Corp,  13  Ves.  102  ; 

nesses,  in  order  to  prove  a  due  execu-  and  Fraser  and  Baillie,  1   Iro.  C.  C. 

Uon  of  her  Power,  there  must  be  the  518. 

judgment  of  the  Ecclesiastical  Court  (/)  Richards  v.  Chambers,  10  Yes. 

that  the  instrument   is  testamentary  ;  583. 

and  proof  in  the  Court  of  Chancery  by  (g)   This  case  was  cited  from  a  MS. 

the  Witnesses  to  the  instrument.     Rich  note  of  Mr.  Cox,  in  Sperling  v.  Roch- 

v.  Cockell,  9  Ves.  376  ;  or  if  in   the  fort,  8  Ves.  170,  and  is  since  published, 

execution  of  the  power,  Witnesses  were  1  Cox,  358. 


%  (1)  Vide  Juqius  r.  Methodist  Episcopal  Ctwrck,  vt  wpra. 
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overruled  (/).  Id  those  ewes  where  an  Examination  in  Court 
of  the  Wife  is  necessary,  the  Property  does  not  pass  by  force  of 
the  examination,  or  the  intervention  of  the  Court,  but  the  Equity, 
by  the  consent  of  the  Wife,  being  put  out  of  the  way,  the  Court 
makes  its  Decree  (g). 

It  may  be  remarked,  however,  that  where  the  separate  Estate 
is  to  be  dispose d  of  by  the  Feme  Covert,  only  in  a  particular 
manner  directed  by  the  Instrument  giving  the  Estate,  she  cannot 
charge  her  separate  Estate  unless  it  be  done,  eo  modo,  as  pre- 
scribed by  the  Instrument  creating  the  separate  Estate  (h).  So 
far  as  the  Instiument  creating  her  separate  Estate  makes 
her  a  Proprietor,  so  far  is  she  a  Feme  Sole;  and  if  she  has 
pledged  her  Estate  according  to  her  power,  the  Trustee  must 
bold  it  to  the  Uses  she  appoints  it)  In  some  cases  it  seems  to 
have  been  thought  that  a  restriction  on  a  Feme  Covert's  power 
over  her  -separate  Estate  might  be  inferred,  but  the  settled  doc- 
trine now  seems  to  be  that  the  Instrument  giving  her  the  Pro- 
perty must  contain  express  words  restricting  the  Wife's  general 
Power,  in  order  to  effect  such  restraint  Though  the  Trust  be, 
to  pay  the  Money  into  the  hands  of  the  Feme  Covert  from  time  to 
time,  and  lake  a  Receipt  from  her9  yet  still  she  has  an  absolute 
disposing  power  over  it  (k). 

*4?7]  *But  where  a  Settlement  was  made  by  a  Husband  on 
bis  Wife,  of  Money,  to  pay  the  Interest  to  her  for  Life,  with  a 
proviso  against  anticipation,  it  was  held  she  could  not  charge  her 
separate  Estate  (I) ;  and  Lord  Eldon  seemed  of  opinion  she  would 
not  be  chargeable  even  in  the  rase  of  a  fraud,  as  in  that  mode 
she  might  acquire  a  power  of  alienation  against  the  intention  of 
the  Settlor  (m). 

In  one  Case,  where  a  Legacy  was  given  to  the  Wife  for  her 
separate  use  during  her  Life,  with  Remainder  to  such  Person  and 
fur  such  Uses  as  she  should  appoint  by  Will,  and  in  default  of 
Appointment,  to  her  Executors,  it  was  ordered,  upon  her  con- 
sent, to  be  paid  to  her  Husband  (n) ;  but  this  case  has  been  sub- 
sequently overruled,  and  the  power  of  disposition  confined  to  a 
disposition  by  Hill  onlj  (o). 

(/)  So  stated  in  Sperling  ▼.  Kochfort,  See  Brandon  V.  Robinson,  IS  Ves.  434, 

3  Ves.   174,  and  in  Richards  v.  Cham-  and  Jackson  v.  Hobbouse,  2  Meriv.  487. 

bers,  10   Ves.   583;   and  >ee   what  is  Wills  v.  Dawkins,  12  Ves.  601.    Browne 

said  10  the  same  effect  in  Woollands  v.  v.  Like,  J 4  Ves.  30. 

Crownber,  12  Ves.  178.  {I)  Jackson  v    Hobbouse,  2  Meriv. 

(g)  See  Richards  v.  Chamber*,  10  Ves*  485 ;  and  see  what  is  said  in  Brandon 

587.                   (  v.  Robinson,  18  Ves*  434. 

(A)  Jones  and  H  >rris,  9  Ves.  497 ;  (m)  Jackson  v.  Hobbouse,  2  Merir. 

see    also    Essex    v.    Atkins,    14   Ves;  483* 

546.     Lord  Strange  v*  Smith,    Ambl.  (n)  Newman  v.  Cartony,  mentioned 

264.  in  note  1,  to  Willats  v.  Cay,  2  Atk. 

(i)  Pybus  v.  Smith,  1  Ves.  jun.  194*  <& 

(k)  In  Pybus  v.  Smith,   1  Ves.  jun*  (o)  Socket  v.  Wray*  mentioned  in 

S.   C.   3  Bro-   194.  G.   C.   340.    Lord  note  1,  to  Wiilats  v.  Cay,  2  Atk- 68.  S. 

Thiirlow  doubted  this  ;  but  subsequent  C,  4  Bro*  C.  C  4S6* 
decisions  have  overruled   that   doubt. 
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Where  a  Feme  Covert  granted  an  Annuity  charged  upon  her 
separate  Property,  and  the  Annuity,  owing  to  the  fault  of  the 
Grantee,  foiled,  it  was  held  that  the  separate  Estate  was  not 
liable  for  the  Consideration  money,  and  that  there  was  no  Equity 
specifically  to  affect  the  Fund  (p). 

By  Marriage  the  Husband  acquires  an  absolute  Property  in  all 
the  personal  Estate  of  his  Wife,  'capable  of  immediate  [*4?6 
and  tangible  possession;  and  if  he  marries  without  a  Settlement, 
there  is,  as  to  such  Property,  no  Equity  to  afford  her  relief  (s) ; 
but  if  her  Property  is  such  as  can  only  be  reduced  into  Posses- 
sion by  Action  at  Law,  or  suit  in  Equity,  he  has  only  a  qualified 
Interest,  such  as  will  enable  him  to  make  it  an  absolute  Interest 
.  by  reducing  it  into  Possession ;  and  with  regard  to  chose*  in  ac- 
tion, if  he  does  not  reduce  them  into  Possession  they  will  even  at 
Law,  in  case'  of  his  death,  survive  to  the  Wife  (*). 

What  Interests  survive  to  the  Wife  in  Equity,  is  determined, 
in  general,  by  analogy  to  the  Rules  of  Law,  As  at  Law  ber 
cho$e$  in  action  not  reduced  into  Possession  by  the  Husband  sur- 
vive to  her,  so  do  her  equitable  Interests  in  the  same  case  sur- 
vive to  her  in  Equity ;  but  there  are  some  legal  Interests  which 
do  not  admit  or  stand  in  need  of  being  reduced  into  Possession, 
being  in  Possession  already,  and  not  lying  in  Action ;  as  Terms 
for  years,  and  other  Chattels  Real,  of  which  the  legal  Title  is  in 
ibe  Wife  ;  but  these  will  survive  if  no  act  is  done  by  him;  but  he 
may  assign  them,  and  thereby  pass  the  legal  Interest,  whether 
with  or  without,  consideration  (u).  The  analogy  is  followed  in 
Equity.  Equitable  Interests  ot  the  same  description  may  be 
transferred  in  the  same  manner.  With  respect  to  choses  in  ac- 
tion they  are  not  assignable  at  law;  consequently  the  Husband's 
Assignment  cannot  prevent  *tbeir  legally  surviving  to  the  [*479 
Wife.  In  strict  analogy,  therefore,  equitable  Interests,  of  the 
nature  of  cho$es  in  Action  ought  not  to  be  affected  by  his  Assign- 
ment. But  in  Equity,  a  distinction  seems  to  have  been  made 
between  a  voluntary  Assignment,  and  an  Assignment,  for  twi- 
luable  Consideration  (x);  and  that  the  Wife  surviving  is  not 
bound  by  his  voluntary  Assignment  (y),  though  she  is  bound  by 
an  Assignment  for  a  valuable  Consideration  (*).  But  the  Hus- 
band cannot  dispose  of  his  Wife's  Chattels  real  by  Will,  nor  bind 

(p)  Jones  and  Harris,  9  Ves.  485.  Debts ;  but  it  is  not  so  absolutely  bis 

See  also  Williams  and  Duke  of  Bol-  as  to  be  transmissible  to  bis  representa- 

ton,  9  Ves.  138.    Sperling  v.  Rocbfort,  lives,  against  the  claim  of  tbe  wife, 

8  Ves.  164.    Socket  and  Wray,  4  Bro.  surviving  him.    Wildman  v.  Wildman, 

C  C.  486.  9  Ves.  177. 

(*)  See  Incledon  v.  Northeote,  3  Atk.  (*)  Mitford  v.  Mitford,  9  Ves.  99. 

435.  (y)  Burnet  ▼.  Kinnaston,  2  Vern.  401. 

(I)  Langbam  v'  Nenny,  3  Ves.  469-  9  Ves-  99. 

(»)  Mitford  v.  Mitford,  9  Ves.  99.  (z)    Bates    r.  Dandy,  2  A(k.  &07. 

Ac.    So  be  may  forfeit  tbe  Lease,  or  Lord  Carteret  v.  Paschal,  3  ?•  Wni- 

ft  may  be  taken  in  Execution  for  bis  197.  9  Ves.  99. 
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her  Interest  by  a  mere  charge,  as  an  Annuity,  &c.  (<t),or  by  a 
Judgment  without  execution ;  but  his  contract  to  sell  wiB  be  an 
equitable  alienation  (ft),  and  if  the  Wife  should  survive  the  Hus- 
band, the  term,  so  far  as  it  shall  not  have  been  aliened  or  for- 
feited by  the  Husband,  will  remain  with  the  Wife  (c),  but  if  the 
Husband  should  survive,  it  will,  whether  legal  or  equitable,  re- 
main with  him  (d). 

The  general  Assignment  in  Bankruptcy  has  not  the  effect  of 
reducing  into  Possession  a  Legacy  of  Stock,  in  Trust  for  the 
Bankrupt's  Wife ;  and  she  by  surviving  becomes  entitled  (e). 
St),  also,  it  has  been  determined,  that  Stock  transferred  into  the 
name  of  a  married  Woman,  as  next  of  Kin  of  ah  Intestate  upon 
the  death  of  her  Husband,  without  having  done  any  act  wkh  re- 
ference to  it,  except  signing  partial  transfers  by  her,  survives  to 
her(/). 

*480]  *If  a  Sum  of  Money  be  ordered  to  be  paid  to  the  Hus- 
band in  right  of  his  Wife,  it  is  a  vested  Interest  in  biro,  and 
though  he  dies  before  payment,  it  does  not  survive  to  the  Wife, 
but  goes  to  his  Executors  (d). 

A  Possibility  of  the  Wile,  it  has  been  held,  may  be  assigned 
for  a  valuable  consideration  (e)  ;  but  in  a  recent  case  it  was  held 
that  the  Husband  cannot  assign  his  Wife's  reversionary  Interest 
in  Stock,  so  as  to  prevent  her  claim  by  Survivorship  (/). 

A  consent  by  the  Wife,  de  bene  esse,  on  a  Bill  *for  that  pur- 
pose, has  been  taken  for  the  sale  of  the  Wife's  reversionary  con- 
tmgent'Intetest  in  Stock  (g) ;  but  in  a  subsequent  Case  (A)  the 
Court  refused  to  take  the  Wife's  consent  to  part  with  her  rever- 
sionary Interest  in  Personalty. 

Where  a  Husband  and  Wife,  in  right  of  the  Wife,  ap^ly  to  de- 
mand an  execution  of  a  Trust  of  Real  Estate,  the  Court  makes 
no  terms  with  the  Husband,  because  the  Wife,  when  the  Estate 
is  recovered,  may  keep  it  (t) ;  but  where  the  Husband's  claim 
to  his  Wife's  personal  Property  must  be  asserted  by  Suit  in 
Equity,  as  where  the  Property  is  vested  in  Trustees  who  have 
the  legal  right,  he  cannot  reach  it  without  joining  her  with  him 
in  the  Suit  (k) ;  and  in  such  case  the  Court  will  make  him,  thus 
*481  ]  seeking  for  "Equity,  do  Equity,  and  provide  for  her,  un- 
fa) 1  lost  351  b.  1  Preston  on  Ab-  Hawkins  v.  Obyn,  2  Atk.  M9. 
Jtraets,  343.  (/)  Hornsby  r.  Lee.  2  Madd.  Rep. 

(b)  Slead  ▼.  Cragb,   9  Mod.  42.  1     16. 

Preston  on  Abstracts,  343.  (g)  Woollands  v.  Crowcher,  12  Ves. 

(c)  1  Inst.  351  a.  174,  orerruling  the  Argument  of  Mr. 
(<*)  Alleyn  15.  7  Roll.  Abr.  345,  6.    Maddocks  in  Saddington  and  Kinsman, 

1  Preston  on  Abstracts,  .343.  1  Bro.  C.  C  47. 

(c)  Mitford  ▼•  Mitford,  9  Ves.  87.  (A)  Ptckard  v.  Poberts,  3  Madd.  Rep. 

U)  Wildman   v.  Wildman,  9  Ves.  3S4. 

174-                                              *  (t)    Lopton   v.    Tempest,    2   Vera. 

U)  Heygate  v.  Annesley,  3  Bro.  C.  626. 

C.  369.    Sed  vide  contra  Nanney  r.  (Jfc)  1  Chan.  Gas.  41.  Nelson's  Rep. 

Martin,  1  Chan.  Cas.  27.  78. 

(e)   Bate*    r.    Dandy,  2  Atk.  207. 
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less  she  consents  to  give  the  Property  to  him  (i),  or  the  Property 
is  a  mere  Lift  Interest  in  the  Wife,  and  her  Husband  has  not  de- 
serted her,  or  become  Bankrupt  (m).  The  first  Case  in  which 
this  principle  vras  acted  upon  appears  to  have  been  Mason  v. 
Masters,  decided  by  Lord  Nottingham.  There  the  Defendant,  a 
mean  and  indigent  Man,  stole  a  Marriage  with  one  that  had 
5001. ;  half  was  paid  down,  half  was  secured  by  Bond.  The 
Defendant  sued  upon  the  Bond,  and  Lord  Nottingham  restrained 
the  Action  till  some  provision  was  made  for  the  Wife  out  of  the 
Money ;  and  at  the  same  time  dismissed  a  Bill  brought  by  a 
Creditor  of  the  Husband  against  the  Trustee  of  this  Bond,  to 
pay  him  out  of  this  Security ,twhich  was  a  kind  of  Attachment  in 
Equity  (n).  If  a  Feme  Sole  Mortgagee  marries,  and  the  Hus- 
band files  a  Bill  of  Foreclosure,  the  Court  will  not  compel  the 
Mortgagor  to  pay  the  Money  to  the  Husband  without  his  making 
some  provision  for  his  Wife ;  or  at  least  the  Wife,  by  an  appli- 
cation to  the  Court  against  the  Husband  and  the  Mortgagor,  may 
prevent  the  payment  of  the  Money  to  the  Husband,  unless  some 
Provision  were  made  for  her  (oj. 

In  all  cases,  indeed,  where  the  Wife  has  a  demand  in  her  own 
right,  and  the  Husband  applies  to  the  Court  in  her  right,  and 
there  is  no  Agreement  ^previous  to  the  Marriage  (p)9  it  is  [*482 
an  established  Rule  (of  doubtful  policy  perhaps)  (q)9  that  the 
Husband  will  not  be  allowed  to  obtain  his  Wife's  Fortune  (un- 
less it  be  under  200/.  or  102.  in  annual  payment  (r),  or  unless, 
perhaps,  where  the  Property  is  small,  and  the  Husband  is  a  Free- 
man of  London)  (f),  without  making  a  Provision  for  her;  (1)  nor 

{t)  Lady  Oxenden's  Cue,  9  'Vern.        (p)  See  Brett  v.  Fereer,  3  Atk.  400. 
494.    Langham  t.  Nenny,  3  Vcs.  4S9,        (g)  Brown  and  Elton,  3  P.  Wms.  205, 

and  Mihwr  v.   Colmer,   2  P.    Wms.  S  P.  Wms.  639. 
639.  (r)  March  v.  Head,  3  Atk.  720 ;  and 

(m)  See  Wright  v.  Moriey,  11  Ves;  see  General  Order,  fieames's    Orders, 

19,  Ac.  &c.  464. 

(a)    See  this  Case  stated  by  Lord        (*)  See  Adams  and  Pierce,  3  P.  Wms. 

Northington  in   Forbes  v#  Phipps,   1  13.    Bed  owe.  as  to  this,  since  tbe  stat. 

4Ufen,  506.  2  Geo.  I*  c  18,  which  gives  Freemen 

(o)  Bosville  t.  Brander,  2  P.  Wms.  a  power  of  bequeathing  their  Personal 

459.  Estates. 


(1)  Vide  Howard  w.  Moffatt,  2  Johns.  Ch.  Rep.  206.  OUn  v.  Fisher,  6  Johns. 
Ch.  Rep.  33.  Tatnell  t.  JVnvndfc,  1  Des.  143.  Schuyler  v.  Hoyle,  5  Johns.  Ch. 
Rep.  210. 

This  equitable  right  of  the  wife  asserted  in  the  text,  is  founded  upon  the  pecu- 
liar doctrine  and  practice  of  a  court  of  equity,  and  not  on  tbe  ground  of  any  ge- 
neral reasoning.    Kenny  v.  Udtdl,  5  Johns.  Ch.  Rep.  474. 

A  court  of  equity  will  lay  hold  of,  and  secure  the  property  or  money  of  a  wife, 
which  may  be  within  its  reach,  for  the  purpose  of  securing  to  her  a  maintenance, 
when  she  is  abandoned  by  her  husband,  or  prevented,  by  his  ill  treatment,  from 
cohabiting  with  him :  Thus,  where  the  husband  abandoned  his  wife,  and  married 
another  woman,  with  whom  he  lived  for  20  years,  it  was  held,  that  he  had  forfeited 
ass  right  to  her  distributive  share  in  personal  estate  Inherited  by  her  ;  and  tho 
court  directed  the' principal  of  such  share  to  be  brought  into  court  and  put  at  in- 
terest, for  lier  support  during  life ;  and  after  her  death,  to  go  to  her  lawful  heirs* 
Dttmond  v.  Jlfegea,  4  Johns.  Ch.  Rep*  318. 
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docs  an  inadequate  Provision  for  her  by  voluntary  Settlement 
after  Marriage,  vary  the  Rule  (/).  The  doctrine  is  not  modern ; 
it  is  adverted  to  in  a  very  early  Case  by  the  Lord  Keeper  Co- 
ventry (u) ;  but,  (as  it  has  been  justly  observed,)  it  is  difficult  to 
discover  the  ground  of  the  Wife's  Equity  (x). 

The  Rule  applies  not  merely  to  the  Husband,  but  to  Persons 
claiming  through  him,  whether  by  operation  of  Law,  or  other- 
wise; (I)  on  the  Bankruptcy,  for  instance,  of  the  Husband,  it 
applies  to  his  Assignees.     The  Assignees  of  a  Bankrupt  take,  as 
the  Husband  would  have  done,  subject  to  the  equitable  Interest 
of  the  Wife,  and  are  bound  to  make  a  proper  Settlement  (y).  (2) 
In  one  case,  half  the  Property  was* given  to  the  Wife  (2),  and 
*483]  this  seems  the  usual  course  in  *such  cases  (a).     A  Set- 
tlement before  Marriage  of  part  of  her  Property  to  her  separate 
use,  does  not  bar  her  of  this  Equity  (b).     Where  on  a  Bill*  filed 
by  the  Assignees  of  a  Bankrupt,  to  recover  Money  to  which  the 
Bankrupt  was  entitled  in  right  of  his  Wife,  the  usual  reference 
was  made  to  the  Master  to  consider  of  proposals  for  a  Settle- 
ment on  the  Wife  and  Children,  the  Master  approved  of  a  Set- 
tlement of  the  whole  property  on  the  Wife  and4  Children.    Ex- 
ceptions were  taken  to  his  Report,  and  allowed,  and' he  was  di- 
rected to  re-view  his  Report  (c).  (3) 

(0  2  Atk.  449.  freeman  ▼.  Parsley,  S  Ves.  484.    Os- 

(«)  Tanficld  v.  Davenport,  Tothill,  p.  mell  v.  Probert,  2  Ves.  680.     Bringle 

114.  and  Hodgson,  3  Tea.  617. 

(x)  Lloyd  ▼.'  Williams,  1  Madd*  Rep.  (s)  Browne  v.  Clarke,  S  Ves.  163. 

458.  («)  1  Christian's  Bankrupt  Law,  p. 

(y)  Jacobson  v.  William*,  2  P.  Wms.  271. 

332.     Ex  parte  Coif  game,  1  Atk.  192.  (a)    Burdon  v.    Dean,  S  Ves.  Job. 

Grey  v.  Kentish,  ib.  230.    Worsal!  t.  607. 

Marr,  2  Dick.  647.    Mitford  v.  Mitford,  (c)  Beresford  v.  Hobson,  1  Madd. 

0  Ves.  66.     Wright  v.  Morfey,  11  Ves.  Rep.  362. 
101.      Lamb  v.    Miloes,  3  Ves.   517. 


• 

(1)  The  wife's  equity,  as  it  is  called,  attaches  upon  ber  personal  property,  when- 
ever it  is  subject  to  the  jurisdiction  of  a  court  of  equity,  into  whose  hands  soever 
it  may  come,  or  in  what  manner  soever  it  may  have  been  transferred.  And  it  will 
moke  no  difference,  whether  the  application  to  the  court,  be  by  the  husband,  or  hie 
representatives  or  assignees,  to  obtain  possession  of  the  property,  or  by  the  wife 
or  her  trustees,  seeking  a  provision  out  of  it.  Kenny  v.  Udall,  5  Johns.  Ch.  Rep. 
464.    Vide  Htwiland  v.  Myers,  6  Johns.  Ch.  Rep.  25. 

And  this  equity  of  the  wife  is  equally  strong  and  binding,  whether  the  transfer 
of  the  property  be  by  operation  of  law,  or  the  act  of  the  husband,  Kenny  t. 
Udally  ut  supra,  ' 

(2)  And  where  creditors  come  into  a  court  of  equity  for  relief  against  the 
husband,  whose  whole  property  was  acquired  by  marriage,  a  suitable  provision 
for  the  wife  will  be  made*  Rx  parte  Beresford,  1  Des.  268.  And  so,  where  a 
nettlement  is  inadequate  in  reference  to  the  estate  brought  by  the  wife,  an  ad- 
ditional allowance  will  be  ordered,  on  a  new  accession  of  fortune,  though  the 
husband's  creditors  would,  thereby,  be  in  danger  of  not  receiving  their  debts  in 

full.     Ib.263.  ....... 

(3)  A  court  of  equity  may,  in  its  discretion,  give  the  whole,  or  a  part  only 
or  the  wife's  property,  for  her  maintenance,  according  to  circumstances.  Kenny 
v.  Udojlt  5  Johns.  Ch-  Rep.  464.  Vide  HavOaiid  v.  Bloom  &  Jtfffer?,  6  Johns.  Ch. 
Rep- 178. 
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So,  too,  the  Role  applies  against  a  voluntary  Assignee  of  the 
Husband  (d),  and,  as  it  seems,  even  against  a  Purchaser  for  a 
valuable  consideration  of  the  Wife's  interest  from  the  Husband  (e), 
except,  perhaps,  in  the  case  of  a  Trust  of  a  Term  far  years  of 
Land,  as  to  which  Lard  Nottingham  (/)  expressed  great  sur- 
prise, and  others  have  entertained  doubts,  (g)  The  point, 
whether  the  Equity  of  the  Wife  can  be  barred,  or  affected  by 
the  Husband's  Assignment  for  a  valuable  consideration,  was 
once  much  questioned,  but  Lord  Nottingham  (h)  held  she  was 
entitled  a  Provision  in  such  case ;  (1)  and  Sir  Lloyd  Kenyan 
said  "the  more  he  thought  upon  the  subject  the  more  he  was 
satisfied  that  such  an  Assignee  must  be  subject  to  *the  [*484 
same  Equity"  (i).  Lord  Jllvanley  admitted,  that  Lord  Hard- 
wieke  and  Lard  Thurlaw  (k)  intimated  difficulties  whether  an 
Assignment  for  a  valuable  consideration  might  not  support  the 
right  of  the  Assignee,  or  at  least  evade  this  Equity ;  but  he  ob- 
served, "  I  have  looked  into  almost  every  Case,  and  have  never 
seen  it  determined,  that  any  such  Equity  does  exist  in  favour  of 
the  Assignee'9  (/).  Sir  fVUliam  Grant  seems  to  have  thought 
there  were  some  cases  very  difficult  to  reconcile  with  Lord  AU 
vanley's  proposition,  for  that  there  was  hardly  any  other  ground 
upon  which  Lord  Hardmcke  (m)  proceeded  in  some  of  the  Cases 
before. him  (n).  •  An  Assignment  by  a  Husband  of  Dividends  of 
Stock,  in  right  of  his  Wife,  to  the  amount  of  1001.  a  year  out  of 
260/.  was  held  good,  though  a  doubt  was  expressed,  what  would 
have  been  the  effect  if  the  whole  of  the  Stock  had  been  as- 
signed (o). 

If  the  Father  of  the  Wife  covenants  to  pay  a  sum  of  1,0001. 
to  the  Husband,  this  is  no  part  of  the  Wife's  Estate,  and  may  be 
obtained  without  a  Settlement  (q). 

Whenever  the  Husband  can  come  at  the  Estate  of  his  Wife 
without  the  aid  of  a  Court  of  Equity,  the  *Court  cannot  [*485 

(d)  Jewson    r.    Moulson,   2   Atk.    Pell,  mentioned  1  P.  Wins.  459,  in  note. 
420.  Worrall  v.  Marlar  is  sinee  reported  1 

(e)  Macauley  v.  Phillips,  4  Ves.  19  ;    Cox,  158. 

and  see  Wright  and  Kutter,  2  Ves.  711  ;  (I)  Like  ▼.  Beresford,  3  Ves.   511, 

bat  this  point  has  been  doubted.    Mit*  512.  and  see  Pry  or  ▼.  Hill,  4  Bro.  C. 

ford  v.  Mitford,  9  Ves.  100.    Wright  r.  C  139.    Pope  ▼.  Grasbaw,  4  Bro.  C. 

Morley,  1 1  Yes.  17, 22.  C.  326* 

(/)  See  Pitt  ▼.  Hunt,  1  Tern.  18.  (m)  See  Grey  and  Kentish,  1  Atk. 

(g)  4  Yes.  19.    Sir  Edward  Turner's  280,  hnt  said  to  be  "arrant  nonsense1' 

Case,  1  Vera.  7.    Tudor  and-  Samyne,  as  reported,  1    Dick*  494.     Bates  r: 

2  Vera.  270 ;  and  see  Jewson  ▼.  Moul-  Dandy,  2   Atk.    208  ;  and   see    Lord 

son,  2  Atk.  420.  Carteret  v.  "asebal,  3  P.  Wms.   199, 

(A)  Earl  of  Salisbury  t.  Newton,  1  before  Lord  King. 

Eden,  370.  (n)  Wright  t.  Morley,  11  Yes.  17.  S. 

(i)  Roberts  v.  Robert*,  2  Cox,  422.  C  MS. 

(k)  See  what  Lord  Thurlow  said  in  (o)  Wright  v.  Morley,  11  Yes.  12. 

Worrel  t.    Marlar,  and   Bushman   t.  (q)  Brett  ?.  Forcer,  3  Atk.  405. 


(1)  Vide  Ktnny  v.  IfcZsti,  5  Johns.  Ch.  Rep.  464.    Haxriland  ▼.  Myers,  6  Johns. 
Ch,  Rep.  25-    HmUmd  y.  Bloom  and  Myers,  6  Johns.  Ch.  Rep.  17S. . 
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may  dispose  of  the  Trust,  of  a  Terra  which  he  has  in  right  of  bis 
Wife,  as  well  as  of  the  legal  Eat  at?  of  a  Term  which  he  has  in 
her  right,  without  mpkirig  a  Settlement  (ft).     So  also,  if  the 
Wife's  Debtor  pay  her  I>bt  to  the  Husband  (u)  -t  or  if  before 
a  Bill  is  filed  a  Trustee  who  has  the  Wife's  Property,  Real  or 
Personal,  chooses  to  pa>  the  Rents  and  Profits  of  the  Real,  or 
hand  oyer  the  Personal,  Estate  to  the  Husband,  (an  improper 
act  ou  his  part)  (x),  the  Wife  has  no  remedy ;  hut  after  a  Bill 
filed  such  Trustee  cannot  exercise  a  discretion ;  for  the  Bill 
makes  the  Court  a  Trustee,  and  takes  away  hib  previous  right 
of  dealing  with  th«-  Property  (y).     The  Husband,  it  seems,  may 
transfer  Bank  Stock  belonging  to  bis  Wife,  and  the  Bank  can- 
not prevent  it,  nor  can  a  Court  ot  Equity,  in  such  case,  interfere 
to  procure  a  provision  for  her  (*). 

There  is  no  instance  of  a  Debtor  calling  upon  the  Court  to  in- 
terpose an  Equity  for  the  Wife  (a). 

The  equitable  right  which  a  married  Woman  has,  in  a  Court 
of  Equity,  to  a  Provision  out  of  her  own  Fortune,  before  her 
*46ti]  Husband  reduces  it  into  Possession,  *stands  upon  the  pe- 
culiar doctrine  of  such  Courts.  (8)  The  habit  of  the  Court  has 
always  been  of  itself,  and  without  any  application  previously 
made  by  the  married  Woman,  to  direct  an  inquiry,  where;  Money 
has  been  carried  over  to  her  account,  whether  any  Settlement 
has  been  made  adequate  to  the  Fortune  she  then  possessed  (A)  ; 
for  the  Money  is  carried  over  subject  to  that  inquiry ;  and  the 
constant  course  has  been  to  direct  a  Settlement,  not  upon  the 
Wife  only,  but  upon  the  Children  also.  She  is  not  permitted  to 
say  she  claims  a  Settlement  for  herseU  and  not  for  her  Child- 
ren (c).  She  has  the  option  not  to  have  any  Settlement  made ; 
but  if  a  Settlement  is  to  be  made,  it  is  always  directed  for  the 
benefit  of  the  Wife  and  Children  (d).  She  may,  upon  examina- 
tion qpart  from  her  Husband,  and  with  full  knowledge  of  her 
right,  the  same  being  ascertained  (e),  waive  a  Settlement  (/), 

(r)  See  Attorney-General  ▼•  Whore-  17S ;    and  see  Pringle  t.  Hodgson,  3 

wood,  1  Vea.  539.  Yes.  680. 

(s)   5  Yes.  743,  in  note.     Beames's        (a)  Glaister  v.  Hewer,  8  Yea.  206. 
Orders,  464.     Ante  p.  482.  (6)  Lady   Eubank  ?.   Montotteu,  5 

(0  Tudor  r.  Sa.nyoe,  2  Vera.  270.  Yes.  743,  4.     March  ▼.  Head,  3  Atk. 

Sed  »id.  4  Vea.  19.  72 1. 

(u)  Mitford  ?.  Mitford,  9  Yes.  100,        (c)  Murray  v.  Lord  EIibank,|3Yes.6. 
101.    Jewton  v.  Moulson,   3  Atk.  419.         \d)  Ibid.  6,  7. 

(*)  See  Lord  Elibank  v.  Moatolieu,  5        (e)  Sterling  t.  Rochfort,  8  Yes.  164. 

Yes.  743.  WooUands  r.  Crowcher,  12  Yes.   178. 

(a)    Murray    v.    Lord    Elibank,   10  Edmonds  v.  Townshend,  1  Anstr.  98. 

Yes.   90;  and  see  Glaister  t.  Hewer,  Anon.  MS. 

S  Yes.  206.     Maeanley  y.  Philips,  4        (/)  See  Wright?.  Ratter,  2  Yes.  677. 

Yes.  p.  IS.  Dimmoch  against  Atkinson,  3  Bro.  C. 

(z)    Wildman  v.  Wildman,  9  Vcs.  C.  195. 


(1)  Yide  Howard  ?.  Moffatt,  2  Johns.  Ch.  Rep.  206. 

(2)  Yide  Kenny  ▼.  Udali,  &  Johns.  Ch.  Rep.  474. 
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even  in  favour  of  ft  Husbirid  who  ft  itoolvetit  (g )',  and  she  can 
do  it  in  that  way  only  (k)s  an  Agreement  out  of  Coftrt,  evcil 
where  the  Wife  lives  apart  from  her  Husband  is  insufficient  (i). 

From  several  Cases,  as  reported,  if  Alight  appear  doubtful 
whether  Children  havfe  any  substantive  aftd  independent  right  to 
claim  a  Settlement  out  of  the  property  of  their  Mother,  if  a  Set- 
tlement was  not  directed  during  *ber  life  (k).  Lord  [*487 
Wardtrick*  seems  in  one  case,  to  have  thought  they  had  sticb  a 
right  (I)  ;  but  in  a  subsequent  Case  he  held  differently  (m).  ,  Sir 
Thomas  Clarke  considered  the  Children  as  having  a  right ;  bat 
his  Decree  was  afterwards  reversed  by  Lord  JYorthington  (n). 
The  point,  however,  seems  settled  by  a  recent  Case,  in  which  all 
the  Authorities  were  ftilly  considered  (o),  and  where  it  was  holden, 
that  the  Children  of  a  Feme  Covert,  a  Legatee,  have  no  Equity 
to  insist  on  a  Settlement  after  the  death  of  the  Mother,  unless 
there  is  a  Contract,  or  a  Decree  for  a  Settlement  in  the  Life- 
time of  the  Mother  (p).  If  there  has  been  a  Decree  directing 
a  Settlement  on  the  Wife  and  Children,  and  she  does  nothing  to 
waive  the  Equity,  (for  in  this  stage  she  may  waive  it  as  to  herself, 
but  not  perhaps,  as  to  her  Children)  (q),  and  she  dies  before  the 
Report,  the  Children  are  entitled  (r).  So  if  after  a  Proposal  of 
a  Settlement  by  the  Husband,  he  dfc%  the  Children  would  have  a 
right  to  have  it  carried  into  execution  ($). 

If  a  Husband  who  has  received  the  greatest  part  of  his  Wife's 
Portion,  (it  would  be  otherwise,  it  seems,  if  he  had  ieceived  no 
part  of  her  Portion)  (0  refuses  *to  make  a  Settlement  [*480 
out  of  the  small  remainder  Of  her  Portion,  the  fund  will  be  or- 
dered to  be  paid  into  Court,  and  he  will  be  prevented  from  re- 
ceiving the  interest  of  such  residue,  unless  he  is  starving  («)• 

In  all  those  Cases  where  a  Settlement  is  made,  the  Husband 
is  considered  as  entitled  to  the  Income  of  his  Wife's  equitable 
interest  during  his  life,  unless  he  has  received  some  fortune  with 
her,  or  has  misbehaved  (a;),  as  by  running  away  with  a  Ward  of 

(g)   Willats   t.   Cay,.  2  Atk.   67 ;  (o)  Lloyd  t.  Williams,  1  Madd.  Rep. 

but    see   Ex   parte  Higbam,  2   Ves.  450. 

579.  (p)  Ibid. 

(*)    Macaolay    v.  Phillips,  4   Vat.  (o)  See  2  Ves.  672. 

18.  (r)  Murray  t.  Lord  Elibank,  IS  Vet. 

(«)  Ibid.  15.  1  S.  C.  10  Ves.  84,  on  demurrer  ;  and 

(*)    Murray  against  Lord  Elibank,  see  Macaolay  ▼.  Philips,   4  Ves.    19, 

13  Ves.  7.  90;   and  also  Becjtet  and  Becktt,   1 

(0  Grosrenor  r.  Lane,  2  Atk.  180,  Dick.  $43.    Howe  v.  Jackson,  3  Pick, 

and  see  9  Ves.  679.  604. 

(«)  Hearle    r.   Greenbank,  3  Atk.  (•)  Anon.  9  Ves.  672. 

717.  (t)  See  2  Ves.  562. 

(n)   Scriren  against  Tapley,   Ambl.  (u)  Bond  ?.  8immons,  3  Atk.  21. 

509.  S.  G.  8  Eden ;  See  also  Cocke!  t.  (*)    Macaolay  t.   Phillips,   4   Ves. 

Phips,  1  Dick.  391.    These  cases  are  15.     See   Bond  ▼.  Simmons,  3  Atk. 

noticed  by  Sir  William  Grant,  in  Murray  20. 
and  Lord  Elibank,  13  Ves-  7. 
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the  Court  (y),  or  is  separated  from  his  Wife  (z)y  or  leaves  her 
unprovided  for  (a),  or  has  become  a  Bankrupt  (6),  or  makes  a 
general  Assignment  for  the  benefit  of  his  Creditors  (c). 

And  the  Court  will  prevent  the  Husband  taking  the  interest  of 
Money  in  Court,  the  property  of  the  Wife",  upon  the  Wife's  Affi- 
davit of  ill  treatment ;  and  will  direct  it  to  be  paid  into  Court  (d) ; 
and  in  case  of  desertion  (e)  or  other  ill  conduct  (/),  will  order 
her  a  provision  ;  and  where  the  Husband  goes  abroad,  and  has 
assigned  part  of  the  Dividends  of  stock  belonging  to  his  Wife, 
without  making  any  provision  for  her,  the  remaining  Dividends 
will  be  ordered  to  be  paid  to  her  (g),  or  till  he  thinks  proper  to 
return  and  maintain  her  (h). 

*489]  *ln  one  Case,  where  advances  had  been  made  for  her 
Maintenance,  to  a  married  Woman  deserted  by  her  Husband,  on 
the  credit  of  a  Fund  in  Court  her  Property,  and  exceeding  the 
income  of  such  fund,  he  was  ordered  to  be  reimbursed  out  of  the 
Capital  (A). 

But  the  Court  will  not  interfere  if  the  Wife  refuses  to  live  with 
her  Husband  (t) ;  and  where  there  has  been  a  Divorce  for  adul- 
tery by  the  Wife,  the  Chancellor  refused  to  order  Money,  settled 
to  her  separate  use,  to  be  paid  either  to  the  Wife  or  the  Hus- 
band (fc),  and  in  such  case,  Trustees  will,  if  necessary,  be  re- 
strained from  proceeding  at  Law  to  recover  her  separate  Main- 
tainance  (/).  So,  if  the  Wife  refuses  to  live  with  her  Husband  (m), 
or  elope$,  the  Court  will  not  assist  her  in  recovering  Property 
settled  to  her  separate  Use  (n). 

.  If  a  Feme  Covert  has  Pin  Money  (o)  secured  by  a  Term,  and 
runs  away  and  lives  in  Adultery,  and  the  Trustees  proceed  at 
Law  to  recover  the  Term,  it  seems  they  may  be  restrained  ;  but 
if  she  left  her  husband  on  account  of  ill  usage,  or  other  reasons* 
hie  grounds,  or  the  Husband  acquiesced  in  her  departure,  Courts 
of  Equity  will  not  interpose  ( p) . 

(?)  See  Like  t.  Beresford,  3  Vet.  (A)    Watkyns   y.  Watkyns,  2  Atk. 

506.  97. 

(*)  Ben  ted  Montgomery,  4  Bro.  C.  (h)  Grey  ▼.  Pearkes,  18  Ves.  196. 

C.  339.  S.  C.  8  Ves.  jun.  191.  (0  Bullock  t.  Mensies,  4  Ves.  798. 

(a)  Sleech  ▼.  Thorington  3  Vet.  562.  (A)    Cut   t.   Eettebrooke,   4   Vet. 

Wright  v.  Morley,  lives.  18.  146. 

(6)  Wenuan  v.  Mason,  1  P.  Wins.  (!)  Moore  t.  Moore,  1  Atk.  876. 

459,  in  note.  (m)  Barn.  136. 

(c)  Pryor  t.  Hill,  4  Ves.  138.  (*)  Lee  t.  Lee,  1  Dick.  381.  and  2 

(d)  Alexander  ▼.  M'Cnllock,  cited  Diek.  806.  MUdmay  v.  Mildmay,  1 
in    Ball    and    Montgomery,    8    Ves.    Vera.  53. 

jun.  191 ;  and  alluded  to  in  De  Man*  (o)   What  Addison  thought  of  Pin 

neville  and  De  Manneville,  10  Vet.  Money,  may  be  seen  in  No.  895  of  the 

56.  Spectator.    Lord  Eldon  has  said,  MI 

(e)  Allerton  t.  Nowel,  mentioned  4  detest  Pin  Money,  and  have  a  strong 
Ves.  799 ;  and  see  Ozenden  v.  Oxen-  prejudice  against  it"  Wheatley's  Case, 
den,  8  Vera.  494.                                '  1804,  MS. 

(/)  See  Allerton  t.  Novell,  1  Cox,  (?)  Sir  R.  More  and  Earl  of  Searbo* 
289-  rough,  8  Eq.  Abr.  156. 

(f)  Wright  ▼•  Morley,  11  Ves.  12. 
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If  an  annual  sum  be  secured  for  the  Wife's  Pin  Money  for  her 
Apparel  and  Expenses,  and  the  Husband  and  Wife  cohabit  to- 
gether, and  the  Husband  'maintains  her,  the  Arrears  of  [*490 
Pin  Money  are  not  recoverable  (q)  beyond  the  Year  (r)y  for  in 
such  case  she  is  supposed  to  have  been  satisfied ;  but  il  the  Wife 
lives  separate,  and  has  no  Allowance,  an  account  of  the  Arrears 
of  Pin  Money  will  be  decreed  ($). 


To  resume  the  consideration  of  Trusts  raised  by  Settlements, 
we  may  next  consider  the  creation  of  Trustees  to  support  coxitis 
gent  Remainders. 

These  Trusts  arose  out  of  the  doctrine  in  Chudleigh's  Case  (t), 
and  Archer's  Case  (u),  but  they  were  not  put  in  practice  till  the 
time  of  the  Usurpation  (#),  when  Sir  Francis  Moore  first  made 
use  of  them.  Buncombe  and  Buncombe  (y),  appears  to  have 
been  the  first  Case  in  which  such  a  Limitation  to  Trustees  came 
in  question  (z). 

Where  an  Estate  (a)  is  limited  to  A.  for  life,  remainder  to  his 
first,  &c.  Sons  in  Tail,  though  it  be  a  plain  wrong  and  tort  in  him 
to  do  any  act  which  will  destroy  those  contingent  Remainders, 
("a  most  barbarous  thing,79  Lord  Talbot  calls  it)  (a),  before  the 
birth  of  a  Son,  notwithstanding  his  legal  power  of  doing  so,  yet 
as  in  6iich  case  there  is  no  Trustee,  there  can  be  no  Trust,  nor 
consequently  any  breach  of  trust,  and  therefore  a  Court  of 
Equity  has  no  cognizance  of  such  a  case,  the  matter  being  left 
purely  to  the  Common  *Law.  Whether  a  Tenant  for  [*49t 
Life,  of  an  Equitable  Estate  can  destroy  Contingent  Remainders 
has  been  doubted  (b)  ;  but  in  Chapman  v.  Blissett  (c),  Lord  Tal- 
bot seemed  clearly  of  opinion,  that  an  Equitable  Tenant  for 
Liie  could  not  bar  Contingent  Remainders. 

The  appointment  of  Trustees  was  invented  on  purpose  to 
disable  the  Tenant  for  Life  from  destroying  Contingent  Remain- 
ders ;  for  if  before  the  birth  of  a  Son,  a  mere  Trustee  to  pre- 
serve Contingent  Remainders,  (it  would  be  different  if  he  were 
*  Tenant  for  Life,  as  well  as  Trustee)  (rf),  whether  appointed  un- 
der a  Settlement  voluntary,  or  for  a  valuable  consideration,  or 
by  Will  (t),  joins  in  barring  such  Remainders,  it  is  a  breach  of 

(q)   Thomas  ▼•  Bonnet,  8  P.  Wms.  680.    Garth  and   Cotton,  3  Atk.  754. 

341 ;  and  see  Fowler  ▼.  Fowler,  3  P.  These  cases  overrule  what  is  caid  in 

Wm*.  353.  Duke  of  Norfolk's  case,  Folleif.  350. 

(r)  See  3  Ves.  190-  (a)  For.  339. 

(«)  Aston  t.  Aston,  1  Yes.  367-  (5)  Hopkins  ▼.  Hopkins,  Mich.  898. 

(t)  1  Co.  180.  1733.  MS.  8.  C  1  Atk.  580. 

(u)  Ibid.  68.  (e)  MS.  S.  C.  For.  145. 

(x)  Garth  ▼.  Cotton,  1  Ves.  555.  (d)  Osbrey  v.  Bury,  and  1  Ball  & 

(y)  3  Lot.  437.  Beatty,  58. 

(s)  Garth  t.  Cotton,  1  Ves.  555.  («)  Manse!  r.  Mansel,  8  P.  Waw. 

(a)  Mansell  and  ManseU,  3  P.  Wms.  678.  S.  C.  MS.    Syntnce  ▼.  Tattam,  1 

681.  S.  C.  MS.    Pre  ▼.  George,  Salki  Atk.  61* 
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Trot,  and  he  is  answerable  to  a  Son  afterwards  coming  into  ex* 
istence ;  and  so  is  a  Purchaser  with  notice  (/),  or  a  Person 
taking  by  voluntary  Conveyance  (g)  ;  but  it  seems  that  only  the 
first  Son,  and  not  second  and  other  Sons,  have  this  shield  thrown 
over  their  Interest  (A),  though  a  difference  has  been  made  where 
the  Limitation  is  by  Settlement,  and  where  by  WiU;  as  in  the 
latter  case  all  persons  are  Volunteers  (i). 

Where  Trustees,  to  preserve  Contingent  Remainders  are  called 
*492]  upon  to  join  for  the  purpose  of  a  new  Settlement,  *upon 
the  Marriage  of  the  eldest  Son,  making  the  Tenant  in  Tail 
Tenant  for  Life,  and  continuing  instead  of  destroying  the  object 
of  the  Settlement,  in  such  cases  it  has  been  said  the  Court  will 
compel  them  to  join  (k) ;  and  also  in  some  cases,  though  not  for 
that  purpose,  but  unaer  some  particular  distress,  or  other  special 
circumstances  (I) ;  but,  generally,  in  all  other  cases,  and  where 
instead  of  the  ordinary  limitation  to  a  Tenant  for  Life  it  is  to  the 
Husband  for  a  term  of  years,  if  he  shall  so  long  live,  with  Re- 
mainder to  Trustees  during  his  Life,  (5  preserve  Contingent  Re- 
mainders, the  Court  will  leave  it  to  the  discretion  of  the  Trus- 
tees (m).  If  the  Trustees  improperly  use  their  discretion,  or 
refuse  to  exercise  it  upon  a  proper  occasion,  the  Court,  it  has 
been  said,  will  interfere  (n). 

And  where  the  Court  has,  at  the  instance  of  an  eldest  Son, 
ordered  Trustees  to  join  in  the  destruction  of  Contingent  Re- 
mainders, it  has  sometimes  imposed  conditions  upon  the  Son,  as 
that  he  should  make  a  Provision  for  a  Sister  (0). 

Trustees  in  a  voluntary  Settlement  have,  upon  the  Bill  of  Cre- 
ditors, claiming  under  a  subsequent  Conveyance  in  Trust  for  the 
paypaent  of  dfebts,  been  decreed  to  join  in  destroying  the  Con- 
tingent Remainders  (p).  And  such  Trustees  (there  being  no 
Issue)  have  been  decreed  to  join  in  a  Sale  where  the  Settlement 
♦403]  was  *only  of  an  Equity  of  Redemption,  and  the  Wife 
consented  to  the  Sale  (q). 

It  has  been  said,  that  Trustees  ought  never  to  join  in  the  de- 
struction of  Contingent  Remainders  without  the  direction  of  the 

(/)  ManseU  ?.  Mansell,  For.  263.  S.  1  Ves.  &  Bea.  402. 

0.  MS.     Moody  ▼.  Walters,  16  Ves.  (0  See  Barnard  and  Large,  Ambt. 

803,  307.    Pye  v.  George,  1  P.  Wms.  77. 

128.  S.  C.  2  Salk.  636.  and  in  1  Eq.  (at)  See  Woodhouse  v.  Hoskini,  3 

Gas.  Abr.  384.    Biscoe  ▼.  Perkins,  1  Atk.  94 ;  and  Arg.  o.    Moody  v.  Wel- 

Vei.  &  Bea.  491.  tern,  16  Ves.  291.    Fearne  on  Bemain- 

(g)  Ibid.  129.    Mansell  and  Mansell,  ders,  331.  fifth  edit,  and  the  cases  there 

2  P.  Wms.  680,  and  MS.  cited. 

(a)  Walter  and  Moody,  16  Ver.  304 ;  (n)  Barnard  and  Large,  1  Bro.  Cb. 

but  see  ibid*  305,  and  Topping  and  Pig-  Ca.  635.    Moody  r.  Walters,  16  Ves. 

got,  I  Eq.  Ca.  Abr.  385.  307. 

(<)  See  fearnard  and  Large,  1  Bro.  C.  (©)  Frewia  and  Charlton,  1  Bq.  Abr. 

C.  535.  336,  quot.  16  Ves.  304. 

(k)  At  in  WioBiftgton  v.  Foley,  1  P.  (p)  Basset  t.  CJapham,  I  f.  Was. 

Woe.  636 ;  and  see  Bymanee  t.  Tattam,  358,  quot  16  Ves.  805. 

1  Affc  613.  6ed  rid-    Bi«coe  t.  Perkins,  (?)  Plait  ▼.  Sprigg,  2  Vexn*  303* 
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Court  (r) ;  but  k  seems,  that  as  the  Court  only  decrees  die 
Trustees  to  do  uhat  they  ought  to  do,  it  is  not  necessary  for  Trus- 
tees, in  clear  cases,  to  apply  "to  the  Court ;  and  that  the  absence 
of  that  sanction  will  not  render  the  act  a  breach  of  trust  (*)• 
The  doctrine  on  this  subject  is,  however,  involved  in  difficulties ; 
so  much  so,  that  as  great  a  Judge  as  ever  existed,  has  said,  upon 
a  review  of  the  Cases  as  to  the  duties  and  liabilities  of  Trustees, 
"  The  task  of  deducing  from  them  what  is  the  true  principle  is 
greater  than  I  have  abilities  well  to  execute.  The  Cases,"  says 
he,  "  are  uniform  to  this  extent,  that  if  Trustees,  before  the  first 
Tenant  in  Tail  is  of  age,  join  in  destroying  the  Remainders,  they 
are  liable  for  a  breach  of  trust ;  and  so  is  every  Purchaser 
under  them  with  notice;  but  when  we  come  to  the  situation  of 
Trustees  to  preserve  Remainders,  who  have  joined  in  a  Recovery 
after  the  first  Tenant  of  Tail  is  of  age,  it  is  difficult  to  say  more 
than  that  no  judge  in  Equity  has  gone  the  length  of  holding  that 
he  would  punish  them  as  for  a  breach  of  trust,  even  in  a  case 
where  they  would  not  have  been  directed  to  join.  The  result 
is,  that  they  seem  to  have  laid  down,  as  the  safest  rule  for 
Trustees,  but  certainly  most  inconvenient  for  the  "general  [*494 
interests  of  Mankind,  that  it  is  better  for  Trustees  never  to  destroy 
the  Remainders,  even  if  Tenant  in  Tail  of  age  concurs,  without  the 
direction  of  the  Court*  (f). 

Trustees  created  by  express  Limitation,  for  the  purpose  of 
preserving  Contingent  Estates,  are  guilty  of  a  neglect  of  their 
duty,  if  they  permit  the  Tenant  for  Life,  liable  to  impeachment 
for  Waste,  or  a  Tenant  pur  autre  vie,  who  by  the  nature  of  his 
Estate  is  liable  for  waste  to  destroy  Timber  (u).  Neither  ought 
such  Trustees  to  permit  the  Tenant  for  Life  or  Years,  by  the 
destruction  of  bis  Estate,  to  bring  forward  a  Remainder  to  him- 
self or  another  for  the  purpose  of  cutting  Timber  (x).  In  the 
case  of  Copyholds,  the  Lord's  Estate  will  preserve  Contingent 
Remainders,  without  any  express  nomination  of  Trustees  for 
that  purpose  (y) ;  but  Lor\  Eidon  seems  to  doubt  whether  it  is 
his  duty  to  interpose  actively  to  prevent  Waste  (?). 

Trust  Terms  for  raising  of  Portions  are  also  usual  in  Settle- 
ments. 

Where  Portions  are  thus  to  be  raised,  and  there  is  also  a 
Covenant  by  the  Settlor  to  pay  them,  the  Real  Estate  is  con* 
sidercd  as  the  primary  Fund,  and  the  Personal  Estate  of  the 

(r)  See  Fearne  on  Contingent  Tie-  Kins,  1  Yes.  &  Bee.  491. 
mainders,  p.  336,  and  Mr.  Cox's  note        (u)  Stansfield  r.  Habergham,  10  Ves. 

to  Basset  t.  Clapham,  1  P.  Wins.  p.  883. 
358.  (x)  Garth  and  Cotton,  1  Pick.  183. 

(#)  See  Moody  and  Walter,  16  Ves.  3  Atk.  751. 1  Ves.  524.  546.    Stansfield 

310.    Woodboueef  v.  Hopkins,  3  Atk.  ▼•  Habergham,  10  Ves.  279. 
84.  (y)  See  Garth  and  Cotton,  ib- 

f  0  Per  Lord  Eldon,  in  Biscoe  ▼.  Per-        <z)  10  Ves.  382. 


4M  EQUITY  JURISDICTION. 

Covenantor  10  auxiliary  only  (a).  It  is  the  same,  though  the 
Covenant  be  to  settle  absolutely  within  six  months,  and  it  10 
broken,  so  that  damages  might  be  recovered ;  for  still  the  party 
*495]  must  *first  resort  to  the  Land,  and  only  in  case  of  a  defi- 
ciency, call  upon  the  Personal  Estate  (6).  If  there  be  a  Cove- 
nant to  settle  Lands,  and  to  raise  a  term  of  years  out  of  them  for 
securing  a  Portion,  but  no  Covenant  for  the  payment  of  the 
Portion,  and  only  a  Bond  for  performance  of  Covenants,  the 
Portion  is  not  in  any  event  payable  out  of  the  Personal  Es- 
tate (c). 

Parents  may  make  a  Provision  for  Children,  which  shall  de- 
pend upon  the  condition  for  their  surviving  tbem  (d) ;  but  to  do 
so,  the  intention  must  be  very  strongly  expressed ;  for,  contrary 
to  the  obvious  meaning  of  expression,  it  is  a  Rule,  established  by 
many  Decisions,  that  if  Portions  are  directed  to  be  paid  at  the 
age  of  twenty-one,  or  on  the  Marriage  of  Daughters,  with  Sur- 
vivorship, followed  by  a  Provision,  that  if  they  attain  those  pe- 
riods In  the  Life  of  the  Father,  the  Portions  shall  not  be  paid 
till  after  his  death,  a  clause  originally  framed  to  obviate  the  diffi- 
culty arising  from  the  determinations  that  charged  the  Rever- 
sion, by  permitting  Interest  to  be  carried  on  from  the  age  of 
twenty-one,  though  there  was  an  Estate  for  Life)  (e),  yet  that 
clause  will  not  prevent  the  vesting  in  the  Life  of  the  Father  (/) ; 
for  in  these  cases  the  Court  looks  upon  it  as  a  bard  thing  to  im- 
pute to  a  Father  that  he  should  mean,  a  Child  having  attained. 
*496]  twenty-one,  or  come  to  marriageable  *years,  and  formed 
a  Family,  and  because  that  Child  dies  in  his  Life,  the  Descend- 
ants should  have  nothing ;  and  feeling  that  not  to  be  a  probable 
intention  in  a  Parent,  the  Court  have  thought  themselves  at 
liberty  to  manage  the  construction  of  the  Words,  as  they  would 
not  in  the  case  of  a  Stranger,  or  upon  a  matter  of  Contract,  with- 
out any  mixture  of  parental  feeling  (g)  But  where,  in  addition 
to  the  before-mentioned  Proviso,  there  is  a  Limitation  over  in  the 
event  of  no  Child  living  at  the  de^h  of  the  Survivor  of  the 
Parents,  or  of  the  death  of  all,  "before  the  Fund  should  so 
as  aforesaid  be  payable,  &c»"  the  gift,  it  seems,  is  contingent  (A). 
In  general,  indeed,  where  there  is  nothing  to  the  contrary,  if 

(a)  Lecnmere  t.  Charlton,  15  Ves.  208. 
193.  (/)  Hope  v.  Clifden,  6  Ves.  499. 

(6)  Edwards  t.  Freeman,  2  P.  Wms.  Willis  v.  Willis,  3  Ves.  51.     Powis  r. 

458.  Burdett,  9  Ves.  428.    King  t.  Hake, 

(c)  Ibid.  437 ;  and  see  1  P.  Wms.  9  Ves.  438.    Schenck  v.  Legh,  9  Ves. 
293,  and  2  P.  Wms.  435.  300.       Jefferies     t.    Reynoos,    quoU 

(d)  Woodcock  against  the  Duke  of  9  Ves.  311.    Emperor  ?.  Rolf,  1  Ves. 
Dorset,  3  Bro.  C.  C.  570,  bat  more  cor-  209. 

rectly  stated  from  the  Registrar's  Book  (g)   Hope  r.  Clifden,  6  Vet.   507; 

in  a  note  to  Howgrave  ▼.  Cartier,  3  and  see  on  this  subject  Howgrare  v. 

Vet.  6t  Bea.  p.  82.    Powis  ?.  Burdett,  Cartier,  3  Ves.  &  Bea.  79.  S.  C.  Coop. 

9  Ves*  435  66. 

(«)  Willis  v.  Willis,  3  Bro.  C  C.  Ih)   See  Schenck  v.  Legh,  9  Vet. 

64  j  and  tea  -Emnem  -v-JEtoifo,  a  Ves.  300. 
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Parties  hwe  fixed  upon  the  time  for  the  payment  of  a  Portion, 
that  time  is  the  period  of  vesting,  and  is  the  time  from  which  the 
Portion  becomes  transmissible  (*).  If  the  Settlement  clearly 
and  unequivocally  makes  the  right  of  the  Child  to  a  Provision  de- 
pend upon  its  surviving  both  or  either  of  the  Parents,  a  Court  of 
Equity  has  no  authority  to  control  that  Disposition ;  but  if  the 
Settlement  is  incorrectly  or  ambiguously  expressed,  if  it  contains 
conflicting  and  contradictory  clauses,  so  as  to  leave,  in  8  degree 
uncertain,  the  period  at  which,  or  the  contingency  upon  which, 
the  Shares  are  to  vest,  the  Court  leans  strongly  towards  the  con- 
struction which  gives  a  vested  Interest  to  the  Child,  where  that 
Child  stands  in  need  of  a  Provision ;  *u»ually  as  to  Sons  [*497 
at  the  age  of  twenty-one,  and  as  to  Daughters  at  that  age,  or 
Marriage  (k). 

The  raising  or  not  raising  of  a  Portion  depends  upon  the  par- 
ticular penning  of  the  Instrument  creating  the  Trust  (I). 

Lord  Hardwicke  expressed  his  unwillingness  to  raise  Portions 
or  loterests  upon  them  out  of  Reversionary  Terms,  and  refused 
so  to  raise  them  upon  construction  or  implication  only  (m) ;  but 
he  laid  it  down  as  a  Rule,  that  if  a  term  of  Tears,  or  other  Es- 
tate, be  limited  to  Trustees  for  raising  Portions  for  Daughters, 
payable  at  a  certain  time,  which  have  become  a  vested  Interest, 
they  shall  not  stay  till  the  death  of  the  Father  and  Mother,  unless 
some  intention  appears  to  postpone  them,  in  which  case  the 
Court  will  always  take  notice  of  such  intention,  and  postpone 
them  accordingly;  and  the  latter  Cases,  as  Brome&nd  Berkley  (n,) 
and  others  (o),  show,  the  Court  has  laid  hold  of  very  small 
grounds  that  speak  the  intent  of  the  Parties,  to  hinder  the  raising 
of  Portions  in  the  Life  of  the  Father  and  Mother.  Lord  Eldon, 
however,  has  observed,  "  The  Court  ought  not  to  be  eager  to  lay 
bold  of  circumstances.  The  Court,"  says  he,  "ought  to  hold 
an  equal  mind  while  construing  the  instrument.  And  I  cannot 
agree  with  what  is  said  in  Stanley  v.  Stanley  (p),  that  very  small 
grounds  are  sufficient.  If  they  are  *sufficient  to  denote  [*498 
the  intention  they  are  not  small  grounds ;  if  they  are  not  suffi- 
cient to  denote  the  intention,  the  Court  does  not  act  according 
to  its  duty  by  treating  them  as  sufficient ;  thereby  disappointing 
the  true  intention  of  the  Instrument  (q)"  The  first  Cases  in 
which  the  Portion  was  ordered  to  be  raised  in  the  Life  of  the 
Parent  were  Graves  and  Maddison,  and  Gerrard  and  Gerrard  (r), 
which  were  followed  by  some  others ;  but  in  the  Case  of  Corbet 

(i)  Verney  v.  Verney,  1  Eden's  Rep.  (n)  2  P.  Wins.  484. 

31.  (o)  Stanley  t.  Stanley,  1  Atk.  649; 

(*)  Howgrave  ▼.  Cutter,  3  Ves.  &  and  see  Stevens  v.   Dethick,  3   Atk. 

Ben.  85,  6.  48.    Verney  ▼•  Verney,  2  Eden's  Rep. 

(/)  Codrington  y.  Lord  Foley,  6  Ves.  p.  26. 

3ft.  (j>)  1  Atk.  649* 

(m)  Lyon  v.  Chandos,  3  Atk.  417 ;  (q)  Codrington  *•  Lord  Foley,  6  Ves. 

andseeRaTenkillT.  Dan*ey,2  P.  Win*.  380. 

179.  (r)  8  Tern.  458. 
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and  MaxdwtU  (t),  Lord  Cowper  made  a  stand,  and  said  he  would 
lay  hold  of  any  words  to  prevent  being  bound  by  the  former  De- 
cisions (f).  Lord  Macclesfield  followed  his  example,  and  refused 
to  go  "one  jot  farther  than  the  preceding  Gases  («).  This  doc- 
trine has  been  followed,  and  Courts  will  lay  hold  of  any  words 
from  which  it  can  be  fairly  inferred,  that  it  was  not  the  intention 
to  charge  the  Reversionary  Term  with  raising  Portions  in  that 
manner,  for  it  is  tearing  an  Estate  to  pieces,  raining  the  eldest 
Sons  of  Families  (*),  and  encourages  undutifulness  and  impro- 
per Marriages  (y)  ;  if,  therefore,  upon  the  context  of  the  Settle- 
ment any  thing  can  be  collected  by  which  it  may  appear  that  it 
could  not  be  the  intention  of  the  Parties  to  raise  them  in  that 
•499]  way,  the  Court  is  extremely  eager  to  lay  hold  of  *it  (*). 
Accordingly  where  the  Portion  was  directed  absolutely  to  be 
paid  at  the  age  of  twenty-one  or  Marriage,  but  Maintenance  was 
directed  not  to  commence  until  the  Estate  of  the  Trustees  should 
take  effect  in  Possession,  the  Court  on  that  account  refused  to 
raise  the  Portion  by  a  Sale  of  the  Reversionary  Term  (a).  Ques- 
tions, however,  of  this  sort,  do  not  now  often  arise,  for  nega- 
tive words  are  usually  inserted  in  Settlements  to  prevent  Portions 
being  raised  in  the  Life-time  of  the  Father  and  Mother,  without 
their  consent  (6) ;  but  where  there  are  great  Estates,  it  is  com- 
mon to  direct,  that  upon  the  death  of  die  Father  the  Portions 
for  the  Daughters  shall  be  raised  in  the  life-time  of  the  Grand- 
father,  so  as  not  to  suspend  the  raising  of  them  till  after  two 
Lives  (c).  If  there  is  nothing  more  than  a  Limitation  to  the 
Parent  for  life,  with  a  Term  to  raise  Portions  at  the  age  of 
Twenty-one,  or  Marriage,  and  the  Interests  are  vested,  the 
Contingencies  having  happened  at  which  the  Portions  are  to  be 

Gid,  the  Interest  is  payable,  and  the  Portions  must  be  raised  by 
ortgage  or  Sale  of  the  Reversionary  Term,  the  only  manner  in 
which  they  can  be  raised  ( d).  Where  a  Term  is  created  for 
Daughters  Portions,  commencing  after  the  death  of  the  Father 
♦500]  *and  Mother,  upon  Trust  to  raise  the  Portions  from  and 
after  the  commencement  of  the  Term,  and  the  Father  dies,  leaving 

(a)  1  Salk.  159.  9  Vera.  685.  (*)  Clinton  t.  Seymour,  4  Ves.  460; 

(0  Sec  what  Lord  Hardwicke  says  in  and  see  Brome  v.  Berkley,  2  P.  Wni. 

Stevens  v.  Detbick,  S  Atk.  41.  484.    See  also  Sandys  t.  Sandys,  1  P. 

(tc)  Butler  v.  Duncombe,  1  P.  Wins.  Wins.  707. 
452.    Reresby  and  Newland,  2  P.  Wins.        (a)  Brome  v.   Berkley,  9  P.  Wins. 

99.  484 ;  confirmed  on  appeal  to  the  Uoase 

(x)  See  Reresby  v.  Newland,  2  P.  of  Lords,  3  Bro.  P.  C  437. 
Wms.  93.  (6)    Hall   ▼•    Carter,   2    Atk.    355. 

(y)  See  the  arguments  of  Lord  Chan-  Reresby  v.  Newland,  2  P.  Wms*  99. 
cellor  and  Master  of  the  Rolls  in  Brome        (c)  Lyon  v.  Chandos,  3  Atk.  418. 
▼.  Berkley,  2  P.  Wms.  485,  &c  and       (d)   Codrington    v.  Lord  Foley,  6 

Hall  t.  Carter,  2  Atk.  355.    Stevens  v.  Ves.  364.    Stanley  and  Stanley,  1  Atk. 

Dethick,  3  Atk.  42.    Reresby  v.  New*  549;  and  see  Sandys  v,  Sandys,  1  P. 

land,  9  P.  Wms.  99 ;  bat  see  the  obser-  Wms.  707.    Hebblethvrait  v.  Cartrigfct, 

▼atkras  in  8mith  against  Evans,  Ambl.  For.  81*    S.  C.  MS.  under  the  name  of 

634,  as  to  the  prudence  of  these  Do*  IMetfawaitov.  CortwTsjat* 
cffioAi, 
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a  Daughter,  the  Portion  becomes  vested,  but  is  not  raiseabte 
during  the  Life  of  the  Mother  (e). 

On  a  Bill  filed  on  behalf  of  younger  Children,  to  raise  Por- 
tions out  of  the  Real  Estate,  the  Infant  Heir  ought  to  be  made 
a  Defendant,  not  a  Plaintiff  (/). 

If  there  be  a  Power  to  charge  Premises  with  Portions  for 
younger  Children,  an  eldest  Daughter,  where  there  is  a  Son,  or 
where  the  Estate  by  a  Settlement  goes  all  to  a  Remainder-man, 
is  considered  in  Equity  as  a  younger  Child  g). 

Where  a  Father  on  the  Marriage  of  a  Daughter  gives  her  a 
Portion,  and  she  agrees  to  take  it  in  satisfaction  of  any  demand 
she  may  afterwards  have  on  his  Estate,  this  will  amount  to  a 
bar  of  any  claim  she  may  subsequently  have  on  the  Father's 
Estate  (A). 

It  has  been  said,  there  is  no  instance  of  mortgaging  a  Rever- 
sion for  the  payment  of  Maintenance  given  by  way  of  Portion  (i) ; 
but  the  Rule  seems  to  be,  that  a  Reversionary  Term  raised  for 
securing  Maintenance  and  Portions  for  Daughters,  shall  in  cases 
of  necessity  be  mortgaged  to  pay  either,  and  when  fallen  into 
Possession  shall  pay  all  the  arrears  of  Maintenance  incurred 
before  it  came  into  Possession  (k). 

*  When  Portions  are  charged  on  Estates,  to  pay  in  equal  [*50l 
rates  and  portions,  they  must  be  paid  pro  rata,  as  to  the  value  of 
the  Estates  (/). 

There  are  two  ways  of  raising  Portions,  one  by  Sale  or  Mort- 
gage, the  other  by  perception  of  Profits  (m). 

If  a  Portion  be  directed  to  be  raised  by  a  given  time  out  of 
the  Rents  and  Profits  of  an  Estate,  unless  annual  Rents  and 
Profits  are  mentioned  (n),  or  distinctly  appear  as  exclusively  in- 
tended to  satisfy  the  charge  (o),  the  land  itself  may  be  sold  (p)  ; 
but  if  no  time  for  payment  is  appointed,  a  Sale  will  not  be  de- 
creed (a),  though  the  Portion  be  vested,  but  must  be  raised  out 
of  the  Rents  and  Profits  (r).    Nor  will  a  Sale  be  decreed  if  there 

(«)  Botier  and  another  r«  Duncombe,  (•)  Small  v.  Wing,  5  Bro.  P.  C.  66. 

1  P.  Wms.  448.  Tonilyn's   Edit.     The    last  Editor  of 

(/)  Phuket  ?.  Jofee,  2  Sch.  &  Left,  these  Cases  says,  "  this  Case  appears 

159*  to  have   been    a   matter  of  intricate 

(g)  Beale   v.    Beale,    1    P.    Wms.  private  accounts,  and  can  scarce!*  be 

344.  quoted  as  a  Precedent ;"  but  in  this  he  is 

(a)  Morris  v.  Burroughs,  1  Atk.  402.  mistaken. 

Metcalfe  v.  Ives,  1  Atk*  64.  (o)  Backhouse  v.  Middleton,  1  Chan. 

(f)  Pierpont  v.  Lord  Cheney,  1   P.  Cases,  176;  and  see  post. 

Wms.  493.    Sed  vid.  what  is  said  of  (9)  Sheldon  v.  Dormer,  S  Vera.  310. 

this  ease,  4  Ves.  464.  Ivey  v.  Gilbert,  Prec.  Chan.  683.  8.  C. 

Ik)  Bavenhill  v.  Dansej,  3  P.  Wms.  S  P.  Wms.  13.    Green  v.  Belchier,  1 

179.  Atk.  506.       Evelyn  v.   Evelyn,  3   P. 

(0  Tate  against  Hilbert,  4  Bro.  €.  Wms.  668.    Ravenhtll  v.  Dansej,  8  p. 

C  886.  Wms.  180.    Okedon  v.  Okedon,  1  Atk. 

(m)  Evelyn  v.  Evelyn,  3  P-  Wms.  551. 

669.  (r)  3  P.  Wms.  671.    Earl  Rivers  v. 

(»)  TraffoTd  v.  Ashton,  1  P-  Wms.  Earl  Derby,  *  Vern-  72. 
415. 
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be  a  Power  of  satisfying  the  charge  by  another  mode ;  as,  if 
there  be  a  Power  to  lease  or  to  mortgage  the  Premises  ($) ;  for 
all  Trusts  of  Terms  directing  the  methods  of  raising  Money, 
imply  a  negative,  (viz.)  that  the  Money  shall  be  raised  by  the 
methods  prescribed,  and  not  otherwise  (t). 

♦502]  *But  where  a  Term  is  limited  to  raise  Portions  by  Rents 
and  Profits  for  younger  Children,  the  Heir  it  seems,  may  insist 
on  having  the  Portions  raised  by  a  Sale,  though  the  younger 
Children  object  (u). 

Directing  a  gross  sum  to  be  raised  by  way  of  Portion  does 
not  necessarily  imply  that  it  shall  be  raised  at  once,  for  it  may  be 
raised  out  of  the  Rents  and  Profits,  and  so  laid  up  till  it  amounts 
to  that  sum  (x). 

Interest  is  payable  on  Portions  from  the  time  they  become 
due  (y) ;  but  so  long  as  they  remain  liable  to  a  Contingency,  no 
Interest  is  payable  (z) ;  as,  where  there  is  a  Power  to  raise 
Portions,  and  for  the  Husband,  with  the  consent  of  the  Trustees, 
to  revoke  all  the  Uses,  this  suspends  the  Portion,  and  it  may  be 
revoked  any  time  before  it  is  raised  and  paid  (a). 

A  Portion  charged  on  real  Estate,  carries  Interest  at  four  per 
Cent,  (b)  from  the  time  the  Portion  ought  to  be  raised  and  paid, 
although  Interest  is  not  mentioned  (c),  because  it  may  be  neces- 
sary that  Interest  should  be  given  by  way  of  Maintenance,  for 
there  may  he  no  other  (d). 

♦503]  But  whrre  there  is  a  Power  to  raise  Portions  for  ♦Chil- 
dren charged  upon  an  Estate,  that  Power  necessarily  imports, 
that  from  the  time  the  Portion  to  be  raised  is  payable  or  vested, 
it  is  also  in  discretion  of  the  Party,  as  a  necessary  consequence 
of  it,  to  prescribe  what  rate  ot  Interest  shall  be  given,  provided 
it  does  not  exceed  legal  Interest  (e).  The  Court  only  interferes 
by  giving  four  per  Cent,  where  no  rate  is  specified  by  him  who 
has  a  right  to  fix  the  Sum  (/). 

In  cases  where  Parties  sleep  upon  their  rights,  and  no  com- 
promise or  discussion  of  their  claims  has  taken  place,  and  where 
the  Defendant  is  ignorant  of  such  claims,  and  there  is  no  disa- 
bility on  the  one  side,  or  Fraud  on  the  other,  Interest  will  not  be 

(s)  Ivy  t.  Gilbert,  3  P.  Wmi.    13,  the  remark  on  that  case  in  4  Yea.  463. 

mentioned  ako  2  P.  Wms.  672.     Mills  (*)  Reresby  ▼.  Newlaod,  2  P.  Wma. 

t.  Banks,  3  P.  Wma.  1.  101,  affirmed  Dom.  Proc.  2  Bra.  C.  C 

(0    Butler     and    Dun  combe,    1    P.  487. 

Wma*  44S.     Mills  and    Banks,   3    P.  (a)  Ibid. 

Wms.  7.  (6)    Ouillam   t.    Holland,    9    Atk. 

(v)  Warburton  ▼.  Warburton,  2  Vera.  343. 

420.  (c)  Evl  Pomfret  t.  Lord  Windsor,  3 

(*)  Okedon  t.  Okedon,  1  Atk.  551  ;  Yes  487. 

and  see  Evelyn  v.  Evelyn,  2  P.  Wms.  (a*)  Boycott  ▼.  Cotton,  1  Atk.  565. 

666.  («)    Lewis  v.  Freke,    S  Yes.    Jan. 

(y)  Bolt  t.  Holt,  For.   189.     Hall  511;  and  see  Boycott  ▼.  Cotton,  1  Atk. 

r.  Carter,  4   Yes.    357.      See  Butler  562. 

t.  Dnncombe,  1   P.  Wms.  453.    Lyon  (/)  2  Yes.  jun.  512.    Boo  ▼.  Pogson, 

▼.  Chandos,    3   Atk.    416;    bnt    see  2  Madd.  Rep.  457. 
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given  on  a  Portion,  or  an  Account  directed  of  the  Rente  and 
Profits  farther  back  than  from  the  filing  of  the  Bill  (g). 

A  Limitation  over  of  a  Portion  in  a  Settlement  in  case  of  death 
before  it  shall  become  payable,  does  not  prevent  the  Interest 
from  vesting  ;  and  the  same  doctrine,  it  seems,  extends  to  Por- 
tions created  by  rFUL 

A  Daughter's  Portion  secured  by  a  Trust  Term  Js  not  extin* 
guish*  d  by  a  Devise  of  the  Lands  to  the  Daughter  in  Tail  (k). 

2.  We  proceed  now  to  consider  tJie  Trusts  usually  raised  by 
Dreds  on  Conveyances  to  f  urckasers.  The  Trust  here  more 
particularly  alluded  to  is  the  Assignment  of  a  Term  to  a  Trustee 
with  a  view  to  prevent  any  right  to  Dower  attaching  on  [*504 
the  purchased  Estate  (i). 

"  These  Terms  are,'9  (as  Lord  Hardwicke  s&ys,  using  the  Ian* 
gaage  in  older  Cases)  (fc),  "  mere  creatures  of  Equity,  partly  to 
protect  real  Estates,  and  partly  to  keep  them  in  the  right  chan- 
nel" (/).  All  Terms  of  years  created  either  by  Will  (m),  or  by 
Deed,  by  way  of  Mortgage,  for  instance,  or  for  securing  the  pay- 
ment of  Jointures,  Portions  for  Children,  or  indeed,  for  any  other 
purpose,  do  not  determine  (without  a  special  provision  for  that 
purpose,)  by  the  performance  of  the  Trusts  for  which  they  are 
raised,  but  continue  to  exist  in  the  Termor,  for  the  benefit  of 
the  Owner  of  the  Inheritance  (n).  If,  for  instance,  a  Mas 
seised  in  Fee  of  Lands  grants  a  Lease  for  a  long  Term  of  Years 
to  Trustees,  for  payment  of  his  Debts,  or  for  some  other  purpose, 
without  providing  that  after  his  Debts  are  paid,  or  purpose  ac* 
complished,  the  Term  shall  cease,  or  attend  the  Inheritance,  yet 
Courts  ot  Equity  hold,  that  alter  the  Debts  are  paid,  or  purpose 
accomplished,  the  Term  continues  in  the  Lessee,  and  is,  as  its 
shadow,  attendant  on  the  Inheritance,  whether  declared  bj  the 
original  Conveyance  to  attend  the  Inheritance  or  hot.  In  these 
cases  the  Legal  Interest  during  the  continuance  of  the  Term 
is  in  the  Termor ;  but  the  owner  of  the  Fee  is,  in  Equity, 
'entitled  to  all  the  benefit  or  advantage  which  can  be  made  [*505 
of  the  Term  during  its  continuance ;  nor  is  the  Termor  per- 
mitted to  obstruct  the  Owner  in  any  acts  of  Ownership,  or  in 
making  any  Assurance  ot  his  Estate.  In  these  respects,  there^ 
fore,  the  Term  accompanies  the  Inheritance.  Nor  can  it,  unless 
designedly  (o),  be  disannexed.  By  a  Will,  therefore,  not  exe- 
cuted according  to  the  Statute  of  Frauds,  the  Term  (unless  an 

(g)  Barrington  t.  O'Brien,  1  Ball  &  88*    And  see  what  Mr.  Fearne  says,  2 

Beatty,  180.  Coll.  Jur.  No.  6. 

.       (h)  Laurence  ▼.  BlatCbford,  2  Vera.  (m)  As  to  Will,  see  Wynch  v.  Pack- 

457.  ington,  2  Eq.  Abr*  507.  1    Bro.  P.  C, 

(i)  For  the  various  modes  of  barring  372,  and  cited  as  authority  in  Hewitt 

Dower,  see  Mr.  Butler's  notes  to  Co.  against  Wright,  1  Bro.  90. 

Litt.  210.  a.  and  38 1.  b.  (n)  See  Best  v.  Stamford,  1  Salk.  lfi-1. 

(*)  Vid.  Tiffin  v.  Tiffio,  2  Chan.  Cas.  Hayter  v.  Rod,  1  P.  Wms.  373. 

5*.  (o)  Hayter  v.  Rod,  1  P.  Wms.  35*. 

(1)  Willoughby  y.  Willougbby,  Arab?. 
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intention  to  pass  the  Term  i*  clearly  expressed)  (p)  is  not  se- 
vered from  the  Inheritance,  nor  will  it  pass,  as  the  Inherit' 
ance  does  not  pass  (j).  It  follows  the  descent  of  the  Inhe- 
ritance to  the  Heir,  and  on  the  death  of  the  Ancestor  vests  in 
his  personal  Representative  for  the  Heir's  benefit  (r) ;  but  he 
has  it,  it  seems,  as  a  Term,  which  must  go  in  a  course  of  Ad- 
ministration, and  not  in  a  course  of  Descent  ($\  nor  is  it  ever 
severed  in  favour  of  an  Heir  or  Executor,  thougn  it  seems,  there 
are  cases  where  it  has  been  done  in  behalf  of  Creditors  (t). 

Though  a  Term  cannot  be  entailed,  yet  it  may  wait  on  the 
Inheritance  which  is  entailed,  and  when  it  is  thus  limited  it  is  not 
properly  an  Entail  within  the  Statute  de  donis,  but  governable 
partly  by  Equity,  and  partly  by  Law  (u). 

*506]  Where  a  Term  was  created,  and  no  Trusts  declared,  *and 
the  Estate  was  devised  for  Life,  with  Remainders  over,  the  Court 
decided  there  was  no  resulting  Trust  as  to  the  Term,  but  that 
it  attended  the  Inheritance  (x). 

It  follows  all  the  alienations  made  of  the  Inheritance,  or  of  any 
partial  Estate  or  Interest  carved  out  of  it  by  Deed,  by  Will,  or 
by  act  of  Law  (y).  It  is  an  excrescence  of  the  Inheritance,  and 
affected  in  the  same  manner  as  the  Inheritance,  and  governed 
by  the  same  Uses  (z).  It  is  real  Assets  if  it  attends  an  Inherit- 
ance in  Fee ;  but  not  if  it  attend  an  Estate-Tail  (a) ;  and  is, 
as  against  the  Heir  (6),  or  Assignees  of  a  Bankrupt  (c),  subject 
to  Dower  (d). 

It  is  not,  by  the  custom  of  London,  reckoned  as  a  Chattel,  and 
divisible  as  such  among  Children  (e).  If  one  takes  a  Mortgage, 
and  afterwards  purchases  the  Inheritance,  the  Term  waits  on  the 
Inheritance.  So  if  the  Inheritance  be  first  purchased  and  after- 
wards the  Term,  the  same  attends  the  Inh*  ritance  (/). 

The  principal  advantage  derivable  from  these  outstanding 
terms  consists  in  the  security  they  afford  to  Purchasers. 

*507]  *For  where  a  Person  put  chases  an  Estate,  or  takes  a 

(n)  See  9  Mod.  127.    2  Collect.  Ju-  drell  v.  Matindrell,  7  Yes.  567,  and  S. 

rid.    276.  quot.  Sugd.  Vend.  &  Purch-  C.  10  Vej.  246.     In  these  cases  will  be 

362.  found  ail  the  leading  doctrine  on  (his 

(g)  Villicrs  v.  VMiers,  2  Atk.  72.  3.  aubject.                                         ' 

C.  Barn-    307.    Tiffin  v.  Tiffin,  3  Ch.  (z)  3  Chan.  Cas.  4,  10,  11.  23,  24. 

Cats.  3.  (a)  Attorney- General  v.  Sir  G.  San- 

(r)  Leret  ▼.  Needham,  2  Yem.  139-  dys,  Hard-  4b9. 

(s)  Level  v.  Needham,  2  Vera.  140.  (b)  Wray  v.  Williams,  Preo  Ch.  151. 

(t)  Cooke  v.   Cooke,  2  Alk.  67  ;  and  1  P.  Wrus.  137.  Hard.  450.  Lex  Preto- 

see  Willougbby  v.  Willoughby,  1  Duraf.  ria,  MS. 

&  East,   766.    Goodrigbt  v.  Scales,  2  (c)  Squire  v.  Compton,  9  Yin.  Abr. 

Wife.  331.  227.  pi.  60. 

(u)  3  Cha.  Caa.  3,  &c  (</)  Dudley  ▼.  Dudley,  Prec.  Cb.  241. 

(x)  Sidney  r.  Miller,  Coop.  Rep.  206,  Williams  v.  Wray,  l  P.   Wros.    137. 

overruling  the   dictum   in    Browne  v.  Hill  and  Adams,  2  Atk.  200.    Dormer 

Jones,  1  Atk.  191.  and  Forte*cue,  3  Atk.  124. 

(v)  Yid.  Willoughby  and  Willoughby,  (e)  Rich  v.  Rich,  2  Cban.  Cas.  160. 

IT.  Rep.  763.    Swan  nock  and  Li  fiord,        (/)  v.  Langtun,  2    Cb.    Cab- 

Co.  Lit.  290  b.  n.  1  sec.  13,  and  Maun-  156. 
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Mortgage  (g),  and  obtains  an  Assignment  of  an  outstanding  Term 
to  a  Trustee,  he  is  thereby  secured  against  all  Estates,  Charges, 
and  Encumbrances,  (except  Crown  Debts)  (A)  by  specialty  (t), 
upon  the  purchased  Estate,  created  immediately  between  the 
time  of  granting,  or  to  speak  technically,  the  raising  of  the 
Term  and  the  period  of  the  Purchase  (fc).  This  Rule  in  Chan- 
cery, it  is  said,  is  in  maintenance  of  the  Common  Law  where  the 
maxims  which  refer  to  Descents,  Discontinuance,  Non-claims 
and  Collateral  Warranties,  are  only  the  wise  arts  and  inventions 
of  Law,  to  protect  and  quiet  the  Possession,  and  strengthen  the 
right  of  Purchasers  (/) ;  but  a  Purchaser  to  avail  himself  of  the 
benefit  of  such  outstanding  Term  must  have  paid  *a  wi-  [*508 
luable  consideration;-— his  purchase  must  have  been  fair;—  he 
must  have  had  no  notice,  either  express  or  implied  (m),— -and 
have  the  first  and  best  right  to  call  lor  the  legal  Estate  of  the 
Term  (n). 

With  regard,  however,  to  notice  express  or  implied,  there  is,  in 
the  case  of  a  Dowress,  a  notable  exception  to  the  generality  of 
the  doctrine  before  laid  down ;  for  though  the  Purchaser  of  an 
Estate  has  notice  that  the  Individual  of  whom  he  purchased  was 
married,  and,  consequently  that  if  the  Wife  survived  her  Hus- 
band, a  right  to  Dower  would  attach,  yet  if  the  outstanding  Term 
be  assigned  to  a  Trustee  for  the  Purchaser,  (it  would  be  different 
if  the  Term,  instead  of  being  assigned,  were  suffered  to  remain 
with  the  Vendor's  Trustee)  (o),  the  Vendor's  Wife  cannot  sub- 


(g)  See  Evans  ?.  Bickoell,  6  Ves.  184.  of  tbtt  opinion  was  Mr.  Kenyon. 
Robinson  v.  Davison,  1  Bro.  C.  C  63.  (k)  See  Willoughby  and  Willoughby, 

[h)  Ntcholls  t.  Howe  and  others,  2  1   T.  R.  766 ;  and  see  also    Basset  v 

Vera.  390.    S.  C.  Prec.  Cb.  125.    King  Noswortby,  Fineh  Rep.  102,  where  the 

v.  Smith,  mentioned  in  Sugd.  on  Vend,  doctrine  is  welt  slated,  and  was   ap- 

&  Purcb.   347,  and  Appendix  of  same  proved  by  Lord  Rosslyn  in  Jerrard  and 

'Work,  No.  15.  S.  C.  1  Wight.  34.  Saunders,  4  Bro.  C.  C.  457.    Saunders 

(t)  King  v.  Smith,  1  Wight.  34.    The  v.  Dchew,2  Vera.  271.    Evans  v.  Bick- 

Law  may,  perhaps,  be  considered  as  set-  nell,  6  Ves.  1S4.    Robinson  v.  Davison, 

tied,   but  as   Mr.  Preston  observes  (on  1  Bro.  C.  C.  63. 
Merger,  p.  46i, )  "  The  decision  on  this        (0  Prcc.  Chan.  249,  &e. 
point  was  contrary  to  the    prevailing        (m)   A  Purchaser,  therefore,  of  an 

•pinion  of  the  Profession,  an  opinion  equitable  Estate  with  an  outstanding 

which  had  long  regulated  their  practice."  term,  should  never  search  for   Judg* 

In    an    opinion  1  have  of  Sir   James  ments,  for  thereby  he  files  himself  with 

Mansfield, when  Solicitor-General,  dated  notice. 

9  Feb.  1782,  be  sayn,  "  1  am  informed  (n)  See  Willoughby  v.  Willoughby,  r 
(on  a  search  directed  by  bim)  that  no  Tr.  R  768;  and  see  also  Basset  v.  Noe> 
Instances  of  the  seizure  of  a  Trust-  Es-  worthy,  Fineh  Hep.  102,  where  the  doc- 
late  are  to  be  found,  nor  any  in  which  trine  is  welt  stated,  and  was  approved 
a  Trust- Estate  of  such  a  Debtor  fairly  by  Lord  Rosslyn  in  Jerrard  and  Sau&- 
parted  with  to  a  Purchaser,  without  no-  ders,  4  Bro.  C.  C.  457.  Saunders  y. 
lice,  has  been  deemed  to  be  liable  to  the  Dehew,  2  Vera.  271.  Evans  v.  BiekneU, 
Debts  of  the  Crown,  and  in  consequence  6  Ves.  184.  Robinson  v.  Davison,! 
of  this  Information  my  opinion  now  in-  Bro.  G.  C.  63* 

dines  (he  had  before  given  a  different        (o)   Maundrell  v.  Maundrell,  7  Ves. 

opinion)  in  favour  of  a  Mortgagee :  and  537.  S.  C-  on  Rehearing,  1ft  Ve*.  *4fr 
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stantiate  a  claim  of  Dower  (p).  But  this  is  an  anomalous  cage, 
not  reconcilable  with  the  ordinary  principles  of  Equity,  and  the 
determination  can  only  be  vindicated  by  the  consideration  that 
*509]  such  had  long  been  the  practice  of  Conveyancers,  *and 
that  a  different  decision  would  have  shaken  many  titles  (q). 

If  the  Vendor  of  an  Estate  conceals  from  the  Purchaser  the 
existence  of  an  outstanding  Term,  a  fine  levied  by  the  Vendor  to 
the  Purchaser,  with  five  years  non-claim,  will  bar  the  Assignee 
of  the  Term,  and  the  Trust  passes  inclusively  in  the  Fine  ;  but 
if  a  Purchaser  hums  of  an  outstanding  Term,  and  it  is  agreed 
that  the  Term  should  be  assigned  iu  Trust  for  the  Purchaser,  in 
such  case,  though  the  Vendor  levies  a  Fine  to  the  Purchaser, 
the  Fine  will  operate  on  the  Inheritance  only,  and  not  on  the 
Term;  such  being  the  plain  intent  of  the  Parties  (r). 

Where  Terms  are  raised  by  Settlements  for  family  purposes, 
it  is  usually  provided  (always  in  well-drawn  deeds),  that  if  the 
Trusts  never  arise,  or  become  unnecessary,  or'  incapable  of 
taking  effect,  or  are  performed,  that  the  Term  shall  cease;  and 
in  such  events  the  Term,  of  course,  ceases,  according  to  the 
express  provision  of  the  Deed. 

Another  manner  in  which  a  Term  may  cease  is  by  way  of 
Merger.  Thus,  if  a  Term,  of  years  and  the  Inheritance  meet 
in  one  person,  in  the  same  right,  the  Term  becomes  extinct  (*). 
But  this  Rule  holds  only  where  the  legal  and  equitable  Estates 
are  co-extensive  and  commensurate  ;  and  not  where  he  has  the 
whole  legal  Estate,  and  only  a  partial  equitable  Estate  (t).  So, 
*510]  where  a  term  of  years  is  held  in  one  *right9  and  the  Inhe- 
ritance in  another  (u),  the  Term  does  not  merge. 

It  has  been  held,  that  where  the  Term  and  the  Freehold 
would,  if  legal  Estates,  merge,  by  being  vested  in  the  same  Per- 
son, (he  Term  in  Equity  in  such  case  is  construed  to  attend  the 
Inheritance,  unless  there  be  a  declaration,  or  other  act,  to  evince 
an  intention  to  sever  them  (x). 

Although  terms  may  have  ceased,  it  is  a  prudent  rule  with 
Conveyancers  to  recommeud  that  nearly  all  terms  for  years, 
however  ancient  they  may  be,  and  whatever  adverse  possession 
or  fines  there  may  have  been,  should  be  required  by  a  Purchaser 

(p)  See  Wynn  v.   Williams,   5  Ves*  (r)  In  ham  v.  Murrjee,  Cro.  Gar.  109. 

134;    Maundrell  v.  Mauitdrell,  7  Ves.  Dightou  v.  Greenvil,  2  \<ni.   529,  sod 

507,  and  10  Ves.  871,  S.  C  MS.  the  de-  Sugdeu's  "  Law  of  Vendor*  and  Pur- 

cision.  of  Lord   Somen,  on  which   this  chasers,"  p.  355,  5th  Edit. 

doctrine  is  grounded,  was  affirmed  iu  (s)  See  Cooke  v.  Cooke,  2   A  Ik.  67. 

the  House  of  Lords,  Lady  Radnor  v.  Wade  v.  Poget,  1  Bro.  C.  C.  363. 

Vandebendy,  Show.  P.    C.   69.     Prec.  (0  Phillip  v.  Brydges,  3  Yes.  126. 

Ch.  65.     1  Eq.  C.  Abr.  219 ;  and  see  (u)  1  Inst.  3:58  b.  Gong  and  Had  ford, 

Hill  v.  Adams,  2  Atk.  20S.   S.  C.  Anibl.  Hob.  3.  9  East,  372. 

G,  under  title  of  Swannock  ▼.  Lyfford,  (x)  Kelly  v.  Power,  2  Ball  &  Bea. 

See  also  Co.  Litt.  208,  a.  note  105.  253.  Capel  v.  Girdler,  9  Ves.  609 j  in 

(q)  See  Lady  Radnor  v.  Vandebendy, 
free*  Ch.  65,  Shower's  Pari.  Cases,  p. 

Cf.  ported. 


which  case  Scott  r.  Fenhoullett,  1  Bro. 
C.  C.  69,  is  shown  to  be  inconectly  re* 
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to  be  assigned  to  him,  or  to  a  Trustee  of  the  Purchaser's  nomi- 
nation, to  attend  the  Inheritance  (y). 

It  has  been  held  at  Law,  that  a  satisfied  Term  should  not  be 
set  np  in  Ejectment ;  and  that  where  a  Term  is  satisfied,  it  may 
be  put  as  a  question  tor  the  Jury,  whether  an  assignment  may  not 
be  presumed  (z) ;  but  this  doctrine  has  betn  much  objected  to 
as  an  innovation,  and  as  injurious  to  the  rights  and  benefits 
which  previously  accrued  by  means  of  outstanding  Terms,  to 
Purchasers  and  Mortgagees  (a),  and  may  now  be  considered  as 
exploded  (6),  except  where  it  *is  sought  to  non-suit  a  [*51l 
Plaintiff  by  a  Term  standing  out  in  bis  own  Trustee,  or  where  a 
satisfied  Term  is  set  up  by  a  Mortgagor  against  a  Mortgagee,  in 
which  cases  a  Jury  will  b*  directed  to  presume  a  Surrender  (c). 
The  Re-conveyance  of  a  legal  Estate  has,  even  in  hquit),  been 

£  resumed,  after  a  great  lapse  of  time,  140  years,  for  instance  (d)  ; 
ut  although  this  case  was  very  particularly  circumstanced, 
the  Decision,  it  is  said,  "  has  not  met  with  the  approbation  of 
the  Bar"  («). 

)II.  Conveyances  by  way  of  Mortgage,  or  otherwise,  for  Payment 

of  Debts. 

The  practice  of  Mortgaging  seems  to  have  been  introduced 
into  England  about  the  time  of  .Henry  3.  It  was  inconsistent 
with  feudal  notions ;  nor  does  any  thing  of  the  kind  appear 
during  the  rigid  prevalence  of  that  system  (/) ;  but  when  Henry 
9  gave  license  for  alienation,  the  two  modes  of  tnotgaging,  dis* 
tiitgui>hed  by  Lyttleton  (g),  vadium  vivum,  and  vadium  mortuum, 
appear  to  have  been  adopted.  The  Jurisdiction,  however,  of 
the.  Chancellor  in  cases  of  Mortgage  must  not  be  referred  to  this 
early  period,  .for  Sir  Matthew  Hale  observes,  that  in  the  1 4 
Richard  2,  the  Parliament  wonld  not  admit  6i  *Redemp-  [;613 
tion  (A) ;  nor  is  it  clear  when  the  right  of  Redemption,  which 
gave  the  Court  of  Chancery  Jurisdiction  in  Cases  oi  Mortgage, 
was  first  established  (i). 

The  first  Rule  which  presents  itself  on  this  subject  is,  that  in 

(9)  See   Sugden'a  Vend,  and  Purch.  Trin.  T.  59  Geo.  3. 
356,  5ih  Edit. ;  and  fee  6  Ves   184.  (c)  Lade  v.   Hoi  ford,  Boiler's  N.  P. 

(z)  Vid  Doe  00  den.     BrUtowe  ▼.  S10.     Doe  v.   Staple,  2  Tr.  696.    Doe 

Legg,  1  T.  R.  758.  n.    Doe  on  dem.  ▼•   Sy bourn,  7  T.  R.  2.    Good  title  v. 

Hodsden  ▼•  Staple,  2  T.  Rep.  684.    Doe  Jones,  7.  T.  R.  47.     Roe  v.  Reade,  8 

on  dem.    Da  Costa  ?.  Wharton,  8  T.  T.  R.  IIS. 
R.  p.  2.  (d)  Hilary  ?.  Waller,  12  Ves.  239. 

(a)  Evans  ?.  Bieknell,  6  Ves.   184,  5.         (e)  Sugden's  Vend,  and  Purch.  295. 

Hillary  v.  Wallet,  12  Ves., 251.     Shan-  Ed.  5. 
Bon  v.  Bradstreet,  1  Sch.  and  Lefr.  70.        (/)  Treat,  of  Equity,  B.  3  Co.  1.  a. 

(5)  Lee  and  Wallwyn,  9  Ves.  11 ;  and  1- 
see  5  East,  138.     I  have  left  the  passage        (g)  Sec*  332.  Co.  Litt.  £05. 
in  the  Teit  as  it  was  in  the  first  Edition,        (A)  Not.  Pari.  *ol.  3.  p.  259. 
though  I  am  aware  a  different  doctrine        (t)  See  Mr  FonbL  note  to  Treat,  of 

has  recently  been  promulgated  in  Doe  Eq.  2  vol.  p.  256*  n.  c« 
on  the  deni.  of  ?utltad  *.  Hiider,  K.  B. 
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Equity  a  Mortgagee  is  only  considered  as  a  Trustee  (t),  (I)  and 
that  a  Mortgage,  as  in  Civil  Law  (fc),  is  but  a  Security  for  the 
Money  lent  (/),  and  passes  only  a  Chattel  Interest,  and  does 
not  alter  the  thing  it  conveys.  (2)  In  the  contemplation  of  a 
Court  of  Equity  nothing  real  passes  to  the  Mortgagee,  and  the 
Mortgage  conveys  nothing  in  the  Land ;  (3)  neither  Dower,  or 
Tenancy  by  the  Curtesy  (ro).  So  much  is  it  considered  as  a  mere 
Chattel  Interest,  that  Lands  mortgaged  to  a  Testator  do  not 
pass  under  a  general  Devise  by  him  of  his  Lands  (n) ;  (4)  nor  are 
Mortgagees  out  of  Possession  allowed  to  vote  on  Elections  (o). 
The  tlquitj  of  Redemption  is  considered  as  an  Estate  in  the 
Land,. and  may  be  devised  (p),  granted,  or  entailed  with  Remain- 
ders, and  such  Entail  and  Remainders  may  be  barred  by  a  Fine 
and  Recovery,  and  a  Husband  may  be  Tenant  by  the  Cuitesy 
ofit  (,).(*/ 

*&l.i}  *if  an  Mvowson  be  mortgaged,  and  is  absolute  in  the 
Mortgagee,  and  becomes  void,  the  Mortgagee,  it  seems,  at  Law, 
is  entitled  to  present  (r),  he  having  the  legal  Estate  ;  but  a  Court 
of  Equity  will  compel  him  to  present  such  Person  as  the  Mort- 
gagor shall  nominate  (*).  But  though,  until  Foreclosure,  the> 
Mortgagor  presents,  yet  where  there  was  an  express  Covenant 

» 

(i)  3  Ch.  Ca.  3  Prec.  Ch.  99.  8.  C.  Cues  temp.  Hard.  400.  S.  C. 

(k)  Dig.  lib.  13.  tit.  7.8.  8.  when  at  tbe  Roils,  MS.  where  Sir  Jo- 

(0  I  Cb.  Cas.  285.  sepb  Jckjll  held  there  could  not  be  a 

(m)  Sparrow  r.  Hardcastle,  cited  S  Tenancy  by  the  Curtesy  of  an  Equity  of 

Ves.  juo   433.    A*  to  tbe  claim  of  Dow-  Redemption  ;  and  nee  2  Eq.  Abr.  594, 

er  by  tbe  Wife  of  a   Mortgage  in  Fee,  as  to  Tenancy  by  the  Curtesy :  see  Ro- 

eee  8  Black.   Com.  158  1  losi.  215  a.  berts  and  Dixwe'll,  1  Atk.  608. 

note  ].    3  0ro.  190,  I.  (r)   Dyer  ?.  Lord   Craven,  1  Dick. 

(n)   Wince  *.  Littleton,  1  Vera.  3. ;  668. 

and  sec  *  Vera.  625.  (s)  Croft  ▼.  Powell,  Com.  Rep.  609. 

(o)  See  7  &  8  Will.  3.  c.  95  s.  7.  arg.  o.    Amburst  v.   Daw  ling    9  Vera. 

(p)Pettatv.  Ellis,  9  Ves.  56*.  401.    Makensie  v.    Robinson,  9  Atk 

(a)  Casbouroe  ?.  Scarfe,  1  Atk.  603.  559.    Jory  v*  Cos,  Prec.  Cb.  71. 


(1)  Vide  Jackson  r.  DeUtncy,  13  Johns.  Rep.  537. 

(2)  Vide  Jackson  v.  WUlard,  4  Johns.  Rep.  41.  Hitchcock  ▼.  Harrington,  6 
Johns.  Rep.  290.  Collins  ▼.  Torry,  7  Johns.  Rep.  279.  Runyan  v*  Mtrotrtau,  11 
Johns.  Rep.  534.     Titus  v.  Jfeilson,  5  Johns.  Cb.  Rep.  462. 

The  mortgagor  is  the  owner  of  the  land,  before  foreclosure,  and  Is  to  be  re- 
garded as  such,  for  every  purpose,  except  as  to  the  right  of  possession  :  Thus,  the 
owner  of  real  estate,  roav  gain  a  settlement,  though  It  be  mortgaged  to  secure  the 
purchase  money.     Barkhamsted  v.  Farminfton,  2  Conn.  Rep.  600. 

(3)  Vide  Leonard  v*  Bosworth,  4  Conn.  Rep.  421. 

(4)  In  AVv-ForA,  it  has  been  decided,  that  ibe  interest  of  a  mortgagee,  will 
pass  under  general  words  in  a  will,  relating  to  realty,  unless  it  can  be  collected 
from  other  expressions,  or  the  purposes  and  objects  of  the  testator,  that  his  inten- 
tion was  otherwise.    Jackson  v.  Dclancy,  ut  supra. 

(5)  A  mortgagor  in  possession  of  land  mortgaged  in  fee,  before  foreclosure,  or 
entry  by  the  mortgagee,  has,  except  in  regard  to  the  mortgagee,  the  legal  seisin, 
and  the  equity  of  redemption  may  be  sold  in  execution  ;  and  on  tbe  death  of  the 
mortgagor,  while  in  possession,  and  before  foreclosure,  his  widow  may  hare  dower 
of  the  land  mortgaged.  And  here,  the  rule  at  law,  and  in  equity,  is  the  same. 
Vide  Jackson  v.  Willard,  Hitchcock  r.  Harrington,  Collins  r.  Torry,  Runyan  ▼.  •Mer- 
sneau,  Titus  r.  JVtfton,  ut  supra*    Pundertm  t.  Brown,  1  Day,  93* 
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m  the  Mortgage  Deed,  that  the  Mortgagee  shall  present  to  fill  up 
all  the  Avoidances  until  discharged,  it  was  decreed  for  the  Mort- 
gagee (t).  The  reason  why  in  the  absence  of  an  express  Cove- 
nant a  Mortgagee  is  not  allowed  for  his  own  benefit  to  present  to 
a  Living,  though  he  be  in  Possession,  and  there  be  no  other  Se- 
curity than  the  Advowson,  and  the  Mortgagor  neglects  to  pay 
Interest,  is  because  the  Presentation  is  a  Profit  arising  from  the 
mortgaged  Estate  for  which  the  Mortgagee  cannot  give  credit 
in  account  upon  a  Redemption  («).  If,  however,  a  Mortgagee 
presents,  the  Court  will  not,  after  the  statutable  period,  disturb 
the  Presentation  (or). 

When  upon  Mortgage  the  Money  is  made  payable  to  the  Heir 
or  Executor,  in  such  case,  before,  or  at  the  day  of  payment,  the 
Mortgagor  has  an  election  to  pay  it  to  which  he  pleases  (y) ; 
but  after  the  *day  of  payment  is  over,  (unless  there  be  a  [*5I4 
re-en-feoffment)  (*),  and  the  Mortgage  is  forfeited  at  Law, 
though  Equity  gives  the  Mortgagor  relief,  so  as  upon  payment  of 
the  Money  he  shall  have  his  Land,  yet  Equity  will  not  revive 
the  election  of  the  Mortgagor  to  pay  it  to  the  Heir  or  Executor, 
but  he  must  pay  it  to  the  latter  (a).  But  if  in  the  Mortgage 
neither  Hi  ir  nor  Executor  be  mentioned,  then  after  the  death 
of  the  Mortgagee  the  Law  determines  it  to  be  paid  to  the  Ex- 
ecutor (6).  It  has  been  held,  that  if  there  be  a  Mortgage  in  Fee, 
and  two  descents  cast,  and  more  due  upon  it  than  the  value,  and 
the  Mortgagor  refuses  to  redeem,  jet  it  shall  go  to  the  Ex<  cutor 
and  not  to  tfye  Heir,  the  Equity  of  Redemption  not  being  fore- 
closed or  released  (c). 

A  practice  has  recently  been  introduced  of  conveying  Lands 
by  way  of  Mortgage  to  a  third  Person,  agreed  upon  by  the  Mort- 
gagor and  Mortgagee,  in  Trust,  upon  non-paym*  nt  of  the  Mort- 
gage Money  at  the  time  agreed  upon  for  its  repayment,  and  a 
certain  number  of  days  notice,  to  sell,  mortgage,  or  lease  the 
mortgaged  Estate,  so  as  to  satisfy  the  Mortgage,  with  the  usual 
Covenants  where  a  Power  of  Sale,  &c.  is  given  to  Trustees,  and 
,a  Covenant  from  the  Mortgagor  to  join  in  such  Sale,  &c.  but 
his  joining  not  to  be  deemed  essential  to  the  Title  (d).  This 
enables  a  Mortgagee  easily  and  "expeditiously  to  obtain  [*515 
the  Money  lent  without  the  delay,  expense,  and  difficulties  at- 

(0  Gardiner  f.  Cooke,  Dom.  Proc.  (s)  See  Rightsonr.  Overton,  2 Freem. 

SI  Ian.  1728.  SI. 

(if)  Gubbins  ▼.  Creed,  2  Sch.  &  Lefr.  (a)  Culpepper  v.  Austin,  2  Chan.  Cas. 

218.  22i. 

(x)  Gardiner  v.  Griffiths  2  P.  Wma.  (p)  Anon,  2  Freero.  p.  12.    Rigbtson 

404,  recognised  in  Mutter  ▼•  Chauvel,  1  ▼•  Overton,  ibid.  p.  20* 

Meriv.  493.  (c)  Tabor  v.  Grorer,  2  Vera.  367.  S. 

(V)  Co.  Litt.  200  a.  Anon.  Freem.  20.  C.  2  Freem.  227. 

Rigbtson  v.  Overton,  ibid*  p.  20 ;  Can-  (<Q  See  Clay  v.  Sbarpe,  18  Ves*  346, 

ning  v.  Uiekes,  1  Vcrn.  412,  S.   C  2  in  note.  S«  C.  Sugden's  Vend,  and  Fureb. 

Ch.  Cas.  187  ;  and  tee  1  Ch.  Rep.  2S3.  in  Appendix,  p.  20,  last  Edition,  and 

2  Ch.  Rep.  220.  Corder  y.  Morgan,  13  Ves.  344. 
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tending  a  Bill  of  Foreclosure.  This  mode  of  mortgaging  is  seU 
dom  resorted  to  except  in  small  Mortgages,  but  it  might,  it 
seems,  with  great  advantage  be  adopted  in  all  cases  of  Mort- 
gage ;  it  being  often  ot  great  importance  to  the  Mortgagee  to 
have  his  Money  at  the  time  agreed  upon  for  its  repayment,  and 
by  this  mode  he  may  obtain  it  a»  soon  as  a  Sale  of  the  Pre- 
mises is  effected.  .  It  U  not  necessary,  though  it  sei  ms  advisable, 
that  a  Trustee  should  be  interposed,  for  the  same  Powers  of 
Sale  may  be  given  to  the  Mortgagee  (c).  (1) 

A  Mortgage  of  a  Ship  at  Sea  (the  forms  required  by  the  Re- 
gibter  Acts  b<  i».g  observed)  has  been  held  to  be  valid  (/).  (2) 

The  principal  occasions  on  which  th«  attention  of  Courts  of 
Equity  is  called  towards  Mortgages,  is  upon  Bills  filed,  1.  To 
Redeem;  or  2  To  Foreclose;  and  in  respect  to  what  are  termed, 
3.  Equitable  Mortgages. 

1.  An  Equity  of  Redemption  is  considered  as  a  Title  in  Equi- 
ty, and  not  merely  as  a  Trust,  from  which  in  many  respects  it 
materially  differs  (g).  Sir  Matthew  Hah  says,  "a  Power  of 
Redemption  is  an  equitable  right  inherent  in  the  Land,  and  binds 
*5I6]  all  Persons  in  the  post  or  otherwise;  because  it  is  *an 
ancient  right  which  the  Party  is  entitled  to  in  Equity"  (h). 

The  right  to  redeem  a  Mortgage  is  carefully  protected  by 
Courts  of  Equity,  and  they  will  not  suffer  any  Agreement  in  a 
Mortgage  Deed  to  pit  vail,  rhat  the  Estate  shall  become  an  ab- 
solute purchase  in  the  Mortgagee  upon  any  event  whatever  (i) ; 
and  the  reason  is  because  it  put*  the  borrower  too  much  in  the 
power  ot   the  lender,  who  being  distressed  at  the  time,  is  too 

(e)  Corder  v.  Morgan,  18  Ves.  344.  Kcp.  395. 
fiy  (he  Civil  Law,  in  case  the  Mortgage        (g)  Tucker  y-  Thorstao,  17  Ves.  133. 
Money  was  not  p8id  at  the  stipulated         (A)    Pawlet     t.     Attorney-General, 

time,  the  Creditor  was  empowered   to  Hard.  465* 

sell  the  Pledge,  allowing  the  Debtor  two         (t)  See   Howard   ▼.  Harris,  1  Vera, 

years   after   notice  given  to  redeem  it.  190.  S.  C  2  Ch.  Ca.  61.  147.  Treatise 

Inst.  (1.  tit.  6.  6.  1.  Halifax  Anal.  Civil  of  Eq.  2  vol.  259.    James  v.  Oades,  2 

Law,  64.  Vern.  402.  2  Ventr.  365. 

(/)  Thompson  v    Smith,    1   Madd.  . 


(1)  A  power  of  sale  coniinued  in  a  mortgage,  is  an  authority  coupled  with  an 
interest,  and  is  not,  tt  ere  fore,  revoked  by  the  death  of  the  mortgagor.  Bergen  v. 
Bennett  t  1  Cains9  Ca«   in  Error,  1. 

Where  the  mortgagee  proceeds  to  sell  mortgaged  premises,  after  a  tender  of  the 
debt  and  coats  by  a  subsequent  mortgage  or  judgment  creditor,  on  the  ground  that 
another  debt,  not  charged  on  the  mortgaged  premises,  is  due  from  t  ie  mortgagor 
to  the  prior  mortgagee,  such  sale  is  irregular  and  void*  Bvmet  v.  Denniston,  5 
Johns.  Ch.  Rep.  35. 

A  sale  under  a  power  in  a  mortgage,  is  equivalent  to  a  foreclosure  and  sale  un- 
der a  decreo  it  eqtuty,  and  cannot  be  deleattd  to  the  prejudice  of  a  bona  fide  pur- 
chaser, though  tLw  mortgage  was  given  to  secure  the  payment  of  an  usurious  debt. 
Jackson  ▼.  Henry,  10  Johns.  Rep.  185.     Vide  Bergen  v.  Bennett,  vt  supra- 

(2)  To  protect  the  mortgagee  of  a  vessel  from  the  general  liability  of  owners 
for  disbursements,  it  is  necessary,  either  that  be  should  not  appear,  from  the  ship's 
papers,  to  be  the  owner,  or  that  his  character  as  mortgagee  should  accompany  the 
evidence  of  bis  title.     Starr  v.  Knox,  2  Conn.  Rep.  215. 
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inclinable  to  submit  to  any  terms  proposed  on  the  part  of  the 
Lender  (fc).  (1) 

No  Agreement  of  the  Parties  can  affect  the  doctrine  as  to  Re* 
demption  in  a  Court  of  Equity  (I).  "You  shall  not,"  says  Lord 
Eldon,  "  by  special  terms  alter  what  this  Court  says  are  the  spe- 
cial terms  of  that  Contract  (m)."  But  though  any  fetters  laid 
upon  redeeming  a  mortgaged  Estate,  by  some  original  Agree- 
ment, either  in  the  Mortgage  Deed,  or  a  separate  Deed,  will  not 
avail,  where  it  is  done  with  a  design  to  wrest  the  Estate  fraudu- 
lently out  of  the  hands  of  the  Mortgagor,  yet  if  on  Money  ad- 
vanced, an  Estate  be  leased  for  500  years,  at  a  certain  Rent  for 
the  three  first  years  of  the  Term,  and  at  another  Rent  for  the 
Remainder  of  the  term,  with  a  proviso,  that  if  at  three  years  end 
the  Money  advanced,  and  Interest,  is  paid,  then  the  Premises 
*sball  be  reconveyed,  this  is  a  good  Conveyance;  and  if  [*517 
the  Money  is  not  paid  according  to  the  proviso,  the  Interest 
granted  will,  it  has  been  held,  be  irredeemably  vested  in  the 
Party  m).  So  where  the  Grantee  of  Lands,  subject  to  a  limited 
Power  of  Redemption,  has  not  all  the  remedies  of  a  Mortgagee, 
the  Conveyance  is  not  a  Mortgage  but  a  conditional  Sale ;  as, 
where  some  Lands  were  conveyed  in  lieu  and  satisfaction  of  a 
Portion  charged  on  them,  with  a  clause  of  Redemption,  if  the 
portion  was  paid  in  ten  years,  there  being  no  Covenant  for  pay- 
ment of  the  Portion,  or  any  collateral  Security,  a  Redemption 
was  refused  after  the  ten  years ;  for  if  the  produce  of  the  Sale 
of  the  Lands  wen*  insufficient  to  discharge  the  Portion,  the 
Grantee  could  have  no  remedy  against  the  Grantor  to  recover 
the  deficiency  (©).  (2) 

If  a  Conveyance  purports  to  be  absolute,  yet  if  he  to  whom 
it  is  made,  agrees  by  writing  under  Hand  and  Seal  to  re-convey 
on  being  repaid  his  Purchase-money  within  a  year  or  other  pe- 
riod, it  is  considered  as  a  Mortgage,  and  redeemable  (/>).     So, 

(*)  Toomes  t.  Conset,  3  Atk.  261.  Ball  &  Bra.  278. 

(/)  8ee  Ftoyer  t.  Lavington,  1  P.  (m)  Seton  t.  Slade,  7  Ves.  373. 
Wms.  268,  and  the  cases  cited  in  that  (*)  Mellorv.  Lees,  2  Atk.  494. 
case.    Newcombe  v.  Bonham,  1  Vera.  7.        (©)  Goodman  v.  Grierson,  3  Ball  & 

S.  C.  2  Ventr.  364  ;  and  2  Ch.  Ca.  58.  Bea.  274. 

Comyn.  340.    Goodman  v.  Urienon,  2        (p)  2  Tern.  84. 

— — ~- 

(1)  Vide  Holridger.  Gillespie,  2  Johns.  Ch*  Rep.  30.  Conway's  Exrs.  v.  Alex- 
ander, 7  Cranch,  218,  235. 

A  sale  or  lease  of  part  of  the  mortgaged  premises  by  the  mortgagee,  before  fore* 
closure,  will  not  affect  the  right  of  the  mortgagor  to  redeem ;  nor  does  it  de- 
prive the  mortgagee  of  bis  right  of  foreclosure.  Wilson  v.  Troup,  7  Johns.  Ch. 
Rep.  25. 

(2)  So,  if  A.  advance  money  to  B.,  who,  thereupon,  conveys  land  to  trustees, 
in  trust,  to  convey  the  same  to  A.  in  fee,  in  case  B-  should  fail  to  repay  the  money 
and  interest  on  a  certain  day ;  and  B.  fails  to  repay  the  money,  and  the  trustees, 
thereupon,  convey  the  land  to  A.,  there  being,  in  the  conveyance,  no  acknowledge 
ment  of  a  pre-existing  debt,  and  no  stipulation  for  the  repayment  of  the  money, 
and  no  proposition  for,  or  conversation  about  a  mortgage,  this  is  not  a  mortgage, 
but  a  conditional  sale.    Conway's  JSxri.  v.  Alexander,  7  Crunch*  218, 296. 

Vol.  I.— 45 
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Uy  an  absolute  Conveyance  is  made,  and  the  Person  to  whom  H 
is  made  instead  of  entering  and  receiving  the  Profits,  demands 
Interest  for  his  A}oney;  and  it  is  paid,  this  will  be  admitted  to 
explain  the  nature  of  the  Conveyance,  and  to  prove  that  it  was 
but  a  Mortgage  (q).  (1)  If  one  mortgages  Lands,  with  a  Proviso 
that  he  himself,  or  the  Heirs  of  his  Body  may  redeem,  yet  so 
*518]  *mucb  is  redemption  favoured,  that  an  Assignee  may  in 
such  case  redeem  (r). 

According  to  the  Statute  (4  and  5  Will,  and  Mary,  c  16,  s.  2,) 
if  any  Person  who  hath  suffered  any  Judgment,  Statute  or  Re- 
cognizance, which  may  bring  a  charge  on  his  Land,  to  be  en- 
tered against  him,  Mortgages  his  Estate  without  giving  notice  of 
such  prior  encumbrances,  such  Mortgagor  will  not  be  entitled  to 
the  benefit  of  an  Equity  of  Redemption ;  and  the  same  punish- 
ment applies  in  case  of  a  second  Mortgage  (unless  there  is  fraud 
and  unfairness  in  the  second  Mortgagee)  (*),  where  the  fact  of  a 
former  Mortgage  is  suppressed ;  but  the  right  to  Dower  is  by  the 
Act  (s.  5.)  saved  to  the  Wife,  if  she  does  not  join  in  such  Con- 
veyances. 

What  is  called  a  Welsh  Mortgage  (a  mode  of  Conveyance 
seldom  resorted  to,)  is  a  perpetual  Power  of  Redemption ;  sub- 
sisting, as  stated  by  Lord  Hardwicke,  for  ever ;  and  where  the 
Mortgagee  cannot  compel  a  Redemption,  or  a  Foreclosure  (I) ; 
but  the  same  very  eminent  Judge  observed  in  another  case,  that 
there  are  circumstances  which  may  create  a  bar  even  in  Mort- 
gages of  this  description  (u). 

«  It  has  been  settled,"  says  Lord  Eldon,  "  as  to  Welsh  Mort- 
gages, by  comparing  them  to  Eiegits,  that  length  of  time  is  no 
bar,  as  the  nature  of  that  sort  of  Mortgage  is,  that  you  should 
hold  until  such  time  as  you  shall  be  paid  ;  but  if  you  be  permit- 
*519]  ted  to*hold  twenty  years  after  the  Debt  is  paid,  then 
such  a  hdlding  may,  /  think,  amount  to  saying,  that  you  are  bar- 
fa)  Prec.  Chan.  526  ;  and  see  1  Vcrn.  (0  Linguet  against  Scawen,  1  Ve*. 
108,  3  Freem.  280.  406.    Orde  ▼.  Heming,  1  Vera.  418. 

(r)  1  Verm  31.  (u)  Yates  v.  Haoiblyv  2  Atk.  363. 

(*)  2  Vern.  589. 


(1)  A  conveyance  of  land,  intended  merely  as  security  for  a  debt,  though  abso- 
lute on  the  Tace  of  it,  is  a  mortgage.  Dey  ▼.  Dunham,  2  Johns.  Ch.  Hep.  189.  S. 
C.  oa  appeal,  15  Johns.  Rep.  656.  J  mats  ▼,  Johnson,  6  Johns.  Ch.  Uep.  417. 
Henry  ?.  Dasis,  7  Johns.  Ch.  Rep.  40.  Vide  Strong  v.  Stewart,  4  Johns.  Ch. 
Rep.  167. 

An4  the  intention  of  the  parties  may  be  shown  by  any  writing  subsequently  exe- 
cuted, aa  a  defeasance.  Dey  ▼.  Dunham,  ut  supra.  And  though  such  defeasance 
be  by  parol,  it  will  be  sufficient,  as  between  the  parties  themselves.  Jmnes  ▼. 
Johns**,  \U  supra.  So,  generally^  parol  evidence  is  admissible  to  show,  that  a 
conveyance  or  assignment,  absolute  on  its  face,  was  intended  as  a  mortgage  ;  as, 
that  a  loan  was  negotiated,  and  that  the  deed  was  made,  given  and  received,  by 
way  of  security.     Strong  v  Stewart,  rU  supra. 
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red)  upon  the  tame  principle  ts  if  it  were  a  Mortgage  of  an  or- 
dinary nature'5  (z). 

All  Welsh  Mortgages,  it  is  observable,  are  without  a  Covenant 
to  repay  the  Mortgage  Money  (y). 

It  has  been  said  to  be  a  Rule,  once  a  Mortgage  and  always  a 
Mortgage  (z)  ;  hot  where  a  Mortgagee  has  been  t»  Possession 
twenty  years,  without  any  impediment  in  the  Mortgagor  to  assert 
his  title,  such  as  Imprisonment,  Infancy,  Coverture,  or  being 
beyond  Sea,  (where  it  is  not  by  having  absconded,)  or  if  such 
impediment  has  been  removed  ten  years,  it  is  a  bar  to  a  Re- 
demption (a).  And  in  such  case,  it  seems,  a  Plea  (ft),  or,  where 
the  length  of  time  appears  on  the  face  of  the  Bill,  a  Demurrer, 
will  lie  to  a  Bill  for  an  Account  (c).  And  where  #Infancy,  [*590 
Coverture,  &c.  are  charged  in  the  Bill  to  avoid  the  presumption  of 
payment  from  length  of  time,  it  is  not  enough  to  say  generally 
that  there  have  been  Infancies  and  Covertures  (d).  And  though 
Infancy  may  be  an  Answer  to  the  objection  as  to  length  of  time 
in  not  coming  to  redeem,  yet  where  the  time  begins  upon  the 
Ancestor,  it  will  run  on  against  his  Infant  Heir,  as  in  the  case  of 
a  fine  at  Common  Law  (e) ;  and  if  a  Feme  Covert  afterwards 
becomes  discovert,  the  Statute  of  Limitations  runs  from  that 
time,  though  she  marries  again  (/). 

The  Rote  appears  to  have  been  first  laid  down  by  Lard  Keeper 
Bridgtnan,  and  the  Master  of  the  Rolls,  in  Pearson  v.  Pulley  (g), 
and  it  is  not  founded  on  a  Presumption  of  an  absolute  Con- 
veyance, but  is  merely  a  positive  rule  introduced  for  the  sake  of 
quieting  the  Title  after  so  long  a  neglect  to  redeem,  analogous 
to  the  Statutes  of  Limitations  at  Law  (h).  (1)     If,  however, 

(ar)  This  passage,  in  the  judgment  of  138  ;  and  see  3  Anstr.  759*    Hovendon 

Fen  wick  v.  Reed,  was  extracted  from  a  ▼.  Lord  Annesley,  2  Scb.  81  Lefr.  636, 

Note  ef  toe  Judgment  taken  in  Short-  Hodle  v.  Healey,  1  Ves.  &  Bea.  639. 

hand.   It  does  not  exactly  correspond  contra  Leman  ▼•  Newman,  1  Ves.  51. 

with  the  Report  of  that  Case  in  i  Men-  Elton  v.  Greaves,  1  Vera.  138.    Sibson 

▼ale,  p.  125 ;  it  there  being  stated,  as  v.  Fleteher,  Chan.  Rep*  60.    Hales  r. 

determined,  that  length  of  time  may  Hales,  1  Chan.  Rep.  105.  Cooper,  161. 

be  a  bar  in  the  case  there  put    I  am  189.    Redesd,  Tr.  PI.  174.  n.  (u.) 

not  aware  of  any  case  in  which  it  was  (6)  See  post, 

so  determined,  except  in  that  ease.  (c)  Saunders  v.   Hord,  Chan.  Rep. 

(9)  Lawley  v.  Hooper,  3  Atk.  280.  164.    EsdelJ  against  Buchanan,  4  Bro. 

(z)  Neweombe  v.  Boobam,  1  Vera.  8.  C.  C.  254.  S.  C  2  Ves.  jun.  84.  Jen- 
Howard  t.  Harris,  1  Vera.  33.  James  ner  v.  Tracy,  mentioned  in  note  to  3  P. 
▼.  Oades,  2  Vera*  402.  Grounds  and  Wms.  287.  Hardy  v.  Reeves,  4  Ves. 
Rudiments,  &c.  246.  479.    S.  C  on  appeal,  5  Ves.  426 ;  but 

(a)  Jenner  ▼.  Tracy,  mentioned  in  see  3  Atk.  225,  226. 

note  B.  to  3  P.  Wms.  287 ;  and  see  Boo-  (d)  Blewitt  v.  Thomas,  2  Ves.  jun.  671. 

ney  ▼.  Ridgard,  mentioned  from  a  MS.  (e)  St.  John  ▼.  Turner,  2  Vcrn.  418. 

note  in  17  Ves.  99.    S.  C  but  not  to  (/)  2  Atk.  333. 

this  point,  4  Bro.  C  C.  125.    Trash  ▼.  ig)  1  Chan.  Cas.  102. 

White,  3  Bro.  C.  C.  289.    FJoyer  r.  (A)  Corbet  v.  Baker,  1  Anstr.  138 ; 

Lavington,  1  P.  Wms.  268.    Anon.  3  anU  see  2  Anstr.  759.  Belch  v.  Harvey, 

Atk.  313.  Corbett  ▼.  Barker,  1  Anstr.  MS. 

!  (1)  Vide  Moore  r.  Cable,  1  Johns.  Ch.  Rep.  985.    QUes  v.  Boremsrs,  5  Johns* 

Cb.Ref>-fr*5.   dWiwwrt.  SwttMDay,!**  l**tfoed  ?.  Ijocktofid,  1  D*jr,  S95. 
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there  have  been  acknowledgments  that  the  Estate  was  held  is 
Mortgage,  and  accounts  have  been  kept,  a  Possession  even  of 
thirty  (i)>  forty  (k)t  or  fifty  years  (I),  a  Mortgage  ever  so  old  (m) 
♦521]  will  *not  bar  Redemption.  And  if  a  man  takes  notice 
by  a  Will,  or  any  other  deliberate  act  (n)  an  answer,  for  in- 
stance, to  a  Bill  io  Chancery  (o),  or  a  recital  in  a  Deed  (p)  that 
he  is  a  Mortgagee,  acknowledgments  of  that  nature  will  take 
.  the  case  out  of  the  rule  that  a  Mortgagor  shall  not  redeem  after 
twenty  years ;  and  that,  though  the  acknowledgment  be  in  a 
Deed  by  the  Mortgagee,  a  Surrender,  for  instance,  of  a  Copy- 
hold  subject  to  the  Mortgage,  to  which  neither  the  Mortgagor 
or  his  Heirs  are  Parties  (9),  but  the  mere  demand  of  an  Account 
is  not  alone  sufficient  to  prevent  the  effect  of  such  a  length  of 
time  (r)  ;  though  the  Settlement  of  an  Account  of  what  is  due 
for  Principal  and  Interest,  is  (s),  unless  it  be  by  a  Person  not 
lawfully  authorized  (f).  Parol  Evidence  may  be  adduced  to 
show  that  it  is  a  subsisting  Mortgage,  but  such  Evidence  must 
be  clear  and  unequivocal  (u).  It  has  been  observed  that,  though 
no  particular  time  is  appointed  for  payment  of  the  Mortgage 
Money,  as  in  the  case  of  Welsh  Mortgages,  where  the  Mort- 
♦522]  gagee  is  to  enter  and  *hoW  until  he  is  satisfied,  length  of 
time  is,  nevertheless,  an  objection  to  a  Redemption  (x). 

Where  the  person  to  pay  the  Interest  on  the  Mortgage  is  the 
same  person  who  is  to  receive  it,  as,  if  Tenant  for  Life  has  con- 
veyed his  Life  Estate  to  the  Mortgagee,  there  the  presumption 
does  not  arise,  and  though  twenty  years  elapse,  the  Mortgage  is 
redeemable  (y). 

The  right  of  Redemption  is  not  confined  to  the  Mortgagor, 
his  Heirs,  Executors,  Assignees,  or  subsequent  Encumbrancers, 
but  extends  to  all  persons  claiming  any  Interest  whatever  in  the 
Premises,  as  against  the  Mortgagor.  A  person  claiming  under 
a  voluntary  Deed  may  redeem ;  for  the  Deed,  though  void  as  to 
a  subsequent  Mortgagee,  is  binding  on  the  Mortgagor;  afor- 

(i)  S  Atk.  333.  v.  Johnstone,  8  Sen.  &  Lefir.  895.  and 

(*)  Smart  t.  Hunt,  4  Ves.  478,   in  Smart  v.  Hunt,  4  Veo.  478,  in  note, 

note.  Hardy  ▼.  Reeves,  4  Ves*  466*  8.  C.  on 

(0  See  Lake  ▼.  Thomas,  3  Ves.  17 ;  Rehearing,  5  Ves.  486. 

and  see  what  is  said  in  Edsell  v.  Bo-  (9)  Hansard  v.  Hardy,  18  Ves.  455 ; 

chanan,  8  Ves.  jun.  84,  S.  C.  4  Bro.  C.  and  see  Hardy  v.  Reeres,  4  Ve*.  466  ; 

C.  856,  and  Proctor  v.  Cowper,  8  Vera.  Daniell  r.  Golby  before  Viee  Chancellor 

377.    S.  G.  Prec.  Cb.  116.  Leach,  87  Feb.  1818.  MS. 

(tit)  1  P.  Wms.  271.    Anon.  8  Atk.  (r)  Hodle  v.  Healey,  1  Ves.  &  Bea. 

333.    Yates  t.  Hambly,  8  Atk.  363.  540. 

(u)  Perrey  against  Marston,  8  Bro.  C.  (*)  Anon.  8  Atk-  333. 
C.  399.     This    Decree     was      after-  (I)  Barron  ▼.  Martin,  Coop.  198* 
wards  reversed,  but  on  another  point  <u)  See  Whiting  ▼.  White,  9  Cor, 
8ee  the  observations  on  this  case  in  890.  S.  C  Coop.  6  Reeks  ▼.  Pottle- 
Reeks  t.  Postletbwaite,  Coop.  164.  see  tbwaite,  Coop.  171.    Barron  ?.  Martin, 
also  Anon.  3  Atk.    314.    Whiting  v.  Ibid.  p.  198. 
White,  Coop.  4.  (*)   Ante  518.    Orn  ?•  Homing,  1 

ft)  Proctor  t.  Oatea ,  9  Atk'  140.  Vera.  418. 

!»)  8  Bro*  C.  C.  399  *  and  #ee  Oarew  (y)  Corbet  ?.  Barker,  3  Anstr.  755. 
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Hon,  may  any  person  redeem  who  has  acquired,  for  a  valuable 
consideration*  an  Interest  in  the  Land ;  a  Tenant  under  the 
Mortgagor,  for  instance,  or  a  Tenant  by  Elegit,  Statute- Mer- 
chant, or  Staple,  or  Tenant  by  the  Curtesy,  or  in  Dower,  or  a 
Jointress ;  and  the  Crown  may  also  redeem  Estates  mortgaged, 
and  afterwards  forfeited  by  the  treason,  or  otherwise,  of  the 
Mortgagor  (z) .  (1) 

An  Equity  of  Redemption  is  subject  to  Crown  Debts,  and 
may  be  sold  under  an  extent  (a).  It  cannot  be  affected  by  an 
Execution  (6 1 ;  but  a  "Judgment-Creditor  may  redeem  (e)  [*523 
provided  he  has  taken  out  Execution  (d). 

In  those  cases  where  a  Mortgage  is  sought  to  be  redeemed, 
the  doctrine  as  to  what  is  termed  Tacking,  frequently  comes 
under  consideration* 

Tackmg  is  prevented  in  Ireland  by  the  effect  of  the  Register 
Act  in  that  country  (e),  (2)  but  in  England  it  is  a  rule  (and  it 
has  great  appearance  of  hardship,  though  fully  established)  (/), 
that  if  a  third  Mortgagee  buys  in  the  first  Mortgage,  he  ac- 
quires a  Title  in  Law,  and  having  equal  Equity,  will,  in  the  lan- 
guage of  the  Cases,  squeeze  out  the  second  Mortgagee,  provided 
such  third  Mortgagee,  when  he  lent  his  Money,  had  no  notice  of 

(s)  See  1  Fonb.  Trea.  Eq.  967,  n.  p.  King  v.  Manisal,  3  Atk.  199.    Sharp  v. 

and  the  Authorities  there  cited,  1  last.  Earl  of  Scarborough,  4  Ves.  542. 

1*8*  o.  1.  (d)  Shirley  ?•  Watts,  3  Atk.  200. 

(a)  See  95  Qeo.  3.  c.  35.    King  ▼.  .  (e)  6  Anne,  c.  2,  ?id*  Latoueh  v.  Lord 

Delamotte,  Forest's  Rep.  168-  Dunsany,  1  Sen.  &  Lefr.   157.    Bond 

(5)  Lyster  v.  Dolland,  3  Bro.  C.  0.  and  Hopkins,  1  Sch.  &  Lefr.  430. 

478.  (/)  2  Vex.  573. 

(e)  Burdon  ▼.  Kennedy,  3  Atk*  739* 


(1)  No  person  can  come  into  a  court  of  equity  to  redeem  a  mortgage,  unless 
he  is  entitled  to  the  estate  of  the  mortgagor,  or  has  a  subsisting  claim  under  H : 
Thus,  where  lands  were  mortgaged  to  secure  a  debt ;  and  afterwards,  the  mortga- 
gor, without  specifying  the  mortgaged  premises,  with  two  other  persons,  his  co- 
partners in  trade,  on  a  composition  with  these*  creditors,  assigned  all  their  estate, 
real  and  personal,  to  certain  trustees,  in  trust,  for  the  payment  of  their  debts,  and 
to  the  sunrirors  and  survivor  of  them,  and  the  heirs  of  such  survivor  ;  it  was  held, 
on  a  bill  to  redeem,  filed  by  the  heirs  and  executors  of  a  surviving  trustee,  that 
after  the  lapse  of  more  than  30  years,  it  must  be  presumed,  that  the  debts  of  the 
assignors  had  been  paid,  and  the  objects  of  the  trust  satisfied  ;  and  that  the  heirs 
of  the  trustee  had  no  interest  which  would  entitle  them  to  a  redemption  ;  and  that 

.  the  equity  of  redemption,  if  any  existed,  remained  in  the  heirs  of  the  mortgagor. 
Grant  v.  Dutme,  on  appeal,  9  Johns*  Rep.  591. 

(2)  The  registry  acts  in  the  United  States,  have  the  same  effect,  as  to  registered 
mortgages.  Vide  Grant  v.  Bissett,  1  Ceines'Cas.  in  Error,  119.  But  the  registry 
of  a  mortgage  is  notice  to  subsequent  purchasers,  &c.  only  to  the  extent  of  the 
sum  specified  in  the  registry,  though  the  mortgage  was  given  to  secure  a  larger 
sum ;  as  where  the  sum  to  be  secured  was  expressed  to  be  3000  dollars,  and 
by  mistake  of  the  clerk,  was  registered  for  300  dollars.  Frost  v.  Betkman,  t 
Johns.  Ch.  Rep*  28.  8.  C.  on  appeal,  18  Johns.  Rep.  544*  Vet,  actual  notice  of 
the  sum  mentioned  in  the  mortgage,  is  sufficient,  as  to  purchasers  or  payments, 
subsequent  to  such  notice.  lb* 
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the  second  Mortgage  (g).  And  the  rule  ii  the  same,  even 
though  the  third  Mortgagee  bays  in  the  first  Mortgage  pending 
a  Bill  brought  by  the  second  Mortgagee  to  redeem  the  first  (4), 
unless  the  Suit  has  proceeded  so  far  as  a  Decree,  and  a  direc- 
tion to  settle  Priorities  (t) . 

♦524  J  *  A  third  Mortgagee  may  buy  in  the  first  Mortgage  and 
tack,  though  the  second  Mortgage  was  registered,  unless  when  be 
bought  in  the  first  Mortgage,  he  had  actual  notice  of  the  second 
Mortgage  (k). 

But  a  prior  Mortgagee  who  has  an  Assignment  of  a  third 
Mortgage  an  a  Trustee  only  (J),  or  who  has  a  Mortgage  of  the 
Equity  of  Redemption  coming  to  him  as  Executor  (m),  cannot 
tack  the  two  Mortgages  to  the  prejudice  of  intervening  Encum- 
brancers. 

If  a  Judgmmt-Ort&tor,  or  Creditor  by  Statute  or  Recognizance, 
buys  in  the  first  Mortgage,  be  cannot  tack  or  unite  this  to  his  Judg- 
ment, &c.  and  thereby  gain  a  preference ;  for  he  did  not  advance 
his  Money  on  the  Credit  of  the  Land  («} ;  but  if  a  third  Mort- 
gagee buys  in  a  Statute,  (and  holds  both  in  the  same  right)  (#), 
he  is  allowed  to  unite  the  Statute  to  his  third  Mortgage,  for 
the  Land  was  in  the  view  and  contemplation  of  the  Lender  (p) ; 
and  the  Judgment-Creditor  by  virtue  of  an  Elegit  might  bring 
an  Ejectment,  and  bold  upon  the  extended  value ;  and  as  he 
has  the  legal  interest  in  the  Estate,  the  Court  will  not  take  it 
from  him  (q)>  and  this,  whether  the  Statute  were  paid  off  or 
not  (r). 

If  a  first  Mortgagee  lends  a  further  Sum  to  the  Mortgagor  (s) 
*525]  upon  a  Statute  or  Judgment,  he  may  ^retain,  not  only 
against  the  Mortgagor,  but  against  a  mesne  Mortgagee,  (provided 
he  had  no  notice  of  such  mesne  Mortgage)  till  both  the  Mortgage, 
Statute,  or  Judgment,  be  paid  (t).  So  if  money  be  lent,  and 
afterwards,  on  a  further  advance,  a  Mortgage  is  made  to  secure 

(g)  Anon.  Freem-  2  rol.  6  ;  and  the  PI.  168,  3d  Edit. 

8.  P.  p,  14*  The  rule  was  also  solemnly  (*)  Cator  r.  Cooley,  1  Cox,  188- 

laid  down  in  Marsh  t.  Lee,  2  Vent  337.  (I)  Morret  v.  Paske,  2  Atk.  53. 

S.  C.  1  Chan.  Ca.  172,  wherein  that  (m)  Baroet  t.  Weston,  12  Ves.  130. 

8 -eat  man,  Sir  M.   Hale,  (then   Chief  (n)  Wright  v.  Pilling,  Prec.  Ch.  494. 
aron,)  was  called  by  the  Ld.  Chancellor  Brace  ▼.  IHichess  of  Marlborough,  2  P» 
to  bis  assistance*    See  also  Edmonds  ?.  Wms.  491.  493. 
Povey,  1  Vein.  187.  2  Vern.  156.    Mor-  (•)  Morret  ▼■  Paske,  2  Atk.  53-  Stan- 
ret  v.  Pask,  2  Atk.  52-    Brace  v.  Duch-  ton  v.  8adlcr,  2  Vern.  30. 
ess  of  Marlborough,  2  P.  Wms.  491.  (p)  Higgon  t.  Syddal,  1  Ch.  Ca.  149, 
495.  Prec.  Ch.  249.  Bacon's  Tracts,  55.  noticed  in  Brace  v.  Duchess  of  Maribo- 
Cas.  Temp.   Finch.  409.    Toulmin  v.  rough,  2  P.  Wms.  493,  4. 
8teere,  3  Merhr.  224.  (q)  Morret  r.  Paske,  2  Atk.  53* 

(A)  Hawkins  t.  Taylor,  2  Vern-  29.  (r)  Anon.  2  Chan.  Cas.  206. 

Turner  ▼.  Richmond,  2  Vern.  81.    2  P.  (»)  Matthews  ▼.  Cartwright,  2  Atk. 

Wms.  491.    Belcher  ▼.  Butler,  I  Eden,  347 ;  and  see  3  Salk.  84.  1  Chan.  Cas. 

530.  2. 

(0  Worthy  ▼•  Birkhead,  2  Ves.  571.  (Q  2  P.  Wms.  494 ,-  and  see  Shepherd 

8.  C  3  Atk*  811 ;  and  see  Earl  of  Bris*  ▼.  Tiltey,  2  Atk-  352.  Mr.  Freeman  puts 

tol  ▼.  Hungerford,  2  Vera.  624.    Ex  a  similar  Case,  2  Freem*  p.  7.  Baker*, 

parte  Knott,  11  Ves.  619.    Redeed.  Tr.  Harris,  16  Ves.  399. 
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the  same,  the  Mortgagor  («),  nor  his  Heir  after  his  death  (*), 
cannot  redeem  without  paying  all  the  Money  due  (y);  and  though 
the  Mortgage  is  obtained  by  Assignment,  the  Mortgagor  can- 
not redeem  without  paying  Money  lent  to  him  previously  by  the 
Assignee  (*).  A  distinction,  therefore,  is  apparent,  between  a 
Bill  to  redeem,  and  a  Bill  to  foreclose ;  for  in  the  latter  case  the 
Mortgagee  cannot  insist  on  tacking  his  subsequent  Debt,  as  he 
may  do  on  a  Bill  for  a  Redemption  (a). 

Where  there  are  subsequent  Encumbrances  or  Creditors  in 
the  case,  there,  a  Man  that  buys  in  a  prior  Encumbrance  shall 
be  allowed  only  what  be  really  paid,  though  there  was  in  truth  a 
greater  Sum  due  upon  such  prior  Encumbrance ;  but  where 
the  Mortgagor  or  his  Heir  comes  to  redeem,  there  is  no  reason 
that  be  should  bare  the  benefit  of  a  good  Bargain  made  by  ano- 
ther Man,  and  must  therefore  pay  what  is  really  due  on  the 
Mortgage,  whatever  it  be,  without  respect  to  what  the  Assignee 
paid  (6). 

♦Where  a  first  Encumbrancer  by  Judgment,  has  likewise  [*526 
a  Mortgage,  though  there  is  another  Judgment  prior  to  the  Mort- 
gage, yet  if  the  Mortgagee  had  no  notice  of  it  the  Court  will  not 
direct  8  Sale  of  the  Estate  in  favour  of  the  Creditor,  upon  the. 
second  Judgment,  unless  he  will  pay  off  the  Principal  and  Inter- 
est of  the  first  Judgment  and  Mortgage  (e). 

It  has  been  held  that  a  Mortgagee  is  not  permitted  to  tack,  as 
against  Assignees  in  Bankruptcy,  a  Mortgage  eubsequent  to  an 
act  of  Bankruptcy,  though  without  notice,  and  previous  to  the 
Commission  (rf),  for  by  such  Mortgage  no  Interest  passes  ie); 
but  it  is  apprehended  that,  under  the  46  Geo.  3.  c.  135,  if  the 
subsequent  Mortgage  was  made  bona  fide  two  months  before  the 
date  of  the  Commission,  without  notice  of  any  prior  act  of  >  ank- 
ruptcy,  or  that  the  Mortgagor  was  insolvent  or  had  stopped  pay- 
ment, the  same  might  be  tacked. 

An  Heir,  or  the  Devisee  of  Mortgaged  Premises  (/),  (unless 
it  be  a  Devise  for  payment  of- Debts)  (g)  cannot  redeem  a  Mort- 
gage without  paying  a  Bond  (A),  though  there  is  no  Judgment ; 
and  this,  to  prevent  a  circuity  of  Action ;  but  that  Equity  does 


(«)  2  Chan.  Rep.  247.  (c)  Sir  H.  Smithson  ▼•  Thompson,  1 

(*)  1  P.  Wn».  776.  Atk.  520. 

(y)  2  Ch.  Rep.  247.  (d)  Archer  t.  8nntt,  2  Star.  1107.  see 

(z)  2  Ch.  Rep.  360.  2  Black.  Rep.  726. 

fa)   See    the    note  to  Coleman   r.  (e)  Ex  parte  Knott,  11  Ves.  680* 

Winch,  1  P.  Wnu.  776 ;  and  Morret  t.  (/)  3  Atk.  630 ;  and  see  AmU.  686. 

Paske,  2  Atk.  53.    Archer  y.  Snatt,  2  (g)  Heames  r.  Baace,  3  Atk.  630. 

Str.  1107.  Anon.  2  Ves.  262.  Price  against  Fastnedge,  AmbL  686. 

(*)  Williams  v.  Springfield,  1   Vera.  (h)  Coleman   ▼.  Winch,  1  P.  Wins. 

476,  and  tee  Darcy  t.  Hall,  1  Vera.  49.  775.  Anon.  2  Vet.  662.    8hutHeworth 

Phillips  t.  Vaoghan,  1  Vera.  336.     As.  r.  Laycock,  1  Vera.  245,  AmW.  685. 

cough  t.  Johnson,  2  Vera.  66 ;  and  see  Grounds  and  Rudiments  of  Law  and 

Francis's  Max.  Eq,  p.  9,  and  the  Cases  Equity,  65. 2  Chan*  Cas.  164. 
there  cited. 
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not  prevail  against  a  Purchaser,  an  Assignee  of  the  Equity  of 
*527]  *  Redemption,  for  instance  (i);  the  Bond- Creditor  having 
no  Lien  upon  the  Land  (fc);  nor  can  he  tack  where  there  are 
intervening  Encumbrances  of  a  superior  nature  between  his 
Mortgage  and  the  Bond  (J);  nor  can  a  Bond  be  tacked  to  a 
Mortgage  as  against  Creditors  seeking  to  redeem  after  the  death 
of  the  Mortgagor,  though  it  may  against  the  Heir  (m). 

If  a  Mortgagee  in  Fee  lends  Money  to  the  Mortgagor  on  Bond, 
and  the  Mortgagor  dies,  and  his  Heir  sells  the  Equity  of  Re- 
demption, the  Vendee  may  redeem  the  Land  without  paying  the 
Bond  Debt  (n).  So  if  an  Executor  files  a  Bill  to  redeem  a  Mort- 
gage of  a  Term  for  years,  he  must  pay  a  Bond  Debt  also  due  (o); 
but  if  the  Equity  of  Redemption  be  assigned  by  the  Executor, 
the  Assignee  may  redeem  without  paying  the  Bond  ( p). 

If  the  Heir  of  a  Mortgagor  of  Copyhold  Premises  fites  a  Bill 
to  redeem,  the  Defendant  cannot  insist  upon  tacking  a  Judgment, 
because  the  Copyhold  Lands  are  not  liable  to  an  Execution  upon 
a  Judgment  (9). 

♦528]  If  Tenant  for  Life,  Remainder  to  his  Son  in  Tail,  ♦Mort- 
gages the  Lands,  and  the  Son  afterwards  borrows  Money  of  the 
Mortgagee,  and  Mortgages  his  Interest  in  the  Land,  he  may  re- 
deem without  paying  his  Father's  Mortgage  (r). 

It  has  been  huklen,  that  where  A.  had  two  Mortgages  on  dif- 
ferent independent  Estates  of  the  Mortgagor,  one,  a  deficient 
Security,  and  the  other,  more  than  sufficient,  the  Mortgagor 
cannot  redeem  the  latter  without  making  good  the  deficiency 
of  the  other  Security  (s);  nor,  where  there  are  two  separate 
Mortgages  of  different  Estates  to  the  same  Person,  can  a  Pur- 
chaser of  the  Equity  of  Redemption  of  one  of  them  redeem 
that  Mortgage  only ;  if  he  redeems  at  all,  he  must  redeem 
both  (*)   (1) 

(*)  Coleman  v.  Winch,  1  P.  Wins.        (q)  Heir  of  Carron  and  Park,  Yin. 

775.  Troughton  v.  Tron^hton,  3  Atk.  Abr.  Tit.  Copyhold,  (O.  E.)  Ca.  6.  6 
657.  S.  C.  1  Ves.  86 ;  and  see  2  Salk-  84.     Yin.  232. 

(k)  Ex  parte,  Herbert  13  Ves.   183,        (r)   Bromley  v.    Hammond,  2  Cham 

overruling  Collet  v.  D-  Golls,  For.  66.  Cas  23,  Eq.  p.  2,  for  he  does  not  take 

see  al«o  1  Scb.  &  Le  Frov,  152.  the  Estate  as  Heir  to  his  Father. 

(/)  Powis  v.  Corbet,  3  Atk.  556.  (s)  Shuttle  worth  t.  Layeock,  1  Vera. 

(m)  Haniertun  v.  Rogers,  1  Ves.  jun.  245.   t  Margrave  v.  Le  Hooke,  9  Vern. 

513.     Lowtbian  against  Hatel,  3  Bro.  207.     Pope  v.  Onslow,  2  Vera.  286,  and 

C.  C.  162;  and  see  Vanderzee  against  what  is  said  Arg.  1  Vera.  29,  and  in  2 

Willis,  3  Bro.  C.  C.  23,  Coleman  ▼.  Ch.  Rep.  23.  sed  vid.  observations  on 

Winch,  1  P.  Wms.  776.    Hillier  v.  Wil-  Pope  v.  Onslow,  by  Lord  Har dwicke,  in 

kins,  in  Chan.  16  July  1741,  MS. ;  and  ex  parte  King,  1  Atk.  300. 
see  ex  parte  Hooper,  1  Meriv.  7  (I)  Ex  parte  Curter,  Ambl.  733.  Heir 

(n)  Prec.  Chan.  89,  2  Str.  1107. 1  P.  of  Carron  v.  Pack,  6  Vin.  222 ;  and  see 

Wms.  775.  3  Atk.  668.  Iresou  v.  Denn,  2  Cox,  425.     Cator  v. 

(o)  See  Eccles  v.  8  ha  will,  Prec.  Ch.l7.  Charlton,  cit.  2  Ves.  jun.  377.    Collet 

(p)  Coleman  v.  Winch,  1   P.  Wms.  v.  Munden,  cited  Ibid.    Jones  v.  Smith, 

776.  Prec.  Ch.  511.  Vanderzee  against  2  Ves.  jun.  372.  Willis  v.  Lugg,  2 
Willis,  3  Bro.  23.  Eden's  Rep.  78,  contra. 

(1)  Vide  Bwnet  v.  Dennisiont5  Johus*  Ch*  Rep.  35. 


trusts*  aas 

Alter  the  Foreclosure  and  Sale  of  a  Mortgaged  Estate*  an  Ac- 
tion by  the  Mortgagee  for.  the  balance  opens  the  Foreclosure  j 
but  where  the  Mortgagee  had  taken  possession  a  considerable 
time,  and  the  balance  was  inconsiderable,  a  perpetual  Injunction 
was  decreed  (ti). 

2.  With  respect  to  the  Foteclosurt  of  a  Mortgage,  it  has 
been  determined  that  a  Mortgagee  may  file  a  Bill  of  Forecloi 
sure,  without  taking  Possession.  A  Mortgagee  cannot  be  com* 
pelled  to  take  ^possession ;  for  by  so  doing  he  would  sub-  [*520 
ject  himself  to  an  account,  which  the  Court  will  not  force  him  td 
do  (±). 

After  the  death  of  the  Mortgagor,  In  case  the  personal  Estate 
of  the  Mortgagor  is  deficient,  a  Mortgagee  may  pray  a  Sale  of 
the  mortgaged  Premises,  in  the  first  instance,  where  the  Heir 
and  personal  Representatives  are  the  same  Person  (y).  (1) 

Where  an  Advov>son  is  mortgaged,  instead  of  bringing  a  Bill 
of  Foreclosure,  the  Mortgagee  should  pray  a  Sale  of  the  Advou>± 
eon  z). 

A  Pawnee  of  Stock  is  not  bound  to  bring  a  Bill  of  Foreclosure 
of  the  Equity  of  Redemption  of  the  Stock,  but  may  sell  it  (a)i 
And  it  has  been  held,  that  Exchequer  Annuities  (6),  or  East  India 
Stock  (c)  mortgaged,  may  be  sold  upon  notice,  without  a  Bill  of 
Foreclosure,  which,  it  seems,  would  be  dismissed  (d).  If  the 
Mortgage  be  of  a  reversionary  Interest  in  Stock,  the  Mortgagee  by 
his  Bill  must  pray,  that  the  Money  may  be  paid,  or  that  a  Sale 
Jhall  be  made,  and  then  the  Court  will  make  the  Usual  Decree, 
as  in  other  Mortgages,  for  payment  of  the  Mortgage-money; 
and  if  the  Money  is  not  paid  as  directed,  a  Sale  takes  place  (e)i 
But  a  Mortgagor  of  Stock  may  file  a  Bill  for  an  account  of  what 
is  due,  and  to  have  a  transfer  (/). 

*A  Mortgagee  of  a  Copyhold  Estate;  Who  is  not  in  pos-  [*530 
session,  may  bring  his  Bill  against  the  Mortgagor,  before  admit* 
tance,  for  a  Decree  of  Foreclosure,  and  after  he  has  obtained 
such  Decree  rbajr  proceed  In  Ejectment  for  Possession  of  thd 
Mortgaged  Premises  {g). 

(u)  Perry  t .  Barker,  13  Vet.  198.  9:        (6)  tucker  r.  Wilson,  1  p.  Was.  Ssij 

C.  MS.  oft  Appeal,  1  Bra.  P.  C.  494. 

(x)  Lord  Pearhyn  r.  Hughe*,  5  Vet.        (e)  Lockwood  t.  Ewer,  3  Atk.  SOS. 
106.  (d)  Ibid. 

(•)  Daniel  against  Shipwith,  3  Bro.        (e)    Ponten   ▼.   Page,   before   Vice) 

C*  C.  165.  Chancellor   Plainer,  7th   Nor.   1610* 

(z)  Mackenxie  ▼•  Robinson,  3  Atk.  MS. 
659.  (/)  1  Ves.  87S. 

(«)   Kempe  ▼.  Westbrooke,  1  Vee.        (g)  Sutton  t.  Stone*  9  Atk-  lOli 
378. 


(1)  But  real  estate  mortgaged,  cannot  be  told  by  the  mortgagee,  on  detail  of 
pay  moat,  without  a  bill  for  foreclosure,  and  a  decree  for  a  sale.  MUr  in  tao  casb 
of  goods  pledged,  which  may  bo  sold  on  giving  notice  to  the  debtor  to  redeem1. 
Hm%  t.  Ttn  Eycky  2  Johns,  Ch-  Hep.  63. 
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Wfeere  a  Bill  is  filed  to  foreclose  a  Mortgage  of  an  Estates 
T*&>  the  Court  does  not  compel  the  Tesgatt  in  Tail  speeifi- 
eaBy  to  suffer  a  Raeotery,  hat  decrees  biro  to  make  a  good  Title 
to  the  Mortgagor  (k);  but  on  a  Covenant  of  Tenant  in  Tail 
Mortgagor,  for  farther  auuranee,  it  be  laid  hold  of  as  a  ground 
to  enforce  a  Recovery  (i).  A  Decree  of  Foreclosure  against  a 
Tenant  in  Tel,  or  a  release  by  him,  is  binding  on  his  Issne  (k). 

Whose  a  Trustee  had  laid  out  the  Money -of  different  Persons 
on  a  Mortgage,  a  Foreclosure  was  pernkted  by  one  Cestui  que 
SVurt,  as  to  bis  shaite  (1).  And  where  a  Mortgagee  bad  assigned 
the  mortgaged  Property  to  a  Person  in  Trust  for  three  others, 
vko  each  advanced  a  third  of  the  Money,  one  of  the  three  was 
permitted  to  file  ji  Bit)  to  foreclose,  but  the  other  two  wefe  con- 
aewosed  as  necessary  Parties,  they  all  being  Joint-tenants  (»).  (1) 

If  *  BiH  filed  by  a  Mortgagor  for  a  Redemption  is  dismissed 
far  nonpayment  of  the  Mortgage-money  at  the  day  appointed, 
snob  dismissal  operates  as  a  Foreclosure,  and  is  equivalent  to  a 
♦531]  decree  for  a  "Foreclosure  (n) ;  (2)  but  the  dismission  of 
suoh  a  Sill  merely  for  want  of  Prosecution,  has  not  that  ef- 
fect (a). 

If  after  a  Foreclosure  and  a  Sale,  the  Mortgagee  brings  aa 
Action  for  the  Balance,  this,  it  has  been  held,  opens  the  Fore- 
closure (p):  (8)  Where,  however,  the  Mortgagee  had  taken 
Possession  a  considerable  time,  a  perpetual  injunction  was  do- 
omed (q). 

Where  a  Mortgagee  forecloses,  and  sells  the  Estate,  and  it 
proves  insufficient  to  satisfy  the  Loan,  he  may  resort  to  a 
Bot}d  given  at  the  same  time  with  the  Mortgage,  for  the  resi- 
due <r).  (4) 

(*)  Sutton  «•  Stout,  9  Atk.  101.  PajM,  11  Vea.  199.    Girth  *•  Wtrd, 

(t)  Toorle  v.  Rand.  8  Bro.  C.   C.  2  Atk.  174. 

S50.  Pye  and  Daubuz,  9  Bro.  C.  C.  595.  (a)    Hansard    v.    Hardy,    IS    Vea. 

(k)   Reyoeidaon   f.  Parkina,  Ambl.  460. 

St*.    SV^urick  r.  Barton,  1  Ch.  Caa,  (p)    Dashwood  v.    Blythway,   Eq- 

917.  Caa.   Abr.    317.    Caa.    temp-   Finch, 

(J)  Montgomerie  ▼.  the  Marqnie  of  406. 

Bath,  3  Yea.  560.  (o)  Perry  r.  Barker,  8  Vea.  597 ;  and 

(n»)  Lowe  v.  Morgan,  3  Vea,  366.  S.  C.  13  Vea.  198.  S.  C.  MS. 

(n)  Stewart  against  WorraJ,  1  Bro*  (r)  Tooke  ▼•  Hartley,  9  Bro.  195.  S. 

C.  Q.  58J,    Biahe*  of  Winchester  v.  C  9  Dick.  785. 

(1)  ABeircaarbraacers,  or  parsons  baring  an  interest  existing  at  the  commence* 
meat  of  the  suit,  whether  subsequent  or  prior  in  date,  to  the  plaintiff's  mortgage, 
must  be  made  parties  to  a  bill  for  foreclosure  and  sale,  otherwise  they  will  not  be 
hound  by  the  decree*    Horns*  r.  Beach,  3  Johns.  Ch.  Rep.  459. 

(2)  .Vide  Ptriner.  Dunn,  4  Johns.  Ch.  Rap.  140. 

(3)  Vide  contra,  DunkU*  r.  Van  Burt*,  3  Johns.  Ch*  Rep.  330. 

(4)  On  a  bill  to  foreclose  a  mortgage,  the  mortgagee  is  confined  to  his  remedy  on 
the  mortgage  ;  and  the  suit  cannot  be  extended  to  other  property,  or  against  the 
person,  in  ease  the  property  mortgaged  proves  insufficient  to  satisfy  the  debt. 
Bvnkley  v.  Van  Buren9  3  Johns.  Ch.  Rep.  330. 

-no  farther  remedy  of  the  mortgagee  is  at  law,  and  ha  may,  pending  a  suit  in 
chancery  on  the  mortgage,  soe  on  hie  bond,  or  covenant  to  merer  tin  money  ? 
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v  An  Brtcator  of  a  Mortgagee  wilt  be  restrained  front  enforeiog 
Faynirat,  and  the  Money  will  be  ordered  into  Court,  where  there 
is  no  Heir  of  the  Mortgagee  who  can  re- convey  (»). 

If  a  Mortgagee  be  attainted  of  High  Treason*  a  Bill,  it  satins, 
may  be  filed  against  the  Attorney-General  to  redeems  In  eiwrfi 
case  the  King  cannot  be  compelled  to  convey,  but  an  amtveas 
manum  only,  lies  (I). 

Where  a  Bill  of  Foreclosnre  is  brought  against  an  Infant  it  is 
usual  to  decree  a  Foreclosure,  with  a  *day  to  show  cause  [*53£ 
when  he  becomes  adult  (u),  (1)  but  the  Court,  incase  the  Mort- 
gagees consent  to  a  Sale,  will  direct  an  inquiry  whether  it  will  be 
for  the  Infant's  benefit  (*);  (2)  and  when  a  day  is  given  to  show 
cause,  the  Infant  when  of  age  is  not  allowed  to  ravel  into  the 
Account,  nor  is  he  entitled  to  redeem  the  Mortgage  by  paying 
what  is  reported  due,  but  can  only  show  error  ia  the  De- 
cide (y);  (8)  and  where  an  Infant  had  a  day  to  show  cause,  and 

t  j)  Schoele  and  Wife  v.  Sail,  1  Sch.  &  of  Winchester  v.  Beavok,  2  Br*  C.  C. 

tefr.  177.  317. 

(t)  See  Pawlct  v.  Attorney- General,  (*)  Mondrey  t.   Mondrey,  1  Yea, 

Hard.  465.    The  determination  of  the    fe  Boa.  03*     v.  Maoaall,.  1807, 

Court  is  not  reported  in  Hardres,  but  MS. 

from  the  remarks  of  Sir  Thomas  Clarke,  (y)  Mallack  v.  Gahon,  3  P.  Wms. 

Lord  Manifold,  and  Lord  deeper  Hen*  359.      In  Lyne  v.  Willi,  2   £q.  C 

ley,  in   Burgess  v.  Wheate,   1   Black.  Abr.  p.  11,  it  is  said  to  be  the  settled 

Bop.  145,  it  may  be  inferred,  the  Do-  practice.     S.  C.  3  P.  Wa».  353,  fo 

murrer  was  overrated.  note.    Bishop  of  Winchester  y.  Bea- 

(u)  Goodie*  r.  Ashtoa,  18  Yes.  83.  voir,  3  Yes.  317.    Bpeneer  v.  Boys,  4 

Booth  v.  Kick,  1   Vern.   295.     Spen-  Yes.  370.     Williamson  y.  Gordon,  10 

cer  v.  Bores,  4  Vea,  370,  where  the  Vet.  114, 
form  of  the  Decree  is  given.    Bishop 


and  after  a  foreclosure  and  sale,  in  equity,  he  may  sue  at  law  to  recover  the  defi- 
ciency, lb.  Jones  v.  Conds,  8  Johns.  Ch*  Rep.  77.  But  chancery  will  restrain 
a  mortgagee  from  proceeding  at  law  to  sell  the  equity  of  redemption,  or  put  him  to 
his  election,  either  to  proceed  directly  on  his  mortgage,  or  to  seek  other  property 
(where  the  rights  of  creditors  do  not  interfere,)  or  the  person  of  the  debtor,  for 
the  satisfaction  of  his  debt.     Tite  y.  Jhinin,  2  Johns.  Ch.  Ilep.  125. 

It  is  not  a  matter  of  course,  on  a  bill' for  foreclosure  and  sale,  to  order  the  whole 
mortgaged  premises  to  be  sold.  If  the  value  of  the  property  mortgaged  exceed 
the  debt,  and  can  be  separated,  or  if  it  consist  of  distinct  parcels,  some  of  which 
belong  to  the  wife  of  the  mortgagor,  no  more  ought  to  be  sold  than  is  sufficient  to 
satisfy  the  debt  and  costs.  DtUbigarre  v.  Bush,  on  appeal,  2  Johns.  Rep.  490. 
Vide  CompoeB  v.  JVecoma,  4  Johns.  Ch.  Rep.  534. 

And  wbere  the  interest  on  a  bond  is  payable  annually,  and  the  principal  at  a 
future  period  »  on  a  bill  for  a  foreclosure  and  sale,  for  non-payment  of  interest, 
the  whole  or  a  part  of  the  mortgaged  premises  may  be  sold,  as  the  court  may 
deem  just  or  necessary ;  and  an  order,  from  time  to  time,  is  the  interest  or  prin- 
cipal may  become  due,  for  a  further  sale,  may  be  obtained,  on  the  foot  of  the  ds> 
cree.  Brinkerhcff  v.  Thallhinur,  2  Johns.  Ch*  Hep.  486-  Lpmm  r.  Sale,  2  Johns. 
Ch.  Rep.  487.  Vide  Campbell  y.  Macqmb,  %U  supra.  But  if  the  mortgaged  pre- 
mises are  incapable  of  being  sold  in  parcels,  or  of  division,  without  injury,  the 
whole  may  be  sold,  though  the  whole  debt  is  not  due ;  and  tbe  proceeds*  applied 
to  pay  the  interest  and  costs,  and  the  remainder  to  the  principal.  CampbeU  v. 
3f«oo*il,  u*  supra. 

(1)  Vide  Jhtills  v.  Dennis,*  Johns.  Ch.  Rep.  367. 

(2)  Vide  Mills  v.  Iksmis,  «f  swpr*. 

(3)  Yide  Mill*  v.  Dennis,  ut  more. 
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afterwardi  attained  twenty-one,  and  left  the  kingdom  to  avoid  bis 
Creditors,  permission  was  given  to  serve  the  Clerk  in  Court  with 
the  subpoena  (2). 

If  a  Mortgagee  with  a  Power  of  Sale  files  a  Pill  to  foreclose, 
lie  will  not  on  Motion  be  directed  to  sell  (a). 


• 

Iff  respect  to  the  manner  in  which  the  Account  is  to  be  taken  a* 
between  the  Mortgagor  and  Mortgagee,  it  appears  to  be  a  Rule, 
that  wherever  the  gross  Sum  received  exceeds  the  Interest  it 

B*  all  be  applied  to  sink  the  Principal  (b).  (1)  And  where  a 
ortgagee  enters  into  Possession  of  the  Estate,  and  does  by  his 
own  act  render  hiqiself  accountable  for  what  he  receives  in  dis- 
charge of  his  Principal  and  ^Interest,  Annual  Rests  will  be  [*53£ 
directed  (c);  but  they  cannot  be  made  by  the  Master,  unless  di- 
rected by  tne  Decree  (d).  It  has  been  held,  however,  that  if  a 
$f  ortgagpe  enters  by  Agreement  into  Possession  of  the  mort- 
gaged Lands,  at  a  fair  Rent,  in  discharge  of  the  Debt,  this  formp 
an  exception  to  the  general  Rule,  and  he  will  not  be  compelled 
(o  account  for  the  full  value  of  the  Lands  («). 

If  the  Mortgagor,  is  permitted  to  remain  in  Possession  he  19 
not  liable  to  account  for  the  Rents  and  Profits  to  the  Mortga- 
gee (ee),  qot  even  if  the  Security  becomes  insufficient  (/). 

If  a  Mortgagee  in  Possession  holds  over  after  payment  of  hi? 
Principal  and  Interest,  he  will  be  charged  with  the  Balance  and 
Interest  (g). 

A  Mortgagee  in  Possession  is  not  ohliged  to  lay  out  Money 
any  further  than  to  keep  the  Estate  in  necessary  repair  (fe);  (1) 
nor  is  he  bound  to  leave  the  Premises  in  as  good  condition  as  he 
found  theip  (t).    Apd  if  a  Mortgagee  ^as  expended  Money  in 

(*)  Elcock  ▼.  Glegg,  9  Dick.  764.  858.    The  Statement  in  Mom  v.  Gall* 

(a)  Anon.  33  or  24  April  1818,  before  more,   Doug!.  266,  that  a  Mortgagor 

Y*  C  Leach.  receivedf  Rents  Tor  the  Mortgagee  has 

(h)  Gould  v.  Tancred,  %  Atk.  534.  been  (Unapproved.    See  3  Ve«.  &  Bea. 

(c)  Robinson  t.  Gumming,  8  Atk.  p.  858,  3.   * 
410.    And  see  Gould  and  Tanered,  a       (/)  Higgin*  v.  York  Buildings  Com- 

Atk.  634.  pnny,  8  Atk.  107.    Colmaii  v.  Duke  of 

x{4)  Webber  v.  Hunt,  t  Madd.  Rep.  St.  Albans,  3  Ves.  85. 
}3.  (g)  Quarrel!  v.  Beckford,  1  Mad*. 

f«)  Moroney  ▼.  O'Dea,  1  Ball  &  Smith,  Rep.  966. 
11T ;  sedeUL    Webb  and  Rorke,  8  Sch.        (A)    Godfrey    v.    Watson,    3    Atk. 

JtLefr.  001.  518. 

(et)  Mead  r.  Lord  Orrery,  3  Atk.        (t)    Russell  t.  Smithies,    1    Anstr. 

$44.    Ex  parte  Wilson*  8  Ves.  &  Bea.  90. 


(I)  Vide  Connecticut  v.  Jtefcson,  1  Johns.  Ch.  Rep.  17.  Stougfyan  v.  Ifnth,  2 
Johns.  Ch.  Rep.  809. 

(8)  ^  mortgagee,  or  assignee,  in  possession,  is  not  to  be  allowed  for  improve** 
ments  in  clearing  'and  subduing  wild  land,  but  only  for  necessary  repairs,  &e. ; 
and  must  account  for  the  rents  apd  profits,  except  such  as  bare  arisen  exclusively 
from  bis  own  improvements,  for  which,  be  is  not  accountable*  Moort  \.  CW<j,  \ 
Johns.  Ch.  Rep.  385. 
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supporting  the  right  of  the  Mortgagor  to  the  Estate,  where  hie 
Title  has  been  impeached,  the  Mortgagee  may  add  this  to  the 
Principal  of  his  Debt;  and  it  *will  carry  Interest  (k)  at  [*534 
the  same  rate  as  the  Mortgage  Debt  (/). 

If  a  Mortgagee  of  a  Leasehold  interest  pays  renewal  Fines  he 
is  entitled  to  be  reimbursed  out  of  the  Estate  (m). 

If  a  Mortgagee  in  Possession  is  guilty  of  cross  mismanage* 
ment  ot  the  mortgaged  Estate  he  is  answerable  for  it .  but  he  is 
liable  only  for  wilful  default.  If  he  speculates,  it  is  at  his  own 
hazard  (n).  If  he  turns  out,  or  refuses,  a  sufficient  Tenant,  he 
will  be  accountable  (o). 

A  Mortgagee  is  not  permitted  to  obtain  any  advantage  out  of 
the  Mortgage  Fund  beyond  the  Principal  and  Interest  (p). 

A  Mortgagee,  therefore,  is  not  allowed  to  make  a  charge  as 
Receiver,  if  he  himself  has  personally  received  the  Rents  (q); 
and  this,  though  it  be  agreed  he  should  be  paid  for  his  troub'e  m 
receiving  the  Rents  (r),  and  though  a  Receiver  might  have  been 
employed  at  the  expense  of  the  Mortgagor  (*);  but  if  he  actually 
paid  a  Bailiff  for  Receiving  the  Rents,  he  will  be  allowed  such 
payment  (J>. 

If  on  a  Mortgage  in  Jamaica,  the  Contract  is  to  *pay  [*535 
the  Mortgage-Money  in  Jamaica,  the  Mortgagee  living  in  London 
is  not  entitled  to  claim  the  expense  of  remitting  the  Money  to 
bim ;  but  if  the  Contract  is  to  pay  the  Mortgage -money  in  Lon~ 
ion,  the  Mortgagee  must  pay  the  expense  ol  remitting  it  there(u). 
The  Rule  is  the  same  as  to  Irish  Mortgages  (*). 

Interest  upon  Interest  is  not  allowed  in  the  case  of  a. Mort- 
gage (y),  (I)  more  especially  as  against. a  subsequent  en»  umr 
brancer  (zj,  though  such  Interest  is  provided  for  in  the  Mort- 
gage J)e*d  (a).  (2)     There  is  nothing  unfair,  or,  perhaps,  ille* 

[*)  3  Atk.  518.  (0  Godfrey  ▼.  Watson,  3  Atk.  518. 

[/)  Woolley  v.  Drag,  2Anstr.  531.  Bonithon   ▼.  Hockmore,  1   Vcrn.  316. 

(m)  Hamilton  v.  Denney,  1  Ball  fc  2Scb.  fc  Lefr.  301.    Daris  ▼.  Dendy,  3 

Beatty,   203.      Manlore  ▼.  Bale  and  Madd.  Rep.  170. 

Brtiton,  2  Vern.  84.  (u)  Cash  v.  K<  nyon,  11  Yea.  314. 

(n)    Hughes    r.   Williams,  19   Yea.  (*)  Sic  diet.  Ibid.  p.  316. 

493.  '  (a)    E*  patte  Campion,   3  Bro.  C- 

(o)  Anon.  1  Vern.  45.  C.    440.      Brown  ▼*    Barkham,    1    K 

(p)  Gubbins  t.  Greed,  %  8cb.  fc  Lefr.  Wmi.    661  ;    see    on    this  subject   2 

SI  8.  Atk.   534.      Thornbillt    v.    Evans,    8 

{q)  Godfrey  y.  Watson,  3  Atk.  518.  Atk.  331.  contra  Howard  ▼.  Harris,  1 

Bonitbon  r.    Hockmere,  1  Vern.  316.  Vern.  194. 

Carew  t.  Johnston,  2  Scb.    fc  Lefr.  (z)    Patterson    r.    Schoemaker,    at 

301.  the  Cockpit,  3  Feb.  1818.  MS.     Digby 

(r)  French  v.  Baron,  2  Atk.  120.  against  Craggs,  Ambl.  12.  S.  C.  2  Eden, 

(#)  Langstaffe  r.  Fenwiek,  10  Yea.  200. 

405 ;  and  tee  on  this  subject  Gould  t.  (a)  Ossulston  t.  Lord  Yarmouth,  2 

Tailored,  2  Atk.  534.  8alk.  449. 


i 


(1)  Yide  Connecticut  v.  Jukson,  1  Johns.  Cb.  Rep*  13.     Barrow  t.  Rhineiander, 
X  Johns.  Ch.  Rep.  550. 

(2)  Yide  Harrow  ▼.  Rhtndendtr,  1  Johns.  Ch,  Rep.  550.     Fan  Qentchooten  \. 
(.owson,  6  Jonns.  Ch.  Rep,  310- 
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gal,  in  taking  a  Covenant  originally,  that  if  Interest  is  not  paid  at 
the  end  of  a  year  it  shall  be  converted  into  Principal ;  bat  the 
Court  will  not  permit  that,  as  tending  to  usury,  thoagh  not 
usury  (6).  To  render  Interest  or  a  Mortgage,  Principal,  it  is 
requisite  that  the  Interest  should  have  become  due ;  and  there 
"  should  be  a  writing  signed  by  the  Parties,  (1)  the  Estate  in  the 
Land  being  to  be  charged  (c) ;  but  when  by  a  Decree  od  a  Bill 
of  Foreclosure  a  reference  is  made  to  a  Master,  to  see  what  is 
due,  and  tbr  Master  reports  what  is  due  for  Principal,  Interest 
and  Costs,  lot  crest  will,  by  a  subne  q«ient  order,  be  allowed  upon 
the  whole' amount  of  what  is  due,  except,  perhaps,  in  the  case 
of  an  Infant  (d). 

*5$G]  *If  Money  be  lent  in  Town  on  Mortgage,  the  Mortga- 
gor may  give  notice  for  payment  of  the  same  in  Town,  though 
the  Mortgagee  live  at  Oxford;  but  the  Mortgagor  mast  be  ready 
to  pay  at  the  time,  and  from  that  time  keep  his  Money  ready,  to 
prevent  Interest  running  on  (e). 

Where  a  Mortgage  carries  five  per  Cent.  Interest,  and  the 
Mortgagee,  together  with  Bond  creditors,  file  a  Bill  for  a  Sale 
of  the  Estate,  only  four  per  Cent.  Interest  will  be  allowed  from 
the  confirmation  of  the  Report  (/). 

If  a  Mortgagee  assigns,  the  Assignee,  it  has  been  held,  is  enti- 
tled to  Interest  on  Interest  then  due  (g )• 

If  the  Mortgage-money  is  tendered,  the  Mortgagor  loses  In- 
terest from  the  time  of  the  tender  (A)  ;  but  he  most  swear  that 
the  Money  was  kept,  and  that  he  made  no  profit  of  k  (i). 

An  account  settled  before  a  Master,  between  a  Mortgagor  and 
the  first  Mortgagee,  binds  the  second  Mortgagee,  unless  fraud 
and  collusion  is  shown  (ft).  But  a  specific  Devisee  of  a  Mortga* 
gee  is  not  bound  by  an  Account  settled  between  the  Hfcpyeen- 
tatives  of  the  Mortgagor  and  those  of  the  Mortgagee  (J)«A  The 
Costs  of  Suit  in  respect  to  Mortgages  will  be  considered  else* 
where  (m). 

♦537]  *The  common  Decree  against  a  Mortgagee  in  Posses-* 

(ft)   Chambers  v.  Goodwin,  9  Yea.  (/)  Harris  t.  Harris,  S  Atk.  738. 

971 ;  and  tee  Moseley,  847.  (g)  l  Chan.  Cas.  258,  noticed Groaads 

(e)     Browne    ?.    Barkhaat,     1    ?.  and  Rudiments,  &c.  3C3. 

Wins.  660.      See  decree    in  TborhiH  (a)    Manning  ?.  Burgess,   1   Chan. 

t.  Evans,  8  Atk.  S32,  n.   1.  and  Os-  Cos.  89. 

sulston    r.  Lord  Yarmouth,    8    Salk.  (<)  Sutton  t.   Bod,  8   Chan.  Cas. 

449.  806. 

(d)  See  Bennet  r.  Edwards,  8  Yern.  (k)  Needier  v-  Deeble,  1  Ch.  Ca.  999. 

999,  and  Mr.  Raithbj's  note.  S«  C.  1  Eq.  Cas.  Abr.  p.  18- 

(t)  Giles  ?.  Hall,  3  P.  Wms.  378;  (I)  Langley  against  Earl  of  Oxford, 

and   see   Bishop  ▼.  Church,    3   Yes.  Ambl.  17. 

378.  (m)  See  post,  tit.  Cost*. 


(1)  Yide  Van  Betwchooten  ?.  Lawscn,  ui  tupra.  The  agreement,  to  bo  valid, 
most  be  prospecti? e,  in  its  operation,  as  that  the  interest  due  at  the  time,  shall 
carry  interest  afterwards.  lb. 
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sion  is  for  an  account  "  of.wbat  be  has  received,  or  what  he 
might  have  received  without  hrs  own  wittul  default"  m). 

3.  In  respect  to  Equitable  Mortgages  it  has  been  decided} 
notwithstanding  tlie  Statute  of  Frauds,  (29  Car.  2  c.  3  a.  4,) 
that  a  mere  deposite  of  Title  Dt-eds,  upon  an  advance  ot  Money* 
without  a  word  parsing,  gives  an  equitable  Lien  (o)  even  against 
a  subsequent  Purchaser  without  notice  v /»);  aD^  sucn  Deposite 
will  cover  subsequent  advances,  if  it  appear  by  clear  Evidence 
that  they  were  made  upon  the  faith  of  that  security  (q).  But  it 
seems  not  to  have  been  decided  how  far  it  is  necessary  to  deliver 
all  the  Title  Deedn;  or  whether  that  would  not  be  taken  to  be 
a  sufficient  deposite  which  could  be  taken,  upon  looking  at  the 
Instruments,  to  amount  to  Evidence  that  the  Estate  was  meant 
to  he  a  Security  (r),  but  it  has  been  held,  that  the  delivery  of 
Deeds  for  the  purpose  of  having  a  Mortgage  drawn,  will  not 
amount  to  an  equitable  Mortgage  (s). 

The  meaning  and  object  of  a  Deposite  may,  it  seems,  be  ex- 
plained by  parol  Evidence ;  a  circumstance  which  *has  [*588 
often  been  lamented  (*);  and  Depositee  are  not  favoured  (y),  es- 
pecially when  contradicting  a  written  Instrument  (a).  It  were 
well,  perhaps,  if  no  such  Mortgages  were  permitted  (a);  they 
seem  contrary  to  the  spirit  and  the  letter  of  the  Statute  of 
Frauds,  which  requires  all  Trusts,  except  implied  Trusts,  to  be 
in  Wrttiag.  If  there  are  false  and  contradictory  accounts  as 
to  what  was  the  nature  of  the  Deposite,  it  will  be  held  to  be  no 
Lien  (A). 

If  the  Deposite  is  in  the  hands  of  a  third  person,  it  may  be  con- 
sidered as  a  Deposite  for  the  Creditor,  provided  such  is  proved  to 
be  the  Intention  (c).  It  is  very  delicate  when  the  Deposite  re- 
mains in  the  hands  of  the  Mortgagor  himself;  and  it  seems  ques- 
tionable, whether  a  mere  memorandum,  kept  in  his  own  posses- 
sion, and  not  parted  with  to  the  Man  in  whose  favour  it  is  ex- 
pressed, or  if  Deeds  were  put  into  the  hands  of  the  Wife  of  the 
Mortgagor  (rf),  it  would  take  the  case  out  of  the  Statute. 

(n)    Macnamara   v.    Bailey,     MS.  (r)  Ex    parte  Wetherell,    11    Yes. 

Free  Chan.   116.  2   Fonb.    Tr.    Eq.  401. 

p.  433,  in  note;  contra  1  Chan.  Cab.  (s)   Norris   r.  Wilkinson,  IS  Yen 

368.  19S. 

(•)  See  Ex  parte  Langfttori,  17  Yea.  (x)  Ex  parte  Haigb,  9  Yes.  403;  and 

887-     Russell  r.  Russell,  1  Bro.  C.  C.  see  particularly  Norris  v.  Wilkinson,  13 

269,  was  the  first  ease  establishing  these  Yes.  199. 

Equitable  Mortgages ;   a  decisioo,  fro-  (y)  See  1  Meriv.  p.  9. 

queaUy  lamented.    See  Edge  ▼.  Worth*  (z)  Ex  parte  Combe,  17  Yes;  360. 

ington,  1  Cox,  818.  («)  See  11  Yes-  403.  S.  C.  MS.  18 

(p)  Hiern  ▼.  Mill,  13  Yes.  114 ;  bat  Yes.  196. 14  Yes.  606. 1  Meri?.  9*    Ex 

see  Birch   t.  Ellames,  8  Anstr.  43  L  parte  Warner,  19  Yes.  803. 

Plumb  v.  FInit,  8  Anstr.  433*  (•)  Anon.  MS* 

(q)    Ex    parte  Langston,   17  Yes.  (c)  See  ex  parte  Whitbnad,  19  Yes. 

887.  1  Rose,  86 ;  and  see  what  is  said  31?. 

in  ex  parte  Hooper,  1  Mew.  9.  Ex  (d)  Vid.  Ex  parte  Coming,  9  Ye?. 

parte  wbitbrttd,  19  Yes.  309,  S.  C  1  117 
Rose,  899. 
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The  Deposite  of  a  mere  Agreement  gives  an  equitable  Lien  (g)j 
ind  so  does  the  Deposite  of  the  Copy  of  a  Court-Roll  (/). 

An  Assignment  of  Rents  and  Profits,  or  of  Deeds,  gives  an 
equitable  Lien,  and  entitles  the  Party  to  insist  upon  a  Mort-i 

gag*  (#)• 
*539]  *An  equitable  Mortgage  by  Deposite  of  Title  Deeds  by 

an  Accountant  of  the  Crown,  in  the  hands  of  one  who  had 
an  opportunity  of  knowing  that  the  Depositor  is,  or  may  be- 
come, a  Debtor  to  the  Crown,  is  not  available  against  an  Ex- 
tent ;  and  it  has  been  doubted  whether  a  Deposite  by  the  King's 
Debtor  is  good,  in  any  case,  against  the  Crotorn  (h)\  but  it  seems 

is. 

Sir  Lloyd  Kenyon,  when  Master  of  the  Rolls,  Was  of  opinion 
that  a  mere  Agreement  to  assign  without  a  Deposit  of  Deeds 
would  amount  to  an  equitable  Mortgage  (t);  but  it  has  been  held 
that  a  promise  in  writing  to  give  a  security,  by  Mortgage  of 
Lands  when  required,  is  upon  the  Party's  death  no  Lien  on  his 
Real  Estate  (k). 

An  equitable  Mortgage  will  be  made  good  as  against  As- 
signees (/). 

In  a  case,  where  an  Assignee  bought  the  Bankrupt's  Estate* 
and  out  of  the  Consideration-Mont- y  paid  an  Equitable  Mort- 
gage, and  took  the  Deeds,  which  Sale  was  afterwards  set  aside 
on  the  known  principles  of  the  Court  (m),  it  was  held  that  the 
Equitable  Mortgagee  did  not  lose  his  Lien  (n)* 

Where  a  Lease  was  deposited  to  secure  a  Debt,  the  Depo- 
*540]  sitary  was,  on  a  Bill  filed  by  the  Lessor,  ^decreed  to  per- 
form the  Covenants,  and  take  an  Assignment,  paying  the  Costs 
of  it ;  and  it  was  held  he  could  not  abandon  it ;  for  being  entitled 
to  a  legal  (  onveyance,  he  is  considered  as  having  it  (o);  not, 
however,  to  all  intents  and  purposes ;  for  where  there  was  a 
Covenant  not  to  assign  a  Lease  without  the  license  of  the  Land- 
lord, and  the  Lease  was  deposited  as  a  Security  for  the  Debt* 
Lord  Eldon  held  the  Deposite  was  not  a  Forfeiture,  but  that  hfc 
could  not  order  the  Ebtate  to  be  sold  without  the  consent  of  the 
Landlord  (p). 

(e)  In   Arg  o.  ex  parte  Warner,  19  titular  Estate,  the  Crown  could  not  take 

Vet*  403*  the  Estate. 

(/)  Ibid.  903.  (i)   Hankey  v.  Vernon,  9  Cos,    p. 

(g)   £x  parte  Willis,    1    Ves.  jun.  14. 

162.  (*)  Williams  t.  Lucas,  2  Cos,  160. 

(h)  Broughton  and  another  v.  Davis  (I)  Jones    ▼.   Gibbons,  9  Ves.  41 U 

and  Attorney- General,  Price,  1  Vol*  p.  Pye  y,  Daubtiz,  2  Dick.  759. 

216.     According  to  my  MS.  note  of  a  (m)  See  ante,  p.  110,  &c. 

case  in  the  Exchequer  in  1804,  Rex  ?.  (n)  Ex  parte  Morgan,  12  Ves.  6. 

Benson,  it  was  held  that  a  Deposite  of  (o)  Lucas  v.  Commerford,  1  Ves.  jun. 

Deeds  as  a  Security  prior  to  the  Fiat  of  235.  S.  C.  3  Bro.  C  C.  166. 

ad  Extent*  b  good  against  the  Crown  ;  (p)  Ex  parte  Abdy,  13  Apr.   1913,* 

and  the  Court  held,  that  if  one  under  mentioned  2  Christian'!  Bankrupt  Law, 

Marriage  Articles  agrees  to  settle  a  par-  p.  335* 


?n 
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feeioi'e  we  conclude  the  subject  of  Mortgages  it  may  be 
proper  to  consider  the  doctrine  of  Merger  so  far  as  regards 
them. 

On  this  cutset  the  general  Rule  appears  to  be,  that  a  Person 
becQining  entitled  to  ail  Estate  liable  to  a  Charge  (a  Mortgage* 
for  instance*)  for  his  own  benefit,  may,  if  he  chooses,  at  once 
take  the  Estate  and  keep  up  the  Charge.  Upon  this  subject  a 
Court  of  Equity  is  not  guided  by  the  Rules  of  Law;  It  wiH 
sometimes  hold  a  Charge  extinguished  where  it  would  subsist  at 
Law;  and  sometimes  preserve  it*  where  at  Law  it  would  be 
merged.  The  question  is  upon  the  intention,  actual  or  pre- 
sumed, of  the  Person  in  whom  the  Interests  are  united.  In  most 
instances  it  is,  with  reference  to  the  party  himself,  of  no  sort  of 
use  to  have  a  Charge  upon  his  own  Estate,  and  where  that  is  the 
case,  it  will  be  held  to  sink,  unless  something  shall  have  been 
done  by  him  to  keep  it  on  foot  (9).  (1)  The  Entry  of  a  Devi- 
see, having  a  Mortgage,  *will  be  presumed  to  be  as  Devi*  [*541 
see,  if  no  trace  appears  of  any  of  the  steps  usually  taken  by  a 
Mortgagee  to  get  into  Possession  (r). 


TRUSTS,  creaied  by  Deeds,  for  the  payment  of  Debts,  or  of 
Compositions  jor  Debts,  aie  frequent,  and  Courts  of  Equity  will 
assist  in  the  enforcement  of  Agreements  for  a  Composition*  if 

(q)  Forbes  v.  Moffat,  18  Vca.  1*3, 1.        (r)  Ibid.  391. 


(1)  Where  the  owner  of  an  equity  of  redemption  pays  off  a  subsisting  mort- 
gage, and  takes  an  assignment  of  it,  it  will  be  presumed,  that  bit  object  is  to  ex- 
onerate the  estate,  and  that  the  mortgage  is  extinguished,  unless  it  can  be  made 
to  appear,  that  some  beneficial  interest  would  result  from  keeping  the  legal  and 
equitable  estates  distinct.  Gardner  v.  Jitter,  3  Johns.  Ch.  Rep.  53-  Starr  v. 
Ellis,  6  Johns.  Ch.  Rep.  393.    Joint*  v.  Johnson,  6  Johns.  Ch.  Rep.  417*  ^ 

It  is  a  general  rate,  both  at  law,  and  in  eqvity,  that  where  the  legal  and  equita- 
ble estates  are  united  in  the  same  person,  the  latter  is  merged  ift  the  former ;.  but 
in  equity  j  there  are  exceptions  to  the  rule,  in  certain  special  cases :  As  where  the 
intention  of  the  party  is  distinctly  declared  at  the  time,  or  where  something  just 
and  beneficial  requires  the  charge  to  be  preserved,  in  a  case  in  which  the  party  has 
not  declared,  or  cannot  declare  his  intention  ;  and  where  an  infant  is  entitled  to 
an  estate,  and,  also,  to  a  charge  upon  it,  the  rights  WiH  be  kept  distinct,  if  the 
interest  of  the  infant  should  seem  to  require  it.  James  v.  Johnson.  Starr  v.  £/• 
tfs,  vtsupra*  And  chancery  will  allow  an  encumbrance  to  be  kept  on  foot,  or  con- 
sider it  extinguished,  as  may  best  serve  the  purposes  of  justice,  and  the  reasonable 
intent  of  the  parties,  ib. 

So,  where  a  mortgagor  conveys  the  equity  of  redemption  to  the  mortgagee,  by  an 
absolute  deed,  with  full  covenants,  the  equitable  will  be  merged  in  the  legal  es- 
tate. BwniH  v.  Dennistonj  5  Johns.  Ch-  Rep.  3d-  Mills  v.  Comstock,  5  Johns. 
€hx  Rep.  214. 

Though  a  mortgagee  may,  by  way  o(  extinguishment,  release  nlsjltterest  to  the 
mortgagor,  yet  be  cannot  convey  it  as  a  subsisting  interest,  absolutely,  or  by  way 
of  mortgage  to  a  third  person,  especially,  before  foreclosure,  or  poesesamn  taken 
under  the  mortgage,  because  that  would  separate  the  debt  from  the  pledge,  which 
cannot  be  done.    Jbpncr  v.  BUI,  5  Johns.  Ch.  Rep.  570/ 
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obtained  without  fraud,  or  misrepresentation  (*).  (1)  Uoderband 
Agreements  upon  these  occasions,  have  already  been  observed 
upon  under  the  head  of  Fraud. 

When  a  Man  conveys  Land  for  the  payment -of  his  Debts*  and 
Keeps  possession  of  the  Conveyance,  it  is  considered  as  fraudu- 
lent (I). 

An  Assignment  of  all  a  Tradats  Property,  though  for  the 
benefit  of  all  his  Creditors,  is  an  Jlcl  of  Bankruptcy,  the-  reason 
being,  that  a  Trader  has  not  a  right  by  deed  to  place  his  Pro- 
perty under  a  distribution  different  from  that  ordained  by  the 
Bankrupt  Law  («).  (2)  And  though  there  be  a  provision  in  the 
Assignment  of  the  whole,  or  nearly  the  whole,  of  a  Trader**  Es- 
tate and  Effects,  that  the  Deed  is  to  be  void  if  a  Commission  of 
Bankruptcy  shall  be  taken  out,  or  if  all  the  Creditors  whose 
Debts  amount  to  20/.  do  not  sign  nithin  a  given  time,  yet  stilt 
such  an  Assignment,  notwithstanding  such  condition,  amounts 
/  *542J  to  an  Act  of  Bankruptcy  (a).     *  Indeed,  the  mconve* 

niencea  arbing  out  of  Trust-Deeds  by  leaders,  are  such,  that 
they  areseldom  or  ever  advisable  (y). 

fs)  Pollend  ▼.  Husband,  1  P.  "Wins,  aria  see  Dulton  v.  Mormon,  17  Ves. 

437.      Cann    v.    Cairn,    1    P.    Wms.  197.  sed  «id.     Pickstock  v.  Ljtter,  3 

783.  Maul.  &  Selw.  371. 

(0    Tarbuck  v.  Marburj,  2  Vern.  (x)   Duttoa   v.    Morrison,    (7   Ves. 

510.  1S7,  8. 

(u)  Ex  parte  Btane,  IS   Vet.   148.  (y)  See  a*  this  subject  2  GbrisoartB 

Cook**  Bankrupt  Law,  5th  edit*  p.  39  ;  Bankrupt  Law,  151* 


(1)  Collateral  securities  to  creditors,  are  considered  in  equity,  at  trusts,  and 
the 'coast  will  enforce  tbeir  execution,  JVmn  v.  JVurgatroyd,  l  Joins.  Ch.  Rep. 
119. 

(%)  Where  no  law  relating  to  bankruptcy  exists,  an  alignment  of  persoaal 
property,  by  an  insolvent  debtor,  who  has  stopped  payment,  ta  secure  a  particular 
creditor  for  existing  claims  ond  engagements,  and  also  for  future  advances  and 
responsibilities,  if  made  buna  fide,  and  without  unfairness  or  dishonest?,  will  be 
deemed  valid.  Hendricks  v.  Robinson,  2  Johns*  Co*  Hep.  283-  Vide  Bigg*  ▼. 
Jtfarruy,  2  Johns.  Co.  Rep.  677. 

So,  an  insolvent  debtor  meyt  bonaJUU,  assign  his  properly,  if  it  be  not  subject 

Ao  any  lien,  in  trust,  for  the  benefit  of  all  his  creditors  ;  and  the  assent  of  the 

creditors  is  not  essential  to  tbe  validity  of  the  deed.     But  if  the  assignment  be 

made  directly  to  the  creditors,  without  the  intervention  of  trustees,  tbeir  assent 

will  be  decenary.     Micoll  v.  Mumjurd,  4  Johns.  Ch*  Rep.  628,     * 

And  so,  where  a  debtor  conveys  all  bis  estate  real  and  personal,  in  -trast,  for  the 
benefit  of  ail  bis  creditors,  the  trustee  is  considered  as  a  bona  Jidt  purchaser. 
Dey  v.  Dtmfutm,  2  Johns*  Ch*  Rep.  182. 

An  assignment  of  proper tj  to  trustees,  in  trust,  for  the  payment  of  debts,  with 
a  power  of  revocation,  and  of  the  appointment  of  new  trusts,  sec*,  though  it  may 
be  avoided  by  a  person  who  had  previously  acquired  a  tirle  under  the  assignor,  is 
capable  of  confirmation  by  a  subsequent  irrevocable  deed  j  provided,  in  the  mean 
time,  tbe  rights  of  creditors  have  not  intervened.  Murray  v.  Riggs,  on  appeal, 
15  Johns.  Ch.  Rep.  671.    Contra,  S-  C.  2  Johns.  Ch.  Rep.  665. 

Where  an  assignment  of  property  is  made,  in  trust,  for  the  benefit  of  the  trus- 
tee, ood  a  third  person,  no  agreement  between  the  assignor  and  the  trustee  can 
deprive  such  third  person  of  the  full  benefit  of  tho  assignment.  Mtnomitr  v. 
Kaitman,  3  John?.  Ch.  Rep.  3* 
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It  was  the  repeated  doctrine  q$  Lord  Mamfieli  (z),  tb«t  every 
net  done  with  a  view  to  defeat  the  Bankrupt  Laws,  by  giving  a 
preference  to  Creditors,  is  fraudulent  and  void,  and  if  by  Deed  is 
an  \ct  of  Bankruptcy  (a) ;  but  a  Trader,  it  seems,,  may  show  a 
preference  to  particular  Creditors,  provided  it  is  not  done  under 
the  apprehension  of  Bankruptcy,  and  the  property  so  conveyed 
does  not  exhaust  the  whole  estate,  or  what  remains  is  not  co» 
lourably  left  (b).  . 

The  Surrender  of  a  Copyhold  Estate  in  favour  of  a  particular 
Creditor,  is  not  an  Act  of  Bankruptcy  under  the  1  Jac.  L.  c.  15. 
a  £,  because  it  dots  not  defeat  or  delay  Creditors,  the  Copyhold 
being  neiih-  r  liable  to  a  fieri  jaciae,  °r  to  an  elegit  (c). 

A.  brought  an  Action  against  B.  for  Auultery  with  his  Wife, 
and  thereupon  B  assigned  his  Estate  to  Trustees,  in  Trust  to 
pay  Debts  mentioned  in  a  Schedule,  and  such  other  Debts  as  be 
should  name  within  ten  days ;  and  afterwards^  recovered  5000/. 
damages,  and  filed  a  Bill  to  set  aside  the  Deed,  but  it  was  held 
not  to  be  fraudulent;  A  being  no  Creditor,  *ou  the  exe-  [*54S 
cution  uf  the  Deed,  and  bis  Debt  recovered  after,  being  founded 
in  maleficw  [d]. 

If  a  Man,  in  his  Life,  creates  a  Trust  for  payment  of  Debts, 
and  annexes  a  Schedule  of  some  Debts,  and  creates  a  Trust- 
Term  for  the  Payment,  as  that  is  in  the  nature  of  a  Specialty, 
it  will  make  these,  though  simple-contract  Debts,  carry  Inter- 
esr(t). 

A  Bill  by  such  Creditors  as  had  signed  a  Deed  of  Composition 
arising  from  a  Trust-Estate,  conveyed  for  the  purpose  of  paying 
Debts  in  general,  other  (Creditors  refusing  to  come  in  to  have  the 
Trusts uf  the  Deed  carried  into  execution,  has  been  dismissed^); 
but  it  seems  a  Bill  may  be  exhibited  by  those  Creditors  who  come 
in  under  the  Tiust-Deed,  against  those  who  stand  out,  to  come 
in,  or  renounce  the  benefit  of  tbe  Trust  (g). 

If  Creditors  are  to  execute  a  Deed  of  Assignment  by  a  time 
stated  therein,  and  it  is  provided  by  the  Deed,  that  in  case  they 
do  not  do  so  the  Deed  shall  be  null  and  void ;  in  case  they  do 
not  execute  the  Deed  within  that  time  the  Deed  is  void  at  Law ; 

■ 

(z)  Worsley  v.  De  Mattos,  1  Burr.  (e)  Ez  parte  Cockshott,  3  Br©.  C. 

467.      Hague    v.    Kollislon,   4    Burr.  C*  502;  but  see  tbe  observation*  on 

9174.    Aldcrson   v.   Temple,  4  Burn,  this   decision    9  Christian's  Bankrupt 

2235.     Harman  v.  Fisher,  Cowp.  117.  Law,  p.  112. 

Bu«t  t.  Cooper,  Cowp  629.    Hassel!  t.  (d)  Lewkner  r.  Freeman,  Prec.  Ch.' 

Sioptfon,  Dough  89.    8.  C.  I  Bro.  C.  C.  105. 

99.      Devon    v.    Walls,    Dougl.    86.  («)  Barwell  ▼.  Parker,  9  Yes.  363; 

Butcher  r.  Easts,  Dougl.  294.  and  see  Countess  of  Kildare  y.  Hobson, 

(a)  See  2  Christian's  Bankrupt  Law,  4  Bro.  P.  C.  164. 

p.    128,    and    tbe    distinctions    there  (/>   Atherton   v.  Worth,  1   Dick, 

taken.  376. 

(©)  Jacob  v.  Shepherd,  1  Burr.  478.  {()  Dunch  ?.  Kent!  Vera.  900 ; 

Unwin  v.  Oliver,  mentioned  in  1  Burr,  but  see  Atherton   ▼.  worth,  1  Dirk. 

481.  375. 
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but  it  is  the  constant  coarse  in  Equity,  that  if  Creditors  act  unT 
der  such  a  Deed,  and  thereby  treat  it  at  valid,  although  they  harp 
not  executed  it,  that  a  Court  of  Equity  will  also  act  under  it, 
and  treat  it  as  valid,  whether  such  Creditors  have  signed  it  ot 
not  h). 

*644]  *It  seems  doubtful,  whether  under  a  Trust  €t  to  raise 
Money  by  Sale  or  Sains,  Mortgage  or  Mortgages,"  and  Money 
is  raised  by  Mortgage,  the  Trustees  have  power  to  sell  the  Estate 
to  pay  off  the  same  (t). 

Where  a  Deed  of  Trust  is. made  for  payment  of  D^bts,  it  ex- 
fends  only  to  Debts  contacted  at  the  time  of  making  the 
peed  (k).  It  has  also  been  held  that  a  Provision  for  Debts  car- 
rying Interest  does  not  include  what  may  be  owing  in  respect  of 
Property  jn  an  Executor's  hands  which  be  may  be  liable  to  re- 
pay with  Interest  (/).  When  a  Man  settles  his  Lands  for  pay- 
ment of  his  Debts  generally,  all  his  Creditors  are  equally  con- 
cerned and  entitled,  and  none  is  to  be  preferred  before  another, 
and  in  this  case  Debts  without  Specialty  are  to  be  in  the  same 
condition,  and  equally  regarded  <ts  Debts  by  Specialty;  (1)  for 
though  there  be  a  difference  in  case  of  JSxerutors  who  are  to  pay 
Specialties  before  Promises,  that  is  an  artificial  preference  by 
Law,  but  naturally  a  Debt  by  Contract  without  Specialty  is  as 
just  as  the  other.  And  the  Conveyance  to  Trustees,  being  them- 


(4)  Spottiswoode  v.  Stockdalc,  Coop.  S3.       S.    C.    1   Vern.  28;    but 

146,  6.    Ex  parte  Slaw,  i  Madd.  Rep.  \jt w^ner     r.    Freempo,     Prac.     Ch. 

$93.  105. 

(/)  Falk  r.  Lord  Clinton,   12   Yes.        (/)  V.  C.  Leach  in  WHlock  t.  1 

48.  26  June  1816, 

(k)   Purefoy    r.    Purefey,    2  Dick. 

—    i     ■        ■       ■    ■  ■       hi  '  ' '  ■■  - — ■  ■     ■  ■■■  ■ 

{»  ytye  Cedwije  t.  Gelstgn,  on  appeal,  IQ  Johns.  Rep  507.  M'Dermutt  r, 
Strong,  4  Johns.  Ch.  Rep.  637.  Thompson  v.  Brown,  4  Johns.  Ch-  Rep.  1 19. 
Riggs  v.  Murray,  2  Johns.  Ch.  Rep.  577.  But  where  the  law  gives  a  prioritj, 
•quit?  frill  cot  destroy  it ;  and  especially,  where  legal  asset*  ace  created  by  sta- 
tute, es  in  pas?  of  judgments,  they  remain  such,  and  will  be  protected,  though 
the  creditor  is  obliged'  (o  resort  to  chancery  for  relief*.  Codwise  v.  Griffon,  vf 
mipra. 

"So,  where  «  judgment  creditor,  who.talcc?  out  execution  at  law,  nad  is  unable 
to  reach  a  residuary  trmt  interest  in  the  chattel*  of  his  debtosl  and  files  the  bill  in 
chantry  for  relief,  he  thereby  gains  a  legal  preference,  which  will  be  recognised 
ia  equity,  And  which  cannot  be  impaired  by  any  .«ub*cqucnl  assignment  of  such  in* 
teres t,  by  the  debtor.    flTDtrmuU  v.  Strongs  vt  supra. 

So,  a  ijrerpe  in  chancery  .is  equivalent  to  a  judgment  at  law,  and  if  prior  in  time, 
is  first  to  be  paid.     Thompson  v.  Brmnt  ut  supra.  * 

And,  generally,  a  debtor"  ma}'  give  preference  to  particular  creditors,  when  no 
U*»al  lie*  intervenes,  and  when  the  transaction  is  fair  and*  honest.  bl'Menomy  v. 
itytfJToy,  3  Johns.  Ch.  Ucp.  435.  JPMenomy  v."  Roos  velt,  3  Johns-  Ch.  Rep. 
446.  Williams  r.  Brown,  4  Johns.  Cjj.  Rep.  C8S.  Murray  y.  Riggs,  on  appeal, 
15  Johns.  Rep.  571* 

F«r  the  purpose  pf  an  equal  distribution 'of  assets,  chancery  will  enjoin  credit- 
or!! from  proceeding  at  law.*  Thompson  v.  Brown,  ut  supra.  Benson  ▼•  f>  Roy, 
4  Johne.  Oil.  Rep.  651.     But  creditors  will  not  be  restrained  from  proceeding  a< 

"-t.  merely  on  a  bjU  being  filed  in  chancery,  against  an  executor  or  administrator ; 
judgment  at  law,  obtained  before  a  decree,  will  be  protected  in  its  priorfty. 
von  v>  ffrovtn,  ut  svpra, 
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selve*  Creditors  and  Sureties,  for  a  guard,  doth  not  give  them 
any  preference  before  others  (m). 

Where  Estates  are  conveyed  or  devised  to  Trustees,  upon 
Trust  to  sell,  and  to  apply  the  Purchase  money  for  any  particu- 
lar or  specific  purpose,  a  Purchaser  of  the  Estate,  with  notice 
of  the  Trust,  is  bound  to  see  to  the  application  of  the  Purchase- 
Money  ;  (1 )  *for  if  the  purposes  to  which  it  i*  directed  are  [*645 
not  fulfilled  by  the  Trustees,  the  Estate  will  still  be  liable  to  them, 
in  the  hands  of  the  Purchaser  (n) .  This  subject  has  already 
been  adverted  to  (o).  It  is  usual  in  Deeds  or  Wills  by  which 
Trustees  are  empowered  to  sell  Lands,  to  insert  a  clause,  de- 
claring their  receipts  of  the  Purchase-moneys  shall  be  a  suffi- 
cient discharge  to  the  Purchasers.  This  clause  relieves  a  Pur- 
chaser from  the  necessity  of  seeing  to  the  application  of  the  Pur- 
chase-money. 

4.  By  the  Common  Law,  a  Chose  in  Action  cannot  be  assigned, 
or  granted  over  ( j>),  except  in  the  case  of  the  King,  who  may 
either  grant  or  receive  the  same,  by  Assignment  (q)\  but  in 
Equity  a  Chose  in  Action  may,  for  a  consideration  (r),  be  assign- 
ed s),  even  by  parol  (f),  and  is  good  against  Creditors  under  a 
Bankruptcy  (u);  and  in  an  Assignment  by  Deed  no  particular 
words  are  necessary  (&),  though  it  usually  contains  an  Agree- 
ment to  permit  the  Assignee  to  make  use  of  the  name  of  the  As<* 
signor  to  recover  the  Property,  and  is  considered  in  the  nature 
of  a  Declaration  of  Trust  (y).  (2) 


(m)  Anon.  S  Cfa*  Caa.  54.  without  a  consideration.    [3  P-  Wm, 

(n)  1  Cruise's  Dig.  527.  199.] 

(©)  Ante,  p.  443.  (*)  Sqpib  v.  Wynn,  1  P.  Wms.  381, 

(p)  Lampet's  Case,  10  Co-  48a.  Wright  t.  Wright,  I  Ves.  411.     Row  ▼. 

iq)  See  8  Ves.  181.     Dy.  306.  Dawson,  1   Ves.   889,   333,  overruling 

(r)  In  Lord  Carteret  t.  Paschal),  3  P.  Thomas  and  Freeman,  8  Vera.  663. 

Wms.  199,  it  was  held  it  might  be  as-  (1)  Heath  ▼.  Hall,  4  Taunt.  323. 

signed  without  consideration  ;  but  see  8  (w)    Browne    t.  Heathcotc,  1   Atlr. 

V*rn.  595.  3  Chan.  Rep.  90.     Anon.  8  160. 

treem.  145.    Robinson  ▼•  Bavasor,  Vin.  (y)  1  Ves*  332. 

Abr.  tit     Assignment,  (D)  Ca.  89     A  (y)  Butl.  Co-  Lit.  8386.  n.  1.  3  P. 

Husband,  certainly,    cannot  assign    a  Wms.  199. 

Chose  in  AcUon  in  right  of  his  Wife, 

■»  '        , 

(1)  Vide  /.suing  v.  Peyton,  2  Des.  375,  378. 

(2)  Courts  of  law  will  take  notice  of,  and  protect  the  rights  of  an  assignee  of  a 
chose  in  action,  against  all  persons  having  either  implied  or  eipress  notice  of  the 
trust  or  assignment.  Welch  ?.  JtimdeviUe,  1  Wheat.  235.  MandevUle  ?.  Welch, 
5  Wheat.  277, 283.  Raymmd  v.  Squire,  1 1  Johns. Rep.  47.  •Andrews  v.  B etcher, 
1  Johns.  Ca«.  411.  Bridge  v.  Dorr,  19  Johns.  Rep  95.  Anderson  ▼•  Van  Alen, 
12  Johns.  Rep.  343.  IMtlefield  v.  Storey,  3  Johns.  Rep.  481.  Wardel  v.  Eden,  2 
Johns-  Cas.  121- 

A  special  notice  of  the  trust  or  assignment  need  not  be  shown  ;  it  is  sufficient, 
if  the  part;  has  such  knowledge  of  the  tacts  and  circumstances,  as  will  put  him  on 
inquiry'    Anderson  *.  Van  Alert t  %U  supra. 

So,  the  assignor  of  a  chose  in  action  cannot  defeat  an  action  brought  in  bis 
name  by  the  assignee,  by  a  rel<  ate  to  the  defendant,  after  notice.  Andrews  r. 
fieecker,  Raymond  r.  Squire,  MandevUle  ?.  Welch,  ut  supra.  Nor  by  a  collusive 
agreement  with  the  defendant,  to  dismiss  the  suit.  Welch  ▼.  MandetHte,  vt 
supra.  • 
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•546]  A  Bond  (*),  the  benefit  of  a  Decree  or  *  Judgment  («), 
Policies  of  Insurance  (x)  Debts  (y),  or  other  Chases  in  Jktion, 
may  thus  be  assigned. 

By  the  Law  of  Ireland,  Judgments  maj  be  assigned  even  at 
Law,  and  the  Assignee  way  take  all  the  remedies  in  bis  own 
naine(z). 

A  Chose  in  Action  once  assigned  cannot  in  general  be  after- 
wards a*si*ned,  though  the  Attainment  be  without  notice  (a). 
If,  however,  the  Pun- baser  of  a  Chose  in  Action  gives  no  notice 
to  the  Trustee  of  his  Purchase,  and  such  equitable  Bight  is 
afterward  assigned  to  a  second  Purchaser,  who  gives  no- 
tice of  his  Assignment,  he  it  has  been  thought,  would  be  pre- 
ferred (6). 

The  reason  of  the  Common  Law  for  not  allowing  such  As- 
signments has  b<  en  considered  as  refined  (c),  but  there  seems  to 
bave  been  wisdom  in  it,  (as  there  is  in  almost  all  the  provisions 
of  the  Coiiimou  Law,  since  it  tended  to  champerty  and  mainte- 
nance, and  to  pass  Debts  into  the  hands  of  the  more  powerful, 
who  were  thus  enabled  to  oppress  the  inferior  orders.  Courts 
of  Equity,  however,  considering  that  in  a  commercial  country 
mucn  property  must  lie  in  contract,  will  protect  the  assignment 
of  a  Chose  in  Action,  as  much  as,  the  Courts  of  Law  will  that  of  a 
Chose  in  Possession  (d). 

♦547]  *An  Assignee  of  a  Chose  in  Jlction,  as  be  is  entitled  to 
all  the  rem*  di<  s  ot  the  Seller  \f),  so  he  takes  it  subject  to  the 
same  Equity  us  it  was  liable  to  in  the  Assignor's  bunds  (g),  (I) 
except  in  the  case  of  the  Assignment  of  Bills  of  Exchange,  or 
Notes  before  they  are  dm ,  which  may  be  enforced  by  an  Assignee 
for  a  valuable  consideration,  though  no  consideration  was  given 


i: 


[*)  3  P.  Wro*.  200.  4th  edit,  who  cites  Stanhope  r.  Earl 

[«)  3  P.  Wins.  199.  Verocy,  Bull,  note  (1.)  to  Co.  Lit  8901: 

(x)  Sadler*  Company  ▼•  Badcock,  1  1  Ves.  567.  9  Ves.  410. 

Sergt.  Wil§on*s  Rep.  89.  (c)    Thomas  ?.  Freeman,  9   Vent. 

(y)  Ex  parte  Aiderson,  1  Madd.  Rep.  563. 

53.  (d)  4  Cruise's  Dig.  I  SI. 

(z)  O'Falloo  v.  Dillon,  2  Sch.  &  Left-.  (/)  Ex  parte  Lloyd,  17  Ves.  345. 

38*  (g)   Coles  t.    Jones,  2   Tern*  698. 

(*)  Toumlle  r.  Naish,  3  P.  Wins.  Turton  and  Benson,  8  Vera.  764%    Hill 

307     Brace  v.  Duchess  ot  Marlborough,  and  Caillovel,  1    Ves.  188.     Davies  v. 

8  P.  Wms  496.  Austen,  1  Ves.  jun-  247. 

(6)   Sugdeit's   Vend.  &  Purch.  600, 


( 1 )  Vide  Murray  *.  Lylburn,  3  Johns.  Ch.  Rep.  441 .  Men  ▼.  Randolph,  6  Joans. 
Ch.  Rep.  693.     Ruxsell  v.  Clark's  Exrs.  7  Cr&ncb,  69,  97. 

But  the  assignee  of  a  chose  in  action  is  not  subject  to  any  latent  equity  residing 
in  a  third  person,  against  the  assignor*  Murray  ▼.  J^flburn,  til  supra.  Livingston 
t.  Dean,  2  Johns.  Ch.  Rep.  479. 

In  order  to  subject  the  assignee,  to  such  an  equity,  he  must  have  either  express 
or  constructive  notice  of  it,  at  the  time  of  the  assignment.  Livingston  y*  Dean,  trf 
sitpra. 
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by  the  Person  who  assigned  to  him ;  an  exception  made  in  favour 
of  Trade  (h). 

Where  there  is  an  Assignment  of  a  Mortgage,  in  general 
cases,  the  Assignee  takes  it  entirely  at  his  risk  as  to  what  is 
due  between  the  Mortgagor  and  Mortgagee,  upon  taking  the  ac- 
count from  beginning  to  end,  unless  the  former  joins  in  the  As- 
signment (t)  (1). 

If  after  an  Assignment  of  a  Mortgage,  payments  are  made  to 
the  Mortgagee,  without  notice  of  the  Assignment,  the  Assignee 
must  allow  such  payments  ;  and  tiiis,  though  the  Assignment  of 
the  Mortgage  be  registered,  for  the  registry  is  not  notice  for  that 
purpose  (fc) . 

A  statement  in  an  Assignment  of  a  Mortgage,  that  so  much 
is  due  for  Principal,  and  so  much  for  Interest,  concludes  a  Mort- 
gagee, though  not  the  Mortgagor,  unless  be  is  a  Party  to  the 
Assignment  (I),  it  is  ill  advised,  therefore,  to  take  an  AssigQr 
ment  of  a  Mortgage  without  making  the  Mortgagor  a  Party,  and 
*beiag  satisfied  as  to  the  sum  really  due  (m).  As  be-  [*&46 
tween  the  Mortgagee  and  the  Persons  claiming  und<  r  him,  toitft- 
6tti  the  privity  of  the  Mortgagor,  they  cannot  add  to  what  is  due, 
settle  the.  account,  or  turn  the  Interest  into  Principal  («). 

If  a  Mortgagor  permits  an  Assignee  to  pay  the  Assignor  a 
sun  of  Money,  which  he,  with  the  knowledge  of  the  Mortgagor, 
represents  to  be  due,  he  will  hioiM  ll  be  bound  by  the  transac- 
tion (o). 

If  a  Legacy  be  assigned,  the  executor  when  called  upon,  can* 
not  set  off  a  debt  due  to  himself  from  the  Legatee  (p). 

Where  there  has  he  en  an  Assignment  of  a  D<  bt,  the  Debtor, 
having  notice  of  the  Assignment,  is,  in  Equity,  considered  as 
bound  to  pay  the  Money  to  the  Assignee,  and  not  to  the  original 
Creditor  (9) ;  but  the  Debtor  in  the  absence  of  notice,  may  pay 
the  original  Creditor  (r). 

When  a  Debt  is  assigned,  it  is  necessary,  in  order  to  prevent 
the  efft-ct  of  the  Statute,  21  (Jac.l.  c.  19,  sec.  10  and  11,) 
where  the  Assignor  afterwards  becomes  Bankrupt,  that  the  Se- 

(h)  Anoo.  Com.  Rep.  49.  S.  C.  2  Eq.  Fitton,  1   Vcrn.   169,   in  note  1,  and 

Abr.  85.  Gladwin  v.  Httchmau,  2  Vera.  135. 

(i)    Chambers  t.   Gold  win,   9   Ves.  (o)   Chambers   ?.   Gold  win,  9   Yes. 

364  268.  270. 

(I)    Williams    r.    Sorrell,    4   Yes.  (p)  Wfaitaker  v.  Rush,  AmbI  407. 

389.  (q)  Row  v.  Dawson,  1  \vz  122    Rj- 

(/)  Care*  v.  Johnstone,  2    Sch-  &  all  v.    Kowles,  1   Vez.   34**.  362.  367. 

Lefr.  296.                            '  Langley   v     Lord   Oxford,   AmbI.   17. 

(m)   Matthews  r.  Wallwyn,  4  Yes.  Fenner  v.  Mears,  2  Black.  Rep.   1269. 

127.  Israel  v.  Douglas,  1  H.  Black.  239 ;  but 

(n)  Ibid.  12S ;   and  see  Askenburst  see    the    observations   on    Fenner   ▼. 

v.  James,  3  Atk.  271 ;  but  see  contra  Mears,  in  15  East,  5S7,  n.  (a.) 

the  decree  in  Earl  of  Macclesfield  v.  (r)  Jones  v.  Hibbons,  9  Yes.  410. 

(1)  Vide  Lbmgalon  ▼.  Dean,  2  Johns.  Ch«  Rep.  479*    Skima  t«  Caig,  7 
Crancb,  34,  48. 
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curity,  if  any,  should  be  delivered  to  the  Assignee,  and  noticte 
given  to  the  Debtor  (*). 

*549]  *AI1  possibilities  or  contingent  Interests,  whether  of  Real 
or  Personal  Estate,  though  not  grantable.at  Law,  are,  it  seems,  in 
general,  asuighable  in  Equity  (u),as  well  as  transmissible,  and 
devisable  (*).  But  an  Assignment  of  the  halfipay  of  an  officer 
has,  upon  grounds  of  public  policy,  been  held  to  be  bad  (y) ; 
though  previous  to  the  Statute  (*)  the  pay  of  a  seaman  might  be 
assigned  (a). 

At  Law,  the  sale  by  an  Heir  of  his  hope  of  succession  is  void  (A); 
though  in  Equity  there  ate  cases  where  it  has  been  estab- 
lished (c),  but  Lord  Eldon  has  expressed  a  serious  doubt  upon 
this  point  (d) ;  and  it  was  the  doctrine  of  the  Civil  Law,  Nu&us 
posse  filufamilias  bonum  notnen  expeetata  patris  morte  fieri  (e).  If 
an  estate  descends  to  a  Bankrupt  after  he  has  obtaiued  his  Certi- 
ficate, it  has  been  held  not  to  pass  by  the!  Commissioners  Assign* 
ment,  and  the  Bankrupt  takes  it  (f) ;  but  if  it  were  assignable  in 
Equity  it  seem*  it  would  pass.  This  decision,  therefore,  appears 
to  fortify  the  doubt  of  Lord  Eldon;  which  seems  founded  on 
principles  of  public  policy  (g) .  Such  Assignment,  by  the  Scotch 
Law  is,  however,  good  (A). 

*550]  Not  only  a  Trust  in  esse>  but  the  possibility  of  a  *Trust 
may  be  assigned  in  Equity  (g).  Assignments  by  a  Husband  of 
Choses  in  Action  belonging  to  his  Wife  have  before  been  adverted 
to  (A). 

We  proceed  now  to  the  consideration  of, 

1L  Express  Trusts  created  by  Will 

The  doctrine  as  to  Devises  and  Bequests,  taken  in  its  full  ex* 
tent,  and  comprehending  Devises  and  Bequests  of  Legal,  as  well 
as  of  Tru  t  Ebtates,  would  unavoidably  be  very  voluminous ;  but 
it  is  only  the  consideration  of  Devises  and  Bequests  m  Trust, 
which,  consistently  with  the  plan  of  this  work,  is  here  necessary 
to  be  considered  ;  for  they  alone  peculiarly  belong  to  equitable, 
cognizance.  Nor  is  it  all  Devises  of  Land  in  trust  that  will  here 
be  noticed,  but  only  such,  where  the  construction  of  the  words 

(*)  Jones  ▼•  Gibbons,  9  Vei.  41  a.  Vide  what  is  said  in  Lord  Duraley  r. 

(u)  Warmistry  v.  Taufietd,  1  Ch.  Rep.  Fitzhardfnge,  6  Ves.  2ffl. 
$9  ;   and  see  1  Ch*  Ca.  8.  (rf)  In  Harwood  v.  Tooke,  MS.  April 

(x)  Fearne  on  Executory  Devises,  p.  1804 ,  and  see  Carleton  v.  Leignton,  3 

548,  &c.  last  edit.  Merit.  667. 

(y)  Stone  r.  Lidderdale,  2  Anstr.  539;        (e)    Dig.  L  xiv.  tit.  6,  cap.   1,   in 

and  see  3  Term  R*  p>  244.  prrfat. 

(z)  1  Ceo.  2.  st-  2.  c.  14.  (/)  See  post. 

(a)  Crouch  v.  Martin,  2  Vera.  595.  (g)  See  on  this  subject  1  Fonbl.  215. 

(6)  Toucbst.  239.  Perk.  68.  Jones  v.         (h)  1  Vol.  Diet.  Decisions,  p.  333. 
Roe,  3  T.  R  88.  (g)  Warmistry  v.  Tanfield,  1  Ch*  Ren- 

(e)  HobsOD  ? .  Trevor,  2  P.  Wms.  191.  29. 
Beekiev  t.  Newland,  2  P.  Wms*  181.       (h)  Ante,  478* 
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of  ft  willis  different  in  Equity,  from  the  construction  which  the 
same  words  would  receive  in  a  court  of  Law ;  for  in  those  case* 
where  the  construction  of  a  Court  of  Equity  upon  words  is  the 
same  as  in  a  Court  of  Law,  Equity  professes  to  follow  the  Law, 
and  the  Common  Law  decisions  must  be  resorted  to  as  the  most 
conclusive  authorities.  In  all  those  cases  where  there  is  an  express 
Devise  m  Trust,  or  where  the  Estate  is  in  the  hands  of  Trustees, 
a  Court  of  Equity  is  exclusively  entitled  to  decide.  Courts  of 
Law  will  not  take  cognizance  of  a  Trust ;  and  so  strictly  do  they 
adhere  to  this  rule,  that  if  a  Case  be  sent  to  them  from  the  Court 
of  Chancery  for  their  opinion,  they  will  refuse  to  give  it,  if  the 
Case  states  a  Trust  (t). 

♦The  Common  Law  Courts  in  such  cases  have  no  juris»[*551 
diction;  and  on  the  other  hand,  generally  speaking, the  Chancel- 
lor has  nothing  to  do  with  Legal  Estates,  but  his  right  of  deciding 
as  to  them  often  arises  collaterally,  if,  for  instance,  an  Estate 
is  agreed  to  be  sold,  and  a  Bill  is  filed  by  the  vendor  to  enforce 
a  specific  performance  of  the  Agreement,  in  such  case  the  vendee 
may  answer,  I  am  ready  to  perform  my  Agreement  if  you  the 
Plaintiff  can  make  a  good  Title."  Upon  this  as  before  observed, 
it  is  referred  to  the  Master,  to  consider  if  a  good  Title  can  be 
made  ;  and  upon  exceptions  to  his  Report,  the  Chancellor  may 
be  called  upon  to  determine  as  to  the  legal  Title  to  the  Estate. 
In  these,  and  in  a  variety  of  other  cases,  that  might  be  put,  the 
Chancellor  is  often  called  upon  to  decide  on  the  legal  Title  to 
an  Estate,  though  the  Courts  of  Common  Law  never  can,  in 
any  way,  be  called  upon  to  determine  on  an  equitable  title  to  an 
Estate.  But  though  in  these  instances  the  chancellor  may  be 
called  upon  to  decide  a  strictly  legal  question,  yet  if  he  has  any 
doubt  upon  the  subject  (unless  the  parties  wish  to  have  a  Judg- 
ment without  directing  a  case,)  he  usually  directs  a  Case  to  one 
of  the  Law  Courts  (k)  ;  thus  acknowledging  those  Courts  to  be, 
as  they  certainly  are,  the  proper  forum  for  the  decision  of  such 
questions.  We  shall  not  therefore,  (in  conformity  with  the  plan 
of  this  work  (/),  which  is  exclusively  confined  to  Chancery  doc- 
trine,) notice  any  of  those  Decisions  which  have  been  made 
upon  legal  Titles ;  and  shall  only  premise,  that  there  is  no  differ- 
ence between  Law  and  *Equity  in  determining  upon  the  [*552 
effect  of  a  testamentary  act  (m),  and  that  the  Devise  of  a  Trust 
must  have  the  same  construction  as  that  of  a  legal  Estate  (n) ; 
a  court  of  Equity  having  (with  some  few  exceptions)  no  greater 
latitude  in  the  construction  of  Wills  than  a  fcourt  of  Law  (o). 

Whether  an  Estate  in  Fee,  in  Tail,  or  for  Life,  or  otherwise, 

(0  See  5  Vee.  578.  jun.  335,  6. 

(k)  8ee  Attorney-Gen.  and  Vigor,  8  (n)  Atkinson  t.  Hutchinson,  3  P. 

Ve*  973.  Wins.  259. 

(I)  8ee  Preface.    .  (©)  See  Duke  of  Marlborough  r.  Lord 

(m)  Babergham  t.  Vincent,  3  Vee*  Gotolphin,8  Yes.  74. 

Vol.  \»     48 
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passes,  the  quantity  of  the  Estate,  is  decided  hy  the  same  Rule* 
as  in  Courts  of  Law,  whether  the  Devise  be  of  a  Legal  or  a 
Trust  Estate,  except  in  the  case  of  Executory  Trusts,  there  being 
a  difference  between  what  are  termed,  "  Trusts  executed?  and 
"Executory  Trusts.19 

In  the  case  of  a  Trust  executed  there  ought  to  be  no  difference 
of  construction  in  a  Court  of  Equity,  from  what  there  is  in  a 
Court  of  Law,  upon  a  legal  limitation  (p).  It  was,  indeed,  the 
observation  of  Lord  Jejferies,  that  the  construction  of  Trusts 
must  be  governed  by  the  intention  (q)t  but  with  the  exceptions 
adverted  to,  no  rule  is  so  strictly  adhered  to  in  Equity,  and  con- 
sidered so  dangerous  to  depart  from,  as  that  the  construction  of 
Trusts  must  be  the  same  as  of  legal  Estates  (r).  It  is  not  so  to 
all  collateral  purposes,  since  a  Tenant  for  Life  of  an  equitable 
Estate  cannot  destroy  contingent  Remainders  (*). 

*553]  The  consideration  oi  Executory  Trusts  is  exclusively  ♦un- 
der the  cognizance  of  a  Court  of  Equity,  and  there  is  a  series  of 
Decisions  on  that  subject  peculiar  to  those  Courts. 

"This,"  says  Lord  Hardwhke,  in  a  case  be  tore  him  upon  a 
Devise,  "  is  a  mere  question  of  Law,  and  is  already  put  in  a  pro- 
per course  (a  Case  having  been  directed ;)  and  unless  there 
was  something  executory  in  it,  I  ought  not  to  meddle  with  it  in 
Equity,  except  there  were  some  Case  already  in  point  deter- 
mined" (t). 

Si  in  regard  to  Bequests  of  personal  Estate,  determinations 
upon  them,  in  most  cases,  belong,  in  preference  of  Courts  of 
Law,  to  the  consideration  of  Equity ;  for  Executors  or  Adminis- 
trators, are  considered  merely  as  Trustees  ia  a  Court  ol  Equity, 
and  all  Persons  to  whom  Bequests  are  made  are  considered  as 
Cestuis  que  Trust9  and  as  such,  entitled  to  have  their  rights  as* 
contained  and  protected  by  a  Court  of  Equity ;  and  to  those 
Courts  recourse  is  usually  had  to  obtain  the  benefit  of  a  Bequest 
of  personal  Property. 

We  shall,  therefore,  after  a  few  words  upon  the  general  Rules 
for  the  construction  of  Wilts,  proceed  to  consider  Executory 
Trusts  and  personal  Bequests. 

In  regard  to  Decisions  upon  Wills,  there  is  only  one  general 
Rule  of  Construction,  equally  for  Courts  of  Equity  and  Courts 
oi  Law ;  which  the  Courts  are  bound  to  apply,  however  they  may 
condemn  the  object.  The  Intention  must  be  followed  where  it 
is  plain ;  even  though  contrary  to  the  legal  operation  of  words 
in  the  Will  («) ;  ( 1 )  for  in  a  Will  no  particular  words  are  required 

(?)  Wright  ▼.  Pearson,  Ambl.  368.  Tafbot   held,  dearly,  the    Remainder 

(q)  Norton  v.  Mascall,  2  Vern.  24.  could  not  be  destroyed,  S.  C.  For*  145. 

(r)  Wright  against  Englefield,  Ambl.        (0  Colson  v.  Colson,  2  Atk.  250. 
473.    Lord  Falkland  t.  Bertie,  2  Vern.        (u)  Cowper  r.  Earl  Cowper,  S  P. 

342.  Wins.  741. 

(»)  In  Chapman  t.  Blisset,  MS.  Lord 


(1)  Vide  Lamberts*  Let.  v.  Pern*,  3  €ranchf  S7. 
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to  pass  an  Estate,  but  any  word*  that  show  *the  intention  [*554 
of  the  Testator,  are  sufficient  (*) .  This  intention  is  to  be  elicit* 
ed  from  the  whole  Will  taken  together,  but  nothing  dehors  is  al- 
lowed to  be  produced  to  explain  the  same,  jinless  there  be  a  latent 
ambiguity  in  the  Will  (or).  (1)  Every  word  is  to  have  its  effect 
if  it  possibly  can  (y).  Every  word  is  to  be  taken  according  to 
the  natural  and  common  import  (z);  (2)  but  whatever  may  be 
the  punctuation  (a),  or  the  strict  grammatical  construction  of 
the  words  of  a  Will,  that  is  not  to  govern,  if  the  intention  of  the 
Testator  (*),  from  the  words  and  the  context  of  the  Will  una- 
voidably (c)  requires  a  different  construction  (d).  "  If,"  saya 
Lord  Jlhanley,  "  upon  a  general  view  of  the  Will  I  can  collect 
the  general  intention,  or  any  one  particular  object,  and  there  are 
expressions  in  the  Will  in  some  degree  militating  with  it,  if  I 
plainly  see  those  expressions  are  inserted  by  mistake,  I  may  re- 
ject them  («).  But  I  cannot  reject  any  words  unless  it  is  per- 
fectly clear  they  were  inserted  by  mistake  (/);  and  if  two 
parts  of  the  Will  are  totally  irreconcilable,  I  know  of  no  rule  but 
by  taking  the  subsequent  words  as  an  indication  of  a  subsequent 
intention  (g)." 

♦In  endeavouring  to  ascertain  the  meaning  of  a  Testa*  [*555 
tor,  the  absurdities,  improbabilities,  and  inconsistencies,  which 
may  arise  out  of  cases  falling  witbin  one  construction  or  another, 
have  constantly  been  attended  to,  with  a  view  of  ascertaining 
such  meaning  (A).  In  the  construction,  therefore,  of  Wills,  the 
Court  will  not  exactly  consider  the  order  of  placing  the  words, 
if  it  would  better  answer  the  apparent  intent  of  the  Testator 
otherwise,  and  render  a  limitation  sensible  (i); — but  not  to  let  in 
different  Derisefes  and  Legatees  in  a  Will  (k). 

(«)  Dobbins  t.  Bowman,  3  Atk.  409.  3  Atk.  595. 

(x)  Andrewi  against  Emmot,  3  Bro.  (/)  I&testamentis  ratio  tacit*  no*  Met 

0.  C.  303.  See  on  this  subject  Plaidoyes  considerari  sed  verb*  tdum  considerari  de- 

de  U  Maitre,  722.  bent.    MuUa  possunt  movers  mentem  tes- 

(f )  Lowther  ?.  Earl  Westmoreland,  1  toioris,  91ns  not  latent,  ideo  per  dtvina- 

Cox,  67.  tionem  mentis  durum  est  c  verbis  rtcederc* 

(*)  Vid.  TheUusson  ▼.  Woodford*  4  Msntira,  Lib.  6.  c  14. 

Ves.  329.  (g)  Sims  r.  Doughtj,  5  Vet.  S47 ; 

(•)  Sandford  t.  Rsikos,  l  Merit.  651.  and  see  Constantino  ▼.  Constantino,  6 

(b)  Ibid.  Ves.  108. 

(e)  Phillips  t.  Chamberlaine,  4  Ves.  (A)  Per  Lawrence,  Just,  in  Leigh  ▼. 
57.  Leigh,  15  Ves.  103. 

(<f)  Tnennsson  v.  Woodford,  4  Ves.        (t)  East  t.  Cooke,  1  Ves.  32. 
311.  (*)  Duke  of  Martboroogh  t.  Lord 

(f)  See  accordingly  Haws  v.  Haws,    GedcJpfcin,  9  Ves.  61. 


(1)  Vide  Mann  ?.  Memn,  00  appeal,  14  Johns.  Rep.  1.  S.  C  1  Johns.  Cb.  Rep. 
231.    jm  ▼.  Dill,  1  Des.  237. 

A  will  and  codicil  are  to  be  construed  together,  as  parts  of  one  instrument.  West* 
eoU  t.  Cody,  5  Johns.  Ch.  Rep.  334. 

(2)  Mann  r.  Mammon  appeal,  14  Johns.  Rep.  1.  S.  C.  1  Johns.  Ch*  Rep.  231. 
Roosevelt  t.  Tteniwm,  1  Johns.  Ch.  Rep.  220.  Bunn  ?.  Wintkrop,  1  Johns.  Ch. 
Rep.  359- 
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A  mistake  cannot  be  corrected,  or  an  omission  supplied,  un- 
less it  is  perfectly  clear,  by  fair  inference  from  the  whole  Will, 
that  there  is  such  mistake  or  omission  (I).  (1)  Whenever  there 
is  a  doubt,  the  safest  w/iy  is  to  adhere  to  the  words  (m). 

If  words  of  art  are  used,  they  are  to  be  construed  according  to 
the  technical  sense  (n),  unless  by  the  context,  or  by  express  words, 
it  is  plain  the  Testator  did  not  intend  them  to  be  taken  in  that 
sense  (o).  But  the  Court  will  abide  by  the  prima  facie  intention, 
the  settled  meaning  of  the  words,  until  driven  out  by  strong,  solid, 
*556]  and  rational  interpretation,  put  *upon,  and  plain  infer- 
ence drawn  from,  the  rest  of  the  Will  (v). 

The  Court  are  bound  to  carry  the  Will  into  effect,  provided  it 
is  consistent  with  the  Rules  of  Law ;  (2)  for  Men's  Deeds  and 
Wills  by  which  they  settle  their  Estates  are  the  Laws  that  private 
Men  are  allowed  to  make,  and  they  are  not  to  be  altered  even 
by  the  King  in  his  Courts  of  Law  or  Conscience  (q). 

General  words  in  one  part  of  a  Will  may  be  restrained  by 
subsequent  words,  and  must  be  construed  so  as  not  to  defeat  the 
intention  of  the  Testator  to  be  collected  from  any  other  part  of 
the  Will ;  (S)  but  where  there  is  a  manifest  general  intent,  the 
construction  should  be  such  as  to  effectuate  it,  though  by  that 
construction  some  particular  intent  may  be  defeated  (r). 

Where  words  in  a  Will  are  capable  of  a  two-fold  construction, 
guch  construction  is  received  as  tends  to  make  it  good. 

It  has  been  said  that,  though  the  Court  can  construe  and  ex- 
pound the  words  of  a  Testator's  Will,  yet  they  cannot  strike 
them  out  of  it  entirely  (#);  and,  certainly,  a  Court  will  not  reject 
words  having  an  obvious  meaning,  upon  a  suspicion  that  the 
Testator  did  not  know  what  he  meant  (t)>  or  a  great  improba- 
*557]  bility  that  he  meant  what  he  has  said  (u);  but  *  words 

(0  Mellish  t.  Mellish,  4   Ves.  49.        (p)  Deane  v.  Test.  9  Vei.  158, 154. 
Phillips  t.  Chamberlaine,  4  Vet.  57.  (?)  Lord  Falkland  t.  Bertie,  9  Vera. 

(m)  Modish  t.  Mellish,  4  Ves.  50.  337. 

(n)  Lowther  ▼.  Earl  of  Wettmore-        (r)  1  Burr.  38.  4  Term  Rep.  83.  6 

land,  1  Cos,  p.  67.  Cruise's  Dig.  179.  9d  edition. 

(•)  Ibid,  and  see  Holloway  t.  Hollo*       <«)  Southcote  ▼.  Watson,  3  Atk.  933. 
way,  5  Ves.  401,  Ambl.  377.    Hodgson        It)  M ilnes  ▼.  Slater,  8  Ves.  306. 
t.   Ambrose,  Dong!.  337.    Phillips  t.        (u)  Chambers  ▼.  Brailsford,  9  Merir. 

Garth,  3  Bro.  C.  C.  68.    Doe  t.  Jesson,  95, 96.    S.  C.  18  Ves.  368. 
5  Maol.  and  Selw.  95* 


(1)  The  introductory  part  of  a  will  has  some  effect  in  the  construction  of  sub- 
sequent bequests  or  devises.  As  where  a  testator  directed  his  real  estate  to  be 
sold  by  his  executors,  and  the  proceeds  to  be  put  at  interest,  and  the  interest  to  be 
paid  annually  to  certain  persons,  and  the  surrirors  or  surviror  of  them,  but  was? 
silent  as  to  the  disposition  of  the  principal,  this  was  held -to  be  a  bequest  of  the 
principal  as  well  as  the  interest ;  it  being  apparent  from  the  introductory  part  of 
the  will,  that  the  testator  did  not  intend  to  die  intestate,  in  this  respect  Etarl  r. 
Grim,  1  Johns.  Ch.  Rep.  494. 

(9)  Vide  Rooteotlt  ▼.  Tharman,  1  Johns.  Ch.  Rep.  990.  Lambert?  Lee.  v.  Peine, 
3Cranch.  97,  130. 

(3)  Vide  Lambtrtf  Let.  t.  Paine,  3  Cranch,  97, 130.    IM^Dia,!  Des.  937. 
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may  be  rejected  where  they  are  repugnant  to  die  clear  intention 
manifested  in  other  parts  of  the  Will  (*),  and  there  cannot  be 
any  rational  construction  of  those  words  as  they  stand  (a) ;  bat 
a  positive  bequest  cannot  be  controlled  by  inference  and  argu- 
ment (6). 

It  has  been  obsyred,  that  if  two  parts  of  a  Will  are  totally  in- 
consistent, and  cannot  possibly  be  reconciled,  the  latter  shall 
prevail.  Where,  however,  the  same  thing  has  been  by  different 
parts  of  the  Will  given  to  two  persons,  doubts  have  been  enter- 
tained whether  they  should  not  be  joint-tenants. 

if  a  meaning  can  be  collected,  but  it  is  left  wholly  doubtful  in 
what  manner  that  is  to  take  effect,  the  Will  is  void  for  uncer- 
tain ty  (c). 

Such  are  the  leading  rules  adopted  in  respect  of  judgments 
upon  Wills ;  and  it  must  be  obvious,  that  a  decision  upon  a  per- 
plexed Will  must,  unavoidably,  very  much  depend  on  the  judi- 
cial discretion  of  the  Judge,  and  cannot,  perhaps,  be  otherwise 
characterized,  than  as  "  the  conjecture  of  the  Judge  upon  the 
meaning  of  the  Testator,  after  hearing  his  intention  discussed 
upon  the  whole  will  (d  )•" 

•  2.  An  executory  Trust  by  Will  is,  where  the  Will  does  not 
give  a  legal  Estate,  but  only  creates  a  Trust  to  be  carried  into 
execution ;  where,  in  short,  there  is  no  direct  Gift  made,  but  it 
is  left  to  the  Law  to  frame  the  Conveyance  under  which  the 
"Party  is  intended  to  take,  by  a  general  expression  of  in-  [*558 
tention  (c). 

The  distinction  between  Trusts  executed,  and  such  as  are  exe- 
cutory, is  this :  A  Trust  executed  is  where  the  Testator  has  given 
complete  directions  for  settling  his  Estate,  with  perfect  Imitations. 
An  executory  Trust  is  where  the  Testator's  directions  are  incom- 
plete, and  are  rather  minutes  or  instructions.  In  the  cases  of 
Trusts  executed,  legal  expressions  will  have  a  strict  legal  effect, 
as  in  immediate  devises  at  Law,  though,  perhaps,  contrary  to  the 
Testator's  intention  (/) ;  but  in  cases  of  executory  Trusts  the 
Court  will  consider  the  intention,  and  direct  the  Conveyance 
according  to  it  (g);  and  words  of  limitation,  as  "  Heirs  of  the 
body,"  will  be  construed  as  words  of  purchase,  if  the  Testator 
has,  by  expressions  in  his  Will,  shown  an  intention  that  they 
should  be  construed  in  that  sense. 

The  execution  of  executory  Trusts  created  by  Deed  is  the 

(z)  Holmes  t.  Cradock,  8  Ves.  380.  Newcastle,  19  Ves.  231. 

(c)  9  MeriT.  96,  6.  8.  C.  18  Vet.  368.  (/)  See  Shmw  v.  Weigh,  1  Eq.  Abr. 

lb)  Jones  t.  Colbeck,  8  Ves.  49.  184.    Jones  ▼.  Morgan,  1  Bro.  C.  C. 

(c)  Constantino  v.    Constantino,  6  906.    Poole  ▼•  Poole,  3  Bos.  and  Pnl. 
Ves.  109.  690. 

(d)  Sec  what  Lord  Eldon  says  in  {g)  White  t.  Carter,  Ambl*  91*  Garth 
Deane  t.  Test,  9  Ves.  p.  159.  ▼.  Baldwin,  9  Ves.  655* 

(s)  Countess  of  Lincoln  t.  Duke  of 
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game  At  of  executory  Trusts  created  by  PPitf  (A),  there  being  no 
difference  between  an  executory  Trust  hi  Marriage  Articles  and 
in  a  Will,  except  tbat  tbe  object  and  purposes  of  tbe  former  fur- 
niah  ao  indication  of  intention  which  must  be  wanting  in  the 
latter  (•) .  Cases  of  this  description  arising  out  of  Marriage  «flr- 
Hebe  bare  before  (A  )  been  adverted  to. 

♦569]  *In  the  cases  of  Truits  executed,  or  immediate  Donees, 
the  construction  of  Courts  of  Law  and  Equity  is  the  same,  be* 
caase  tbe  Testator  is  thought  not  to  suppose  that  any  further 
Conveyance  will  be  made ;  but  in  executory  Trmtt  be  is  tbonght 
to  mean  to  leave  eomomhat  to  be  dons,  the  Trusts  to  be  executed 
in  a  more  careful  and  more  accurate  manner ;  and  for  that  rea- 
son the  Court  decrees  according  to  the  Intent,  and  not  accord- 
ing to  tbe  strict  legal  effect  of  the  terms  used  by  tbe  Testator  (/). 
This  doctrine  appears  to  have  been  for  the  first  time  authorita- 
tively settled  in  the  Attorney  General  v.  Sutton  which  went  from 
the  Exchequer  to  the  House  of  Lords  (m). 

The  case  of  Pavilion  and  Voice  (n)  has  often  been  quoted  in 
illustration  of  the  Itule  of  tbe  Court  on  this  subject ;  fipr  in  tbat 
case  it  is  said  lo)  the  legal  rule  prevailed  as  to  that  limitation  in 
tbe  Will  which  included  or  carried  the  legal  Estate ;  and  the 
intent  was  permitted  to  control  tbe  legal  ride  as  to  that  part  of 
the  same  Will,  which  was  purely  executory,  though  the  words 
of  the  Will  were,  except  as  to  this  difference,  exactly  die 


It  will,  however,  be  found,  that  though  the  distinction  between 
Trusts  executed  and  executory  is  well  established,  yet  that  Pa- 
pUkm  and  Price  is  not  an  authority  for  it.  According  to  a  MS. 
Report  of  that  case  in  the  Author's  possession,  it  appears,  that 
*580]  *after  the  Decree  from  tbe  Rolls  was  appealed  from,  a 
Supplemental  Bill  was  filed  by  the  Plaintiff;  setting  forth,  that 
upon  his  Father's  death  he  covenanted  to  settle  the  Manor  of 
Great  Bentley  to  the  use  of  himself  for  Life,  with  a  Remainder 
to  his  first  Son  in  Tail,  and  upon  this  the  Counsel  for  the  De- 
fendant gme  up  the  first  point  as  to  the  Estate  of  Great  Bentley  ; 
and  tbe  only  question  which  remained  for  the  Chancellor  to  de- 
termine was,  what  Estate  the  Plaintiff  was  to  have  in  the  Lands 
to  be  purchased  with  the  moiety  of  the  Father's  personal  Estate? 
What  the  Chancellor  said  is  stated  in  the  MS.  Report  alluded 
to,  us  follows  :  "Lord  Chancellor — An  Estate  to  one  for  Life, 
with  a  Remainder  to  the  Heirs  of  his  body,  is,  in  Law,  an  Estate 
in  Tail ;  and  if  a  Man  has  made  a  Will  we  cannot  control  him, 

(a)  VIA.  what  Lord  Eldon  says,  19  P.  C.  988.    Robert*  v.  Dixwell  1  Atk. 

Vet.  997.  607.    Sperling  t.  Toll,  1  Ves.  70. 

(*)  Blackburn  ▼.  s  ablet,  9  Vet.  &  (m)  1  P.  Wot.  763.  S.  C.  MS. 

Be*.  369, 370.  (n)  9  P.  Wmt.  478.  S.  C.  MS. 

(*)  Ante,  p.  61.  (o)  1   Fonbl.    TYeat    Eq.   p.   305. 

(J)  See  Glenorcay  t.  Bosrille,  For.  Fearne    on    Remainders,     146.    last 

19.  S.  CMS.  Stamford  ▼.  Hobart,  1  Bro.  edition- 
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and  say  lie  ought  to  hare  made  it  otherwise.  I  am  inclined  to 
think  this  an  Estate  in  Tail9  but  if  you  will,  you  shall  have  a  case 
made  for  the  opinion  of  the  Judges ;"  but  that,  the  Counsel  for 
the  Defendants  objected  to,  so  it  stood  over  till  the  next  day, 
when  the  Chancellor  continued  of  the  same  opinion  as  to  the 
Letter  of  the  Will ;  but  said,  "as  the  Intent  of  S.  Popillon  was 
plainly  that  it  should  be  an  Estate  for  Life  in  his  Son,  and  as 
they  now  come  for  aid  from  this  Court,  we  ought  to  tie  them 
down  to  what  was  intended  by  the  Donor ;  so  decreed  that  his 
Trustees  should  find  out  a  purchase  as  soon  as  they  could,  and „ 
that  it  should  be  conveyed  to  the  Plaintiff1  for  his  life,  Remain- 
der to  Trustees  to  preserve,  &c.  with  Remainder  to  his  first 
Son,  &c." 

It  is  very  plain,  therefore,  that  no  Decision  was  made  upon 
the  Appeal  in  regard  to  that  part  of  the  'Devise  which  was  [*561 
a  Trust  executed,  but  only  on  that  part  of  the  Devise  which  was 
executory,  and  cannot,  therefore,  properly  be  cited  as  a  Decision 
establishing  the  distinction  between  Trusts  executed,  and  execu- 
tory Trusts.  That  distinction,  however,  is  fully  established  in 
the  various  cases  before  alluded  to,  as  well  as  in  others  that  may 
be  mentioned. 

The  Decisions  in  these  cases  of  executory  Trusts  do  not  arise, 
Lord  Hardwicke  says,  from  the  Court's  making  a  different  con- 
struction upon  a  Trust,  that  upon  a  legal  Estate,  but  that  some 
circumstance  in  the  Will  has.  induced  the  Court  to  make  a  nar- 
rower construction  (p). 

The  cases  have,  in  general,  been  where  some  clause  repug- 
nant to  the  nature  of  an  Estate-Tail  showed  the  Donor  intended 
only  an  Estate  for  Life.  An  Estate  granted  or  given  by  Will  to 
A.  for  Life,  and  to  the  Heirs  of  the  Body  of  A,%  by  the  Common 
Law,  and  the  well  known  rule  in  Shelly' s  case  (9),  gives  an  Es- 
tate-Tail, and  the  same  Rule  prevails  with  respect  to  Trust-Es- 
tates ;  but  where  the  Testator  by  his  Will  directs  his  Trustees  to 
convey  to  A.  for  Life,  and  to  the  Heirs  of  the  Body  of  •£.,  the 
Trust  is  considered  as  executory,  on  account  of  the  direction  to 
the  Trustees  to  convey;  and  in  such  case  the  Court  directs  how 
the  Party  shall  convey,  and  considers  the  intention  of  the  Testa- 
tor, and  orders  the  Conveyance  according  to  the  form  and 
method  of  conveyancing  (r);  and  so  as  not  to  let  it  be  in  the 
power  of  the  first  taker  to  destroy  the  Contingent  *Re-  [*562 
mainders  (5).  It  directs,  therefore,  in  such  case,  the  Estate  to 
be  settled  to  A.  for  Life,  with  Remainder  to  Jl.'s  first  and  other 
Sons  successively  in  Tail  general,  remainder  to  «£.'s  Daughters 
in  Tail  generally  as  Tenants  in  ootoraon,  with  cross  Remainders  J 


(p)    Roberts    t.    Dixweli,   1  Alk.    607.    Bastard  t.  Froby,  *  Cox,  6. 
60S.  ($)  Basken Ule  ?.  Baiter? Hie,  *  Atk. 

(4)  1  Co*  93.  S79. 

(r)  See  Roberta  t.  Dixweli,  1  Atk. 
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in  Tail  general,  &c.  (t).  Nor  does  the  Court  in  these  cases 
give  an  equitable  Estate  for  Life  only,  and  legal  Remainders  to 
the  Children  (u).  And  where  Lands  were  directed  to  be  stHUd 
on  A.  and  the  Heirs  of  his  body,  with  a  proviso  that  it  should 
not  be  in  his  power  to  dock  the  Entail,  a  strict  Settlement  was 
decreed  (x). 

So,  where  Lands  were  directed  to  be  conveyed  to  A.  for  Life, 
with  Remainder  to  the  Issue  of  her  body,  a  strict  Settlement  was 
decreed  (y). 

Wherever,  indeed,  in  a  Will,  the  testator  has  directed  his  Tru*» 
tees  in  whom  the  legal  Estate  is  vested  to  Convey,  4*«  this  is  an 
executory  Trust,  and  the  Court,  as  in  cases  of  Marriage  Articles, 
has  it  in  its  power  to  mould  the  Conveyance  so  as  best  to  answer 
the  intent  of  the  Testator  (z);  but  in  all  these  cases  the  intention 
of  the  Testator  must  appear  expressly  or  impliedly  from  expres- 
sions in  the  Will  (a). 

A  Testator  may  give  arbitrarily  what  Estate  he  thinks  fit. 
There  is  no  presumption  that  he  means  one  quantity  of  Interest 
♦563]  more  than  another,  an  Estate  *tor  Life  rather  in  Tail  or  in 
Fee.  The  subject  being  mere  bounty,  the  intended  extent  of  that 
bounty  can  be  known  only  from  the  words  in  which  it  is  given ;  but 
if  it  is  clearly  to  be  ascertained  from  any  thing  in  the  Will,  that  the 
Testator  did  not  mean  to  use  the  expressions  which  he  has  em- 
ployed, in  their  strict,  proper,  technical  sense,  the  Court  in  de- 
creeing such  settlement  as  he  has  directed,  will  depart  from  his 
words  in  order  to  execute  the  intention ;  but  the  Court  must  ne- 
cessarily follow  his  words,  unless  he  has  himself  shown  that  he 
did  not  mean  to  use  them  in  the  proper  sense ;  and  have  never 
said,  that  merely  because  the  direction  was  for  an  Entail  they 
would  execute  that  by  decreeing  a  strict  Settlement  (6).  A 
mere  direction,  therefore,  to  convey  an  Estate  to  A.  and  the 
Heirs  of  his  Body  (c),  or  to  the  Male  Heir,  or  to  the  Male 
Hrir  by  him  (d),  will  entitle  A.  to  a  Conveyance  to  him  of  an 
Estate-Tail 

In  Wills  (e),  as  in  Marriage  Articles  (/),  cross  Remainders 
may  be  raised  by  implication. 

In  all  cases  where  the  Testator  has  directed  Money  to  be  laid 
out  in  Land,  it  is  not  material  whether  he  has  used  any  tech- 


8 


[0  See  Bastard  ?.  Proby,  2  Cox,  6.  Bea.  370. 

[w)  Ibid.  (c)  Legate   ▼.   Seweil,  1   P.  Wms. 

(*)  Leonard  ▼•  Earl  of    Sussex,  2  87.    Bale    v.  Coleman,    1  P.  Wms. 

Vera.  526.  142. 

(y)  Glenorchy  v.  Bostille,  Forrester,  (d)  Blackburn  ▼•  Staples,  2  Ves.  & 

3.  S.  C  MS.  and  see  8tr  J.  Stamford  ?.  Bea.  367. 

Hobart,  1  Bro.  P.  C.  288.  («)  Marryat  ▼.  Townley,  1  Ves.  109; 

(s)    Marryat  t.    Townley,    1    Ves.  104.     Green  ?.  Stevens,  12  Ves.  419. 
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■ical  terms:  if  there  be  a  clear  intention,  the  Court  will  execute 
that  intention,  by  correcting,  adding,  or  altering  the  sense.  The 
only  question,  where  the  Court  is  to  be  the  Conveyancer,  is, 
whether  the  intention  of  the  Testator  be  against  *any  [*564 
rule  of  Law,  as  to  create  a  perpetuity  for  instance;  but  if  the 
intention  be  according  to  the  Rule  of  Law,  it  will  give  it  ef- 
fect (g). 

The  distinction  between  Trusts  executed  and  executory  Trusts, 
is,  as  we  have  seen,  fully  established  in  a  variety  of  cases ;  but 
Lord  Hardwicke,  in  his  Decision  in  Bagshaw  and  Spencer,  is  sup- 
posed to  have  denied  that  there  was  any  distinction  between 
them;  and  is  thought  to  have  placed  both  on  the  same  footing, 
by  declaring  that  "  all  Trusts  are  executory" 

By  this  observation,  it  is  apprehended,  Lord  Hardtoicke  did 
not  mean  to  deny,  however  strongly  and  justly  he  may  have  dis- 
approved, the  distinction  in  Equity  between  those  cases  where 
the  Estates  ^vt  finally  limited  by  the  Will  itself,  without  any  kind 
of  reference  to  any  further  execution  of  them,  by  a  Conveyance 
directed  by  such  Will,  and  those  cases  where  the  Will  is  only 
directory ;  and  prescribes  the  intended  limitations  of  some  future 
Conveyance,  or  Settlement,  directed  by  the  Will  to  be  made  for 
the  effectuating  them ;  but  that  all  he  unequivocally  and  ex- 
pressly denied  was  the  propriety  of  terming  the  former  class  of 
cases  "  Trusts  executed"     It  was  the  complaint  of  a  Logician. 

The  remark  of  Lord  Hardwicke  was  not  a  new,  nor  a  hasty, 
off-hand  notion,  then,  for  the  first  time  entertained  by  the  Chan- 
cellor. So  long  as  ten  years  before,  in  the  case  of  Hopkins  and 
Hopkins  (ft),  according  to  the  Report  in  Jltkyns,  he  had  expressed 
*a  similar  opinion.  Besides,  too,  there  was,  owing  to  [*565 
the  Trial  of  the  Rebels,  an  interval  nearly  of  three  years  be- 
tween the  hearing  and  the  decision  in  Bagshaw  and  Spencer. 
Indeed,  in  one  of  the  MS.  Reports  of  this  case  with  which  the 
Author  has  been  favoured,  his  Lordship  prefaces  his  Judgment 
with  an  apology  for  the  length  of  time  it  had  been  depending.  It 
may  therefore  be  fairly  concluded,  that  this  part  of  the  Judgment 
was  maturely  and  anxiously  considered.  If  there  was  error,  it 
was  not  casually  or  hastily  adopted,  but  fallen  into  after  an  almost 
unprecedented  length  of  deliberation. 

According  to  Jltkynia  Report  of  Hopkins  and  Hopkins,  the 
Chancellor  is  reported  to  have  said,  "  a  distinction  was  taken 
between  those  cases  and  the  present ;  that  they  were  cases  of 
extraordinary  Trusts,  where  the  Will  itself  directed  a  Convey- 
ance, and  where  there  is  no  Conveyance  directed,  but  the  Trust 
only  declared  by  the  Will.  I  admit  the  Court  has  thrown  out 
such  sort  of  expressions,  but  I  think  there  is  no  difference ;  all 
Trusts  are  executory ;  and  whether  a  Conveyance  be  directed  by 

(g)  Browne  against  De  Laet,  4  Bro.       (h)  I  Atk.  580- 
C  G»  636. 

Vol.  I 49 


565  EQUITY  JURISDICTION. 

the  Will  or  not,  this  Court  must  decree  one  when  asked  at  a 
proper  time,  but  /  do  not  give  any  conclusive  opinion  to  oust  that 
distinction."  The  case  of  Hopkins  and  Hopkins  has  had  its 
general  correctness  justly  impeached  by  the  late  Earl  of  Rosslyn; 
but  there  is  no  reason  to  suppose  it  incorrect  as  to  the  passage 
quoted.  The  Author  has  in  his  possession  a  very  excellent  MS. 
note  of  that  case ;  but  certainly  neither  in  that  note,  nor  in  die 
Report  of  the  case  by  Forrester  (i),  is  any  thing  to  be  found  Kke 
*566]  the  marked  'observation  upon  Trusts  executed  and  exe- 
cutory, as  is  given  in  the  Report  of  Jltkyns. — But  it  seems  highly 
probable  that  Lord  Hardwicke  did  use  some  such  language  as  is 
attributed  to  him ;  for  in  the  Case  alluded  to  of  Bagshaw  mid 
Spencer,  a  case  so  long  subsequent  to  Hopkins  and  Hopkins,  and 
of  which  there  are  many  Reports  in  print  (k)  and  in  manuscript, 
be  lays  down  a  doctrine  every  way  inconsistent  with  that  which 
he  had  promulged  in  Hopkins  and  Hopkins.  His  words  in  Bag- 
shato and  Spencer  are — "  Ml  Trusts  are  in  the  notion  of  Law  exe- 
cutory, and  are  to  be  executed  in  this  Court.  Jit  Law,  before  the 
Statute  of  Uses,  every  Use  was  a  Trust;  then  the  Statute  executed 
the  legal  Estate,  and  joined  it  to  the  Use,  and  therefore  a  Trust  exe- 
cuted is  a  legal  Estate  ;  and  to  bring  it  to  a  Trust  in  Equity,  the 
legal  Estate  must  want  to  be  executed  by  a  Conveyance.*  A  doc- 
trine so  plainly  and  explicitly  delivered  seemed  only  to  require 
to  be  stated  in  order  to  be  understood,  and  to  carry  conviction. 

The  true  objection  of  Lord  Hardwicke  was  to  the  propriety  of 
the  term,  which,  as  a  Logician,  seemed  to  him  unwarranted  and 
inaccurate,  and  as  leading  to  confuse  a  subject  already  sufficiently 
intricate.  It  was  to  this  classification  of  Trusts  be  decidedly 
and  justly  objected.  He  altered  no  Law  ;  he  shook  no  Deci- 
sions, as  some  seem  to  have  thought,  and  have  seriously,  but  un- 
deservedly, objected  to  him.  In  fact,  as  the  Term  "  Trust  exe- 
cuted" had  crept  into  general  parlance,  and  as  the  phrase  waa 
convenient  in  argument,  however  wrong  in  its  original  introdoc- 
*567]  tion,  *so  we  find  Lord  Hardwicke  (to  the  great  astonish- 
ment of  many  who  have  misinterpreted  his  sentiments)  using 
the  same  term  in  cases  anterior,  as  weH  as  subsequent  to,  the 
case  of  Bagshaw  v.  Spencer,  where  he  bad  so  dearly  evinced 
the  impropriety  of  the  tern*,  though  always  accompanying  Ike 
use  of  it  with  words  expressive  of  the  inexactness  of  its  Ant 
introduction. 

Lord  Jforthmgton,  alluding  to  Lord  Hardwkhfs  detennhnttUA 
in  Bagshaw  v.  Spencer,  said,  it  was  M  right,  sound,  and  cer- 
tain (/)."  Lord  Mansfield,  so  long  the  pride  and  glory  of  hie 
country,  on  more  than  one  occasion,  countenanced  Lord  Herd* 
teicke's  proposition,  and  distinctly  expressed  faifr  concorrei 


(I)  Cm.  Temp.  Talbot,  p.  44.  (/)  See  Rosseau  ▼.  Rede,  9  Eden, 

(fe)  The  beet  report  of  (hie  «••©  it  in    p.  7. 
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la  the  celebrated  case  of  Perrin  and  Blake,  his  Lordship,  upon 
the  first  argument,  observed,  that  the  distinction  between  Trusts 
executed  and  Trusts  executory  was  not  founded  in  sense.  He  ob- 
serves, "  it  is  absolutely  necessary  to  the  very  existence  of  a 
Trust  that  it  be  executory,  because  a  Trust  executed  is  within 
the  Statute  of  Uses.  And  this,''  says  he,  "  Lard  Hardwicke 
particularly  remarks  in  Bagshaw  v.  Spencer.'*9  It  is  thus  he 
calls  in  the  aid  of  Lord  Hardwicke'*  s  opinion  to  sanction  his  own, 
gives  credit  to  that  opinion,  and  delivers  his  own  without  the 
least  symptom  of  doubt  or  hesitation.  In  his  Judgment  in  Per* 
tin  v.  Blake  (m)  he  observes,  that  be  argued  Bagshaw  v.  Spen- 
cer in  every  stage  of  it*  Thus  interested,  as  be  must  have  been, 
mud  anxious,  and  certainly  well  able,  to  sift  every  part  of  the 
Judgment  *of  Lord Hardwicke  inthatcase,  he  afterwards,  in  [*568 
February  1769,  elevated  as  he  had  recently  been/ to  the  distin- 
guished situation  of  Lord  Chief  Justice,  with  the  eyes  of  all 
upon  him,  a  period  of  upwards  of  twenty  years  after  the  deci- 
sion in  Bagshaw  v.  Spencer,  confirms,  in  the  strongest  language, 
the  doctrine  of  Lord  Hardwicke.  But  this  is  not  all :  in  a  sub' 
sequent  case  of  Long  v.  Laming  (n),  his  Lordship  reiterates  the 
opinion,  and  observes,  "  there  was  no  solidity  in  the  distinction, 
all  Trusts  are  executory."  Thus  again  adhering  to  the  very 
words  of  Lord  Hardwicke,  and  further  observing  upon  Trusts, 
in  conformity  with  the  Chancellor,  "  they  are  to  be  executed 
by  a  Conveyance,  and  the  Parties  have  a  right  to  apply  to  a 
Court  of  Equity  for  such  Conveyance."  With  respect  therefore 
to  the  distinction  between  Trusts  executed  and  Trusts  execu- 
tory, the  opinion  of  Lord  Mansfield  was  in  exact  conformity 
with  that  of  Lord  Hardwicke  ;  their  very  phraseology  almost 
tallies.  If  Lord  Mansfield  so  far  misunderstood  J^ord  Hard- 
wicke as  to  suppose  that  the  Chancellor  not  only  repudiated  the 
Term,  Truite  executed,  but  also  the  cases  and  distinctions  to 
which  that  Term  was  applied,  he  certainly  went  far  beyond  the 
meaning  of  Lord  Hardwicke. 

After  so  plain,  and  so  studied  an  exposure  of  the  impropriety 
of  the  distinction  between  what  have  been  called  Trusts  exe- 
cuted, and  Trusts  executory,  proceeding  too  from  Characters 
so  eminent,  from  as  great  a  Chancellor,  and  as  distinguished  a 
Chief  Justice,  as  ever  adorned  this  country ;  both  of  whose  abi- 
lities *and  virtues  were  so  nicely  matched,  that  more  than  [*569 
once  in  my  hearing,  the  late  Lord  Chief  Justice  Kenyon  pro- 
tested, "  he  hardly  knew  which  to  think  was  the  greatest  man,9' 
it  might  have  been  imagined  that  the  supposed  propriety,  or  the 
supposed  necessity,  of  the  term  Trust  executed,  would  not  again 
have  been  vindicated.    It  has,  however,  found  its  advocates, 


(m)     1    Vol*   Collectanea   Juridict,        (n)  2  Burr*  1108. 
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and  among  the  most  formidable  of  these,  we  may  rank  the 
able  and  ingenious  Mr.  Fearne,  who  is  indeed  ipse  agmm,  and 
has  devoted  many  a  page  of  his  profound  and  incomparable 
Essay  on  Contingent  Remainders  to  a  long  and  elaborate  ex- 
posure of  what  be  considers  to  be  the  erroneous  doctrine  of 
Lord  Hardwicke.    According  to  Mr.  Fearne  (o),  a  Trust  exe- 
cuted is  where  the  Trust  is  directly  and  wholly  declared  by  the 
Testator  to  attach  on  the  Lands  immediately  under  the  Will  it- 
self, that  is,  where  the  Estates  are  finally  limited  by  the  Will  it* 
self,  without  any  kind  of  reference  to  any  further  execution  of 
them  by  a  Conveyance  directed  by  that  Will ;  and  be  describes 
executory  Trusts  as  being  those  which  are  only  directory,  or 
prescribe  the  intended  limitations  of  some  future  Conveyance 
or  Settlement,  directed  by  the  Will  to  be  made  for  the  effectu- 
ating them.     According  to  this  mode  of  arguing,  Mr.  Fearne 
affixes  a  very  different  idea  to  the  term  "  Trust  executed"  to 
what  Lord  Hardwicke  and  Lord  Mansfield  affixed  to  it.    By  the 
term  "  Trust  executed,"  they  meant  legal  Estates,  become  such 
by  the  Statute  of  Uses,  where  no  subsequent  Conveyance  was 
*570]  necessary ;  and  to  such  an  Estate  *they  thought  the  term 
"Trust  executed,"  exclusively  applicable.      The  words  of 
Lord  Hardwicke  in  Bagshaw  v.  Spencer  are  expressly  to  this 
effect,  "  a  Trust  executed  is  a  legal  Estate,"  and  the  words  of 
Lord  Mansfield,  in  Perrvn  v.  Blake,  are  to  the  same  effect : 
"A  trust  executed  is  within  the  Statute  of  Uses,  or  in  other 
words,  is  a  legal  Estate.19    We  must  particularly  observe,  that 
neither  in  a  Trust  executed,  nor  a  Trust  executory,  according 
to  Mr.  Feame's  definition  of  it,  is  the  legal  and  equitable  Estate 
united  ;  for  in  .both  those  Trusts,  as  described  by  him,  a  Con- 
veyance by  the  Trustees  would  be  necessary  to  give  the  legal 
Estate  to  the  Cestui  que  Trust :  so  that  whether  a  Conveyance 
were  directed  by  the  Will  or  not,  the  Court  of  Chancery  must 
decree  one  at  a  proper  time,  as  Lord  Hardwicke  observed  in 
Hopkins  v.  Hopkins;  and  a  Conveyance  being  in  both  cases  to 
be  made,  the  Trust  the  Chancellor  rightly  considered  as  in  all 
<  cases  executory.    "  One  essential  part  of -the  Trust  is,  that  the 
Trustee  is  to  convey  the  Estate  at  some  time  or  other ;  some- 
times it  is  to  be  done  sooner,  and  sometimes  later ;  and  this 
whether  the  Testator  has  directed  it  or  not,  and  so  much  every 
Testator  is  presumed  to  know.     One  may  therefore  reasonably 
doubt  how  it  can  make  any  substantial  difference  whether  the 
Testator  has  in  words  directed  a  Conveyance  or  not ;  since  the 
Law,  that  is,  the  course  of  the  Court,  takes  notice  that  the 
Testator  could  not  intend  his  Estate  should  always  remain  in 
the  Trustees,  but  that  one  principal  confidence  reposed  in  them 
*571]  is  to  convey  (p)."    *The  propriety  of  the  distinctions 

(•)  Contingent  Remainders,  4th  Edi*        (p)  Collectanea  Juridtca,  413- 
tion,  p.  217,&c. 
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couched  under  the  terms,  Trnst  executed  and  executory,  was  al- 
ways doubted  by  Lord  Hardwieke ;  but  the  denomination,  Trust 
executed,  he  was  clear  was  bad. 

But,  says  Mr.  Fwtrne,  Lord  Hardwieke  negatived  the  idea  that 
by  Trusts  executed  he  meant  legal  Estates,  or  Uses  executed ; 
and  then  by  inferences  somewhat  forced,  and  by  what  may  be 
fairly  termed  a  torture  of  words,  he  cites  some  expressions  from 
Roberts  v.  Dixwell,  a  case  anterior  to  Bagshaw  v.  Spencer,  from 
which  he  insists  that  Lord  Hardwieke  did  not  mean  what  he  said 
in  Bagshaw  and  Spencer,  for  that  must  really  be  the  case  if 
we  do  but  consider  how  explicit  the  opinion  of  Lord  Hardwieke 
is  in  Bagshaw  and  Spencer,  as  to  his  idea  of  what  was  styled  a 
Trust  executed.    Mr.  Fearne*  s  words  are  these;   "as  Lord 
Hardwieke  did  not  expressly  draw  the  line  between  Trusts  exe- 
cuted and  executory,  it  may  possibly  be  suggested,  that  he 
ranked  all  Trusts  under  the  description  of  executory,  and 
meant,  by  Trusts  executed,  legal  Estates  or  Uses  executed." 
Can  there  be  a  doubt  of  it  ?  What  Mr.  Feame  considers  as  a 
possible  suggestion  of  the  reader,  was,  as  plain  as  words  could 
represent,  the  very  point  which  Lord  Hardwieke  laboured  so 
much  to  support,  and  in  which  he  was  seconded  by  Lord  Mans- 
field.    Mr.  Feame  continues  ;  "  we  are  to  remember  he  in  fact 
negatived  any  such  conclusion,  when  he  said  in  Roberts  and 
IHxwell,  to  be  sure,  where  an  Estate  has  been  granted,  or  given 
by  Will  to  A.  for  Life,  and  to  the  Heirs  of  the  body  of  A.  such 
a  Devise  has  been  by  the  Common  Law  united  so  in  the  first 
person  as  to  convey  to  him  an  Estate-Tail ;  *that  the  [*572 
same  construction  too  had  prevailed  in  Trust- Estates ;  but  in  the 
Case  before  him  he  said,  "  there  were  all  sorts  of  Trusts,  &c. 
but  the  latter  part  of  the  Trust  was  merely  executory.     Now 
here,"  says  Mr.  Fearne,  "  he  expressly  distinguished  between 
legal  Estates  and  Trusts  in  general,  and  between  several  sorts 
of  Trusts ;  but,  therefore,  in  terming  one  sort  of  Trust  execu- 
tory, he  recognised  a  distinction  between  that  and  other  Trusts 
that  were  not  so,  and  clearly  pointed  out  the  nature  of  that  dis- 
tinction, by  saying  the  Trust  in  question  was  merely  executory, 
and  to  be  carried  into  execution,  and  referring  to  the  very  cases 
.  in  which  the  line  of  distinction  between  Trusts  executory  and 
executed  had  been  explicitly  and  clearly  drawn."    How  it  was 
that  Mr.  Fearne  could  promulgate  sentiments  such  as  these  it  is 
difficult  to  divine.    After  Lord  Hardwieke  had  observed  so  ex- 
plicitly in  Bagshaw  and  Spencer  tb|i  "  all  Trusts  are  executory," 
and  "  that  a  Trust  executed  was  aTegal  Estate,"  how  could  it  be 
possible  to  doubt  his  meaning  ?  How  was  it  possible  to  suppose, 
-  as  Mr.  Feame  has  supposed,  that  Lord  Hardwieke  did  not  mean 
to  rank  all  Trusts  under  the  description  of  executory,  nor  mean 
by  Trusts  executed,  legal  Estates  or  Uses  executed  ? 
The  case  of  Roberts  and  Dixwell  seems  by  no  means  to  affix 
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to  the  phrase  «  Trust  executed,"  that  sort  of  sanction  for  which 
Mr.  Feamc  so  strenuously  contends.  It  may  be  proper  to  give 
the  passage  at  full  length,  and  thus  enable  die  reader  more  cor- 
rectly to  form  his  judgment  respecting  the  take  and  natural  im- 
port of  what  Lord  Hardmcke  has  said.  "To  be  sure,  where  an 
*57S]  Estate  has  been  given  or  granted  to  A.  *for  Life,  and  to 
the  Heirs  of  the  body  of  A.  such  a  Devise  has  been  by  the  Com- 
mon Law  so  united  in  the  first  person  as  to  convey  to  him  an 
Estate-Tail ;  and  the  same  construction  too  has  prevailed  with 
respect  to  Trust-Estates.  But  in  the  present  case  here  are  all 
sorts  of  Trusts,  as  to  mortgage,  sell,  &c.  but  the  latter  part  of 
the  Trust  is  merely  executory,  to  be  carried  into  execution  after 
the  performance  of  antecedent  Trusts;  the  whole  direction, 
therefore,  falls  upon  this  Court,  and  they  are  to  direct  how  the 
Parties  are  to  convey.  This  Court  have  taken  much  greater 
liberties  in  the  construction  of  executory  Trusts  than  where  the 
Trusts  are  actually  executed."  It  cannot  be  denied,  that  Lord 
Hardwicke  has  used  in  this  Case  the  terms  Trusts  executed  and 
Trusts  executory,  and  in  the  sense  which  Mr.  Feartu  affixes  to 
them  ;  but  it  must  be  allowed  to  deny  that  the  propriety  of  the 
terms  are  any  way  established  by  that  Case.  Lord  Hardwicke 
thought  die  phrase  Trust  executed  improper ;  hat  as  it  bad  crept 
into  usage  with  the  Profession,  and  as  it  was  only  a  quarrel  with 
the  propriety  of  the  name,  and  whether  so  denominated  or  not  it 
did  not  affect  the  substance  of  any  of  the  Decisions,  he  has  more 
than  once  used  the  term,  not  only  in  the  case  of  Roberts  and 
DixweU,  and  BaskerviUe  and  BaskerviUe,  as  mentioned  by  Mr. 
Feame,  but  also  in  Extll  and  Wallace  (?),  which  is  not  alluded 
to  by  Mr.  Feame ;  but  in  this  latter  case  he  pointedly  shows  his 
continued  distaste  of  the  term,  by  the  marked  phrases,  "  what  is 
*574]  called  a  Trust  executed  ;"  "making  it  executed,  as  it  is  *cafl- 
td;"  expressions  which  do  very  sufficiently  testify  his  rooted  dis- 
like to  the  term,  the  denomination,  Trust  executed  ;  a  dislike  first 
promulgated,  as  before  observed,  in  Hopkins  and  Hopkms,  (a 
Case  to  which  Mr.  Feame  does  not  allude,)  and  most  zealously 
adhered  to  in  his  solemn  deliberate  Judgment  in  Bagshaw  and 
Spencer,  a  Case  very  long  subsequent  to  Roberts  and  Distsetf, 
and  BaskerviUe  and  BaskerviUe,  so  much  relied  upon  by  Mr. 
Feame. 

It  was  never  doubted  by  Lord  Hardmcke  but  that  there  were 
some  sorts  of  Trusts  so  created  that  the  Court,  following  Prece- 
dents, would  tut  interfere  wfeh  them  in  a  discretionary  manner, 
and  that  there  were  others,  ifkh  which  the  Court  would  interfere 
or  carry  into  execution,  according  to  the  apparent  intent  of  the 
Party ;  on  the  contrary,  he  has  often  acted  upon  aueh  a  distinc- 
tion, though  he  disapproved  of  k,  and  would  not  have  adopted  it 
if  it  had  not  been  fortified  with  Decisions ;  but  to  say  that  the 

(q)  ft  Yes.  S23. 


TRUSTS.  574 

former  sort  of  Trusts  should  be  denominated  Trusts  executed, 
and  the  latter  kind,  Trusts  executory,  seemed  to  him  giving  im- 
proper names  to  things  and  engendering  a  confusion  of  Terms. 
Who  can  write  more  forcibly  than  Mr.  Feame  himself  has  writ- 
ten upon  this  head?  No  complaining  Logician  has  ever  made 
a  better  remark ;  "  A  confusion  of  terms  in  any  science  tends  to 
confound  the  science  itself,  by  destroying  that  precision  of  ideas, 
that  distinction  among  its  objects,  which  is  the  very  ground- 
work of  all  knowledge.  Nomina  si  perdas  distinctio  return  per* 
ditur*  (r).  According  to  Mr.  Feame,  there  mast  be  two  sorts 
♦of  Frusta  executed ;  Trusts  executed  at  Law  by  the  [*575 
Statute  of  Uses,  and  Trusts  executed  in  Chancery,  which  ap- 
pears to  be  incurring  that  sort  of  censure  for  confusion  of  terms 
which  Mr.  Feame  has  so  well  inveighed  against  in  others.  Can 
any  other  instance  be  given  where  Lawyers  have  applied  the 
same  term  to  express  two  very  different  things  ?  Does  any  other 
science  afford  such  an  instance  ? 

The  Cases  of  the  Eati  of  Stamford  v.  Sir  John  Hobart,  Pa- 
pitton  and  Voice,  and  Lord  Glenorchy  and  BotvUle,  have  before 
been  referred  to.  The  first  and  last  establish  the  position  already 
alluded  to,  and  which  may  be  repeated,  that  there  are  some 
Trusts,  as  for  instance,  where  a  Conveyance  is  directed  by  the 
Will,  in  which  the  Court  will  interfere  and  decree  an  execution 
ef  such  Trust,  according  to  the  intent  and  meaning  of  it ;  and 
that  there  are  other  Trusts,  such  as  where  no  conveyance  is  di- 
rected, but  where  the  Trusts  are  fully  limited  and  declared  by 
the  Instrument  creating  the  Trust,  in  which  the  Court  will  not 
interfere ;  but  does  it  follow  from  hence  that  the  one  ought  pro- 
perly to  be  termed  Trusts  executory,  and  the  other,  Trusts  exe- 
cuted ?  for  really,  all  tbe  question  with  Lord  Hardmcke  was,  as 
to  tbe  propriety  of  the  term.  He  did  not  say  the  above-men- 
tioned decisions  were  bad,  but  though  not  satisfactory,  he  felt 
the  necessity  of  abiding  by  them,  and  uniformly  acted  upon  them : 
he  only  objected  to  the  term,  Trust  executed,  used  in  the  discus- 
sion of  those  and  other  Cases,  and  which  he  considered  as  an 
improper  expression,  because  it  had  been  previously  appropriated. 

♦In  EaeeU  and  Wallace  (t),  before  adverted  to,  Lord  [*576 
Hardwkke  says,  in  allusion  to  Bagshaw  and  Spencer,  "  1  did  not 
there  say  no  weight  was  to  be  laid  upon  the  distinction"  (be- 
tween Trusts  executed  and  executory) ;  "  but  that  if  it  had  come 
recently  before  toe  I  shook!  then  have  thought  there  was  little 
weight  in  k ;  but  that  I  should  have  that  deference  for  my  pre- 
decessors as  not  to  lay  h  out  of  tbe  case ;  not  intending  to  say 
that  all  which  ay  predecessors  did  was  wrong  founded ;  whkh  I 
desire  may  be  remembered.^ 

Ought  Mr.  Feame  to  have  omitted  this:  important  passage  ? 

(r)    See   Collectana   Jurid.   1   Vol.        (5)  8  Vet.  323. 

258. 
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He  has  sot  even  alluded  to  this  case !  Is  it  mot  destructive  of 
his  Imputation  ?  Does  it  not  6how  the  consistency  of  Lord 
HardtAcke  in  his  opinion,  and  his  submission,  reluctant,  undoubt- 
edly, to  the  Authorities  ?     Where  then  was  his  Error  ? 

In  this  attempted  vindication  of  Lord  Hardwcke,  a  deviation 
has  been  made  from  the  plan  pursued  by  the  Author,  of  stating 
the  substance  of  the  Decisions  without  commenting  upon  them; 
but  feeling  an  extreme  veneration  for  the  memory  of  Lord  Hard- 
wicke,  it  seemed  a  sort  of  duty  to  endeavour  to  rescue  his  judi- 
cial character  from  what  appeared  to  be  an  unwarranted  imputa- 
tion of  a  serious  Error ;  and  it  is  satisfactory  to  think,  that  in 
the  way  in  which  the  subject  is  now  considered,  the  Decisions, 
instead  of  being  jarring  and  dissonant,  are  wholly  reconciled ; 
or  if  Bagshaw  and  Spencer  must  be  considered  as  an  exception, 
and  that  the  expressions  of  the  Will  in  that  Case  did  not  bring  it 
*577]  within  the  "doctrine,  as  to  executory  Trusts,  the  Decision 
must  be  viewed  as  "  an  anomalous  Case,9'  as  Mr.  Fcame  terms 
it,  or  at  most,  as  a  wrong  conclusion  from  right  principles  ;  and 
that  Lord  Hardwicke  improperly  considered  it  as  a  Case  falling 
within  the  rules  applied  to  executory  Trusts ;  for  that  he  con- 
sidered it  as  an  executory  Case  seems  clear. 

There  is  a  wise  observation  of  Lord  Coke,  which  Mr.  Fearne, 
most  able  as  he  was,  would  have  done  well  to  remember: 
"  Note,  Reader,"  says  he ;  "  the  office  of  an  Interpreter  is  to 
make  such  construction,  not  only  that  one  and  the  same  author 
be  not  against  himself,  but  also  that  the  Resolutions  or  Judg- 
ments reported  in  one  book,  be  not,  by  any  literal  interpretation, 
expounded  against  any  Resolution  or  Judgment  reported  in  any 
other,  but  that  all,  si  fieri  possit,  may  stand  together  (t)." 

Under  this  head  of  executory  Trusts,  Devises  for  the  payment 
of  Debts  are  classible,  but  as  such  Devises  are  connected  with 
the  doctrine  respecting  the  administration  of  Assets  they  will  be 
more  conveniently  considered  as  a  part  of  that  subject. 

Implied  Trusts. 

We  shall  now  treat  of  Implied  Trusts ;  under  which  head  may 
be  classed  the  doctrine  as  to  The  Administration  of  Assets  ;  and 
also  of  Legacies  ;  for  Executors  and  Administrators,  if  not  ex- 
pressly Trustees  in  regard  to  the  Payment  of  Debts  and  Legacies, 
*578]  and  the  other  duties  of  their  office,  are  impliedly  so,  *in 
the  consideration  of  a  Court  of  Equity.  We  shall  afterward* 
observe  upon  Resulting  Trusts,  including  Trusts  which  arise 
from  Purchases  made  in  tlie  name  of  a  third  Person ;  or  with  no- 
tice of  a  Trust. 

The  whole  Jurisdiction  of  Courts  of  Equity  in  the  adminis- 
tration of  Assets  is  founded  on  the  principle,  that  it  is  the  duty 

(03  Rep.  846. 
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of  ft*  Court  to,  enforce  the  execution  of  Trusts ;  and  that  the 
Executor  of  Administrator  (t)  who  has  the  Property  in  his  hands 
is  bound  to  applj  that  Property  in  the  payment  of  Debts  and 
L^gfrcies,  ap.d  (he  remainder  according  to  the  Will,  or  in  case  of 
}otesta$y  according  to  the  Statute  Distributions.  The  sols 
ground  ou  which  Courts  of  Equity  proceed  in  Cases  of  thi* 
kind  is  the  Execution  of  a  Trust  (ti).  (1) 

Even  where  the  Testator  directed  that  the  Executor  should 
not  be  compelled  by  Law  to  declare  the  amount  of  a  Residue 
bequeathed  by  the  Testator,  the  Court  directed  an  account 
against  him  (*). 

It  is  plain  that  Executors  or  Administrators  have  not  any  legal 
or  bemencial  Interest  in  the  Personal  Estate,  but  are  invested  only 
with  a  legal  Power  over  it,  just  as  every  Trustee  has  a,  legal 
Power  over  *hi&  Trust  Property  {y)  ;  for  it  will  not  pass  [*5?9 
under  general  words  in  a  grant  of  their  Property  (?) ;  it  is  not 
liable  tor  their  Debts  either  on  an  Execution  (a),  or  Bankrupt- 
cy (6) ;  nor  (unless  under  particular  circumstances,^  vests  in  the 
Husband  of  a  Feme  Executrix  or  Administratrix  (c) ;  nor  ip  it 
forfeitable  for  their  crimes  (d).  If  they  had  any  legal  or  bene-? 
ficial  Interest  in  the  Personal  Estate  they  would  have  a  power  of 
bequeathing  it  by  Will,  but  this  they  have  pot,  except,  indeed^ 
that  the  Executor  of  an  Executor  who  has  proved  (e),  reprepejit? 
the  original  Testator ;  but  the  Executor  of  an  Administrator  or 
the  Administrator  of  an  Executor,  does  not  /). 

The  doctrines  a*  to  the  administration  of  Assets  axe  clearly 
settled ;.  but  as  Lord  Hardmcke,  even  in  his  time  observed, 
"  poiats  with  regard  to  Assets  are  numerous  enough  (g)  0  fy 
seems,  however,  that  the  right  of  the  Court  to  decree  a  distri- 
bution of  Asset*  waa  not  fully  settled,  till  about  the  time  of  tb$ 
Lord  Keeper  North,  who  overruled  a  Demurrer  to  a  Bill  for  that 
purpose  (h)y  as  did  also  his  successor,  Lord  Jefferie$9  m  a  Case 

(0  An  Administration  taken  oat  here  (*)  £.ord  Raym.  1307. 

wiH  not  extend  to  Colonies:    bat  an  (a)  Farr and  Newman, 4 T.  R.  621. 

Agent  there  trio  gets  in  Assets  under  an  (6)  1  Atk.  158- 

exemplification  of  the  Probate,  and  a  (c)  Quick  v.  Staines,  1  Bos.  ft  Pat. 

Letter  of  Attorney  from  the  Executor,  293.     If  Personal  Estate  belonging  to 

is  chargeable  as  much  as  if  the  Execu-  the  Wife  as  Executrix,  be  assigned  by 

tor  bad  got  them  in  himself-    Atkinp  ▼.  the  Husband  in   Trust,  as   he  should 

Smith,  2  Atk.  63.  appoint,    the    Assignment    alters    ty* 

(u)  Adair  ▼.  Shaw,  1  Sob.  It  Lefr.  Property  in    the    Estate,  and    i$   no 

261  ;     and  see  2  P.  Wins*  161,  211.  Appointment  is  made,  H  is  Asset*  of 

Elliott  v.  Collier,  lVes.  16.  S.C.  3  Atk.  ihe  Husband.     Ashfield  ▼.  Ashfield,  2 

527.    Horey  ▼•  Blakeman,  4  Ves.  607.  Vera.  287. 

Ripley  t.  Waterworth,  7  Ves.  462 ;  and  (d)  Off.  Exec. 

see  7  Vet,  197.  (e)  Day  r.  ChanfieUK  1  Vara.  200* 

(*)  Gibboas  v,  ©awley,  2  Chan.  Cas.  (/)  2  Black.  Com*  506. 

188.  (g)  Smith  v.  Hoskins,  3  Atk.  387. 

(f )  Duke  of  Rutland  ▼•  Duchess  of  (A)    Howard   v.    Howard,  1    VoriN 

Rutland,  a  P.   Wmt.   211 ;  and  see  134. 
Humphrey  v.  Bullen,  1  Atk.  458. 

»     I  ii  ■  ..■i.iin  i  i  !■■■  ■■  ■  .« «  m  '      — 

(1)  Vide  JIPKq  i.  Green,  3  Johns*  Ch.  Rep.  60. 
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where  a  Bill  was  filed  by  an  Executor  against  a  Creditor  to  take 
an  Account  of  Assets,  and  settle  the  priorities  of  Creditors* 
*580]  *which  was  demurred  to  as  multifarious ;  but  the  De- 
murrer was  orerruled,  and  the  Bill  not  only  held  to  be  proper, 
but  a  safe  way  for  an  Executor  to  take  (t).  From  that  time  such 
Suits  became  frequent ;  and  it  has  been  held  that  an  Account 
may  be  decreed  of  an  Intestate's  personal  Estate,  notwithstand- 
ing an  Account  before  taken,  and  a  Distribution  decreed,  in  the 
Spiritual  Court  (k). 

After  a  Suit  for  an  Account  of  Assets  is  instituted  against  an 
Executor  in  a  Court  of  Equity,  he  has  not  been  allowed  pay- 
ments voluntarily  made  without  Suit  (I) ;  and  it  has  also  been 
holden,  that  a  Judgment  confessed  by  an  Executor,  pending  a 
Bill  in  Equity,  shall  not  be  allowed  upon  an  Account  of  As- 
sets (m).  Certainly,  Debts  paid  by  an  Executor  or  Administrator 
after  a  final  Decree  upon  an  account  taken,  will  not  be  allow- 
ed (n),  though  in  such  case  they  are  permitted  to  stand  in  the 
place  of  the  Creditors  so  paid  (o). 

If  there  be  two  Creditors,  and  one  files  a  Bill,  and  obtains  a 
final  Decree,  and  a  Report  of  the  Master,  and  that  Report  has 
been  confirmed,  and  then  the  other  brings  a  Bill,  and  obtains  a 
final  Decree,  and  his  demand  is  confirmed,  the  Executor  must 
pay  him  first  who  used  the  first  diligence. 

If  a  Decree  be  obtained  on  a  Creditor's  Bill  (p)  for  the  Ad- 
ministration of  Assets,  and  some  of  the  Creditors  sue  at  Law, 
*581]  the  Court  will  interpose  by  Injunction  *to  restrain  tbem  ; 
bait  mitil  a  Decree  is  obtained  no  Injunction  can  issue  (q).  If 
before  a  Decree  obtained,  several  Creditors  proceed  by  different 
Bills  in  Equity,  for  satisfaction  of  their  demands,  the  Court  will 
not  stop  the  Suits  because  of  the  priority  which  may  be  gained, 
although  this  creates  an  entanglement  and  difficulty  upon  the 
Estate ;  but  after  a  Decree  obtained,  an  Injunction  Would  be 
granted,  because  the  Executor  could  not  plead  it  at  Law  (r). 

When  a  Bond-Creditor  files  a  Bill  on  behalf  of  himself  and 
others,  or  for  his  own  particular  Debt,  the  course  of  the  Court 
is,  to  direct  an  Account  of  all  the  Bond- Debts  of  the  Testator 
or  Intestate,  with  liberty  to  come  for  a  satisfaction ;  and  in  such 
Case  the  Court  will  not  after  a  Decree  for  a  Sale  suffer  another 
Bond-Creditor,  who  has  obtained  Judgment,  to  proceed  against 
the  Estate  (*). 

<t)  Buckle  t.  AUef ,  8  Vera.  37.  (h)  Perry  ▼.  Phellpe,  10  Ves.  34. 

(*)  Biseell  t.  Aitell,  8  Vera.  47.  (©)  Jones  ▼.  Juke*,  8  Ves.  juo.  518. 

(0  Bright  v.  Woodward,  1  Vern.  369.  (p)  Ashley  t.  Pococ*,  3  Atk.  80S- 

S.  P.  8  Cfa.  Cm.  808.    Darston  v.  Earl  (q)  Martin  r.  Martin,   1  Ves,  813. 

•f  Oxford,  Prec  Co.  188-    Joseph  r.  Mother  ?.  Reed,  1  Ball  &  Beat  380 ; 

Mott,  Prec.  Ch.  79.  and   see   Paxtoo  r.  Douglas,   8  Yes. 

(m)  Surrey*.  Smalley,  1  Vein-  457  ;  580. 

but  see  GoodfeUow  r.  Burchett,  8  Vern.  (r)  Martin  r.  Martin,  1  Ves.  813. 

499.  (s)  Ibid*  814. 
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If  a  simple  contract  Creditor  files  a  Bill  for  the  payment  of  Jbis 
own  Debt  only,  the  Court  dqes  not  direct  a  general  Account  of 
tfie  Testator's  Debts ;  but  the  course  appears  to  be,  to  direct  an 
Account  of  the  Personal  Estate,  and  of  that  particular  Debt ; 
and  whether  the  Balances  in  the  hands  of  the  Executor  would, 
by  reason  of  any  Specialty  or  other  Debts  due  from  the  Testa- 
tor, be  the  respective  Balances  coming  from  them  to  be  applied 
in  a  course  of  Administration,  and  then  the  Plaintiff's  Debt  will 
be  ordered  to  be  paid  out  of  such  Balance  (J).  (1) 

If  the  Court,  on  a  Bill  by  a  Bond-Creditor,  decrees  *a  [*589 
Sale,  in  which  the  Heir  joins,  and  another  Bond-Creditor  brings 
an  Action  at  Law  to  have  satisfaction  out  of  it,  and  the  Heir 
pleads  riens  per  descent  he  will  be  charged  with  the  Sum  of  Mo- 
ney for  which  the  Estate  sold,  he  having  joined  in  the  Convey- 
ance ;  nor  would  the  Common  Law  Court  take  notice  that  it 
was  done  by  a  Sale  in  Equity ;  but  upon  a  Bill  by  the  Heir  at 
Law  he  would  have  an  Injunction  (y). 

If  Creditors  omit  to  file  a  Bill  against  a  Devisee  in  Trust  of 
Lands  to  compel  a  Sale,  they,  will  not  be  allowed  to  disturb  a  fair 
Purchaser  who  has  been  in  quiet  Possession  for  a  length  of  time, 
sixteen  years,  for  instance,  of  the  Trust  Estate  (*). 

The  payment  of  Debts  is  the  leading  duty  of  an  Executor. 
The  order  in  wnich  Assets  are  administered,  and  the  question, 
what  is  a  good  legal  Debt,  are  pure  questions  of  Law,  the  con- 
sideration of  which  is  not  within  the  plan  of  this  Work.  No 
question  that  can  arise  as  to  such  Debts,  in  the  administration  of 
legal  Assets,  is  determined  in  a  Court  of  Equity  until  it  is  first 
ascertained  whether  the  Debt  be  good  at  Law ;  and  if  the  Court 
has  a  doubt,  the  Bill  is  retained,  with  liberty  to  the  Plaintiff  to 
proceed  at  Law  (a)  ;  on  this  head,  therefore,  it  is  only  necessary 
to  make  a  few  observations. 

A  Debt  due  by  Bond,  and  a  Debt  due  for  Rent,  stand  upon  the 
same  footing  in  the  administration  of  Assets  (b). 

In  the  usual  administration  of  Assets,  a  Bond-Creditor  must  be 
paid  before  a  Simple  Contract  Creditor,  *but  in  the  Dis-  [*583 
tribution  of  the  separate  Property  of  a  Feme  Covert,  a  Bond- 
Creditor  has  no  priority,  but  all  debts  are  paid  equally  (c).  The 
presumption  of  Payment  of  a  Bond  after  twenty  years  may  be 

(I)  Attorney-General  ▼•  Cornthwaite,  (6)   Showell  v.  Coledrop,  17  May 

2  Cox,  44.  1745.  MS.  overruling  the  Cue  id  1  Yea, 

(y)  Martin  v.  Martin,  1  Yes.  314.  490. 1  Ray.  515. 

(s)  Elliott  t.  Merriman,  9  Atk.  43.  S.  (c)  Anon.  IS  Vet.  858.     It  it  said  in 

C.  Barn.  78.  this  case  the  Bond  was  void,  bat  sen 

(a)   Hartwell  ▼.  Hartwell,   4   Yea.  ante,  p.  474. 
815. 


(1)  tyere,  whether  a  creditor  in  an  ordinary  case,  and  without  some  special 
cause,  can  come  into  Chancery,  to  collect  his  debt,  from  an  executor  or  adminis- 
trator, or  merely  to  enforce  a  rateable  distribution  of  assets  1  Jrffay,  ▼•  Cfrean,  3 
■tonus*  Ch.  Rep.  56. 
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repelled  by  evidence  that  the  OMigor  had  too  meattft  <bf  pay- 
inent  (d). 

ftrterest  is  not  avowed  on  a  Bond  beyond  the  Penalty ;  but  II 
ha*  been  held,  that  if  the  Devisee  or  Trustee  neglects  to  pay  in 
a  reasonable  time,  he  shall  after  such  neglect,  pay  Interest  be- 
yond the  Penalty  (t). 

An  Executor  is  not  compellable  either  hi  Law  or  fiqoity  to 
take  advantage  of  the  Statute  of  Limitations  against  a  dteftrifcfld 
otherwise  well  founded  (/) . 

An  Executor  or  Administrator  tnty,  as  'again*  <CredHort  of 
equal  degree,  retain  om  of  the  Assets  a  Debt  dne  to  hiinaelfi  fcnd 
tins,  it  seems,  though  the  Debt  be  more  than  sik  years  dH ;  for 
as  an  Executor  may  pay  a  Debt  to  another,  though  he  ftrigfct 
haVe  pleaded  the  Statute  of  Limitations,  why  may  tie  not  pay 
himself  (g)  ?  He  may  also  retain  a  Debt  due  in  Tnut  for  him- 
self (h)  ;  nor  is  this  right  of  retainer  prejudiced  by  the  circum- 
stance that  the  administration  is  granted  to  another  for  the  tot 
of  the  Creditor,  a  Lunatic,  any  more  than  if  granted  durante 
♦584]  +minorUate  (i).  And  though  the  Administrator  cfie  before 
he  appropriates  Assets  in  the  payment  of  his  Debt,  his  Executor 
may  retain  (fc).  So,  also,  the  Executor  of  a  sole  Executor  may 
retain  (I V.  It  has  been  doubted  whether  an  Heir,  being  it  Cre- 
ditor by  Bond  or  Judgment,  may,  like  an  Executor,  Tetain  (m). 

Under  a  Covenant  made  with  a  miring  Partner,  as  soon  as 
could  be,  to  pay  the  Debts  and  indemnify  him  against  them, 
which  Covenant  was  broken  by  the  death  of  the  Covenantor, 
leaving  Debts  undischarged,  which  Debts  were  paid  by  the  ether, 
it  was  held,  that  the  Covenant  made  the  Debt  a  Specialty,  and 
that  the  Administrator  could  not  retain  bis  ownshnpte-contract 
Debt,  as  he  might  do  as  against  other  Debts  of  the  same  de- 
gree (n) . 

It  is  observable,  also,  that  at  Lau>,  if  a  Creditor  appoints  his 
Debtor  Executor,  the  Debt  is  extinguished  and  cannot  be  re- 
vived (o) ;  but  in  Eqtiity,  the  Executor  is,  as  to  Creditors  and 

<4)   Fladong  t.   Winter,    19   Ves.  763 ;  and  see  Line  ▼.  Casey,  3  Black. 

196.  965 ;  and  see  to  fo  *6Mniatr«tion  41 

<•)  anon.  1  8alk.  154.  mttfoing.    hnan.  2  Ch.  Cm*.  66. 

(/)  Norton  ▼.  Freker,  1  Atk.  596.  (<)  Franks  ▼.  Cooper,  4  Ves.  763. 

Lord  Castleton  n  Lord  Fanshaw,  1  Eq.  Ik)  3  P.  Wmi.  184,  in  note  •. 

fcbr.  305 ;  and  see  what  la  said  Arguendo  (I)  Vid.  Hopto*  ▼.  Dryden,  *rec.  'Ch. 

In  BiiclCmaster  ▼.  Harrop,  13  Ves.  469.  p.  180.    See  Croft  t.  Pyke,  3  P.  Won. 

S.  C  MS.  183,  whore  the  point  was  dhco*»*,  hot 

(g)    In   Hbpkinson    r.    Leech,    7  not  decided. 

%  *819,  MS.  V.  C  Leach  was  of  (m)  bolley  ▼.  Gower,  %  Vera. «. 

opinion  he  might  retain,  but  he  di-  (a)  Maason  v.  Maty,  3  Vea.  fc  Bee, 

rected  the  opinion  of  a  Court  of  Law  to  194. 

be  taken.  (©)  Hudson  r.  Hudson,  1  Atk.  411. 

(*)  Cockfoft  t.  Black,  a  *.  Wins.  Fo*  *.  Fox,  1  Atk.  463.    Wfcnttftrd  *. 

1298.    Weeks  v.  Gore,  3  P.  Wms.  184,  Wankford,  1  Salk.  «99 :  but  see  PfaflHpt 

in  hot*  B.  Frank*  '▼.  Ctioptr,  J4  Ver.  t.  Phillips,  a  Free*.  11. 


Legatees,  #n  h  (ftfitiMey  *f  Attmu  \p\  considered  to  a  OTwftt 
in  respect  of  the  Debt,  and  accountable  for  it,  as  part  of  the  Ito*. 
met*  PfeWeftd  Estate  fy) .  ,  «or  is  %e  twitted  *to  main  {*585 
hi*  tofet  ff  *h*  Team*  beqveoths  ***y  «  aU  bit  Dtfcfe"  (rV ; 
for  4h(e  iinpKed  &ft,  by  asking  the  Debtor  Executor,  is  thou 
cbBrfctartd  *fi  GentroOedhy  Are  e*pw*8  Beqaest  sf  the  Derbt  (*). 

fe  tegard  to  4be  payment  of  bebta,  there  is  mi  unomatoiia 
Gage,  trhfefe  may  fre  tnetftio*ed,  founded  on  <wbat  has  been  c**k 
ed,n ***rte  Stytftty,  a*nd  * <h  this :  1  f  an  A*aufry  I*  aecnred  by 
Bohfl  %i  but  of  DoWer,*e  W*io*r  «<euifoled  to  be  paid,  j*  \ht 
tfet  *pta<se,  «crtit  eff  the  PtertOnnl  Estate,  and  in  aid  of  «bat  fa  en- 
tilted  Weenie  opta  Mcto  fteal  Estate  na  would  fcate  bean  liable 
to  JDo**,  tf  rite  bad  not  accepted  the  Annuity  {*). 

HTfcffe  a  Wife*  fiftafets  ttK#tg*ged,/0rtfoi&i^^ 
AfetA,  *hte  has,  if  *be  survive*,  a  right,  after  *H  bis  Debts  are  paid, 
to  4tttbd  at  a  Oeditdr  against  his  Assets  <«>,  Unless  it  tfre  time 
of  the  Mortgage  a  Sertemeiit  is  made  upon  her)  M  ;  tat  E*i- 
dence  is  admissible  to  show  that  the  Wife  intended  otherwise. 
T%e  Tftte  of  the  Wife  lo  %e  ■eionewrted  is  considered  as  precisely 
tbe  same  mth  «mt  off  tbe  tteir  (y).  tf  the  taotftgageof  the  Wife's 
Brftato  is  hot  Ibr  the  fittsbttttft  »Drfcta>  or  for  Debts^dne  froroth  e 
Wife  Ami  *ola<(*),  %fe  Asserts,  thoogh  be  join  hi  «the  {*S86 
Mortgage,  aire  >not  (primarily  liabte  (i>.  And  Where  the  Wife 
fans  the  AaoftRe'disposdkrf  the  Money,  Jhonghtihe  appropriates 
it  to  the  use  of  the  Husband,  his  Assets  are  not  tMMe  (ft).  » 

On  the  same  principle,  if  a  Father,  Tenant  for  liife,  *nd  his 
Son,  join  in  raising  Money,  which  is  received  by  the  Father,  he 
is  bound  to  exonerate  the  Son's  Estate  from  the  Encum- 
brance (c). 

Where  Husband  and  Wife  live  toge&ec,  she  is  not  entitled  to 
an  Account  of  her  separate  Estate  against  his  Creditor  and  As* 
signee,  HOr  againstliis  Representative,  any  farther  back  than  from 


O)  PbUHps  ▼.  Phillips,  ¥elf.  160.  8.  Northeote,   3  Atk.   486,   and  Lewis 

C.  S  Frecm.  11 ;  and  tee  Brown  and  against  Naagla,  Ambl.  160. 8,Cl  Cox, 

SWwyb,  For.  MS.  8*  C.  MS.  MO.    Astfoj  t.  Earl  of  Tanksrville,  3 

(q)  Fox  t.  Fox,  1  Atk.  463.    Cary  ▼.  Bro.  C.  C.  346. 

Gooding*,  3 *Bro.  0.  €•  110;  and  iee  (*)  Lewi*?.  Naogle,  Ambl.  150. 

Yin.  Abr.  toI.  8.  p.  198.    Aikwtth  t.  to)  Clinton  against  Hooper,  3  B*o. 

Chamberlain,  1  Chan.  Rep.  12$.    Field  C.  C.  201.  S.  C  1  Ves.  jun.  173. 

t.  Clarke,  ibid.  343.  (*)  Lewie  ▼.  Nangle,  Ambl.  150. 

(?)  Dfowae  T.«etw*a,  For.  343.  8.  (a)  Bagot  v.   Ooghton,  1  P.  Wins. 

0.  MS.  347.  S.  C  Forteacue,  333.  Mod.  Caa, 

(«)  Ibid.  949,  381 ;    and   tee    Clinton    against 

(ft)  Tow  v.  >Eari  of  WinUrtoa,  1  Vee.  Hooper,  3  Bro.  C.  O.  811.  8.  C.  A  V«j. 

jm.  451. 8.  €.  3  Bro.  C.  €.  489.  j«o.  188. 

<«)  Tat©  t.  Anema,  1  P.  Was.  964.  (6)  Clinton  t.  Hooper,  3  Bro.  Ch.X}*. 

8.  C  3  Verth  689.  8.  C.  on  Appeal,  1  913.  . 

Bro.  P.  C.  1 5  and  see  Parteriche  t.  (e)  Piexs  ▼•  Piers>  1  Ve».  538. 
Powlett,   9  Atk.   384*     Indedon  ▼. 
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the  death  of  the  Husband  (d)f  unless  he  promised  to  pay  the  ar- 
rears («). 

With  respect  to  Assets,  they  are  either  real  or  personal,  and 
legal  or  equitable.  Legal  Assets  are  such  as  constitute  the  Fund 
for  the  payment  of  Debts  according  to  their  legal  priority.  Equi- 
table Assets  are  such  as  can  be  reached  only  by  the  aid  of  a 
Court  of  Equity,  and  are  divisible,  pari  passu,  among  all  the 
Creditors.  Every  thing  may  be  considered  as  equitable  Assets, 
which  the  Debtor  has  made  subject  to  his  Debts  generally,  and 
which,  without  his  Act,  would  not  have  been  so  subject  ( /). 
♦587]  Equitable  Assets  +in  the  hands  of  an  Executor  are  in 
some  respects  applied  as  legal  Assets  are ;  as  first  to  pay  Debts, 
and  then  Legacies  (g) ;  but,  as  observed,  they  differ  in  this,  that 
all  the  Creditors  take  proportionably,  and  not  in  a  course  of  Ad* 
ministration,  as  in  the  case  of  legal  Assets  (h).  (1)  And  where 
a  Testator  lets  in  Creditors  by  a  charge,  it  is  now  settled,  what- 
ever doubts  may  formerly  have  been  entertained,  that  Creditors 
are  to  be  paid  in  preference  to  Legatees  (*). 

The  ordinary  Administration  of  real  and  personal  Assets  in  the 
payment  of  Specialty  Debts  is  in  the  following  order : 

1.  Personal  Estate,  (with  the  exception  of  Copyholds,  which 
are  not  Assets)  (fc),  not  specifically  bequeathed,  or  exempted 
expressly,  or  by  plain  indication  from  the  payment  of  Debts  (I). 

2.  Lands  expressly  devised  for  (not  merely  charged  with)  the 
payment  of  Debts  (m). 

3.  Descended  Estates  (n). 


(d)  See  Smith  v.  Lord  Camelford,  8  Doraey,  1  Vera.  483. 

Vet.  jun.  716.     Dalbiac  and  Dalbiac,  (a)  Solley  t.  Gower,  8  Ten.  62. 

16  Ves.    186 ;   and  see   Parkes   and  (t)  Kidney  ?•  Coossmaker,  IS  Tea. 

White,'U  Vet.  825,  and  Squire  against  155. 

Dean,  4  Bro.  C  C.  386.    Brodia  v.  (k)  Parker  v-  Dee,   8  Chan*  Cas. 

Barry,  2  Yes.  &    Bea.  39  ;    hut   tee  801. 

Parker  t.  Brookes,  9  Yea.  588,  and  the  (J)  Samwell  and  Wake,  1  Bro.  C.  C 

Cases  cited  in  note  to  ex  parte  Elder,  8  145.    1  Bro.  C.  C.  68.    Davis  v.  Tops, 

Madd.  Rep.  886.  1  Bro.  0.  C  586.  S.  C  8  Bro.  C.  C. 

(e)  Ridoat  v.  Lewis,  1  Atk.  869.  859,  in  note ;  and  see  1  Bro.  C.  C. 
(/)  8  Fonbl.  Eq.  398,  in  note.  58. 

(g)  Hixon  t.  Witham,  1  Yarn.  488.  («)  Davis  r-  Topp,  1  Bro.  C.  C. 

Walker  t.  Meager,  8  P.  Wms.  558.  8.  688. 

C.  Mos.  804.    Maylin  v.  Hoper,  Cas.  (a)  Ibid.  Barnwell  v.  Lord  Cawdor, 

Temp.  Hardw.  806.  Contra  Gosling  t.  3  Madd.  Rep*  413. 


(1)  Assets  may  be  partly  legal  and  partly  equitable,  an3  in  the  distribution  of 
them,  the  court  will  discriminate,  following  the  role  of  law,  as  to  the  former,  so  aa 
to  prevent  eonftision  in  the  administration,  and  applying  the  latter,  rateably, 
among  all  the  creditors.    Moses  v.  Jfofatrefrf,  1  Johns.  Ch.  Rep*  119- 
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4.  Ltmde  charged  with  the  payment  of  Debts  (n).  (1 ) 
♦The  same  Administration  of  Assets  is  made  ip  the  [*588 
payment  of  simple  contract  Debts,  except  that  as  to  them  de- 
scended Estates  are  not  liable,  unless  in  those  cases  where  the 
deceased  Debtor  was  at  the  time  of  hie  death  (o)  a  Trader9  ac- 
cording to  the  acceptation  of  that  word  in  the  Bankrupt  Laws  (p). 
The  personal  Eetate  is  the  fund  first  liable  to  the  payment  of 
Debts,  and  is  often  called  "  the  uatural  fund ;"  (2)  nor  can  a 
Testator,  as  against  his  Creditors,  exempt  the  personal  hstate  ; 
but  he  may  give  his  personal  Estate  as  against  his  Heir,  or  any 
other  Representative,  clear  of  the  payment  of  his  Debts  (q)  ; 
provided  the  Will  contains  express  words  for  that  purpose,  or, 
(a  doctrine  much  lamented)  (r)  a  plain  manifested  intent  (*) — 
a  declaration  plain,  or  necesgary  inference,  tantamount  to  ex- 
press words  (t)y  showing  an  inteut  not  only  to  charge  the  real 
Estate,  but  to  discharge  the  personal  («).  It  is  not,  however, 
♦required  that  the  intention  should  be  so  manifested  as  [*589 
that  all  Persons  cannot  fail  to  agree  with  respect  to  it ;  but  so 
as  to  convince  the  mind  of  the  Judge  deciding  the  particular 

(n)  Vid.  Harmood  r.  Oglander,  8  Ves.  (q)  Walker  t.  Jackson,  8  Atk.  684. 

144,  5 ;  and  see  Daris  and  Topp,  1  Bro.  Bridgman    and    Dove,     3    Atk.    209. 

684.    Donne  against  Lewis,  3  Bro*  C.  Attorney-General  and  Downing,  Ambl. 

C.  863.     Manning  and  Spooner,  3  Vei.  578,  3. 

117.      Milne*  v.  Slater,  8  Ves.  306.  (r)  See  Ferreges  v.  Robinson,  Bunb. 

The  distinction  between  Land  eapretsiy  301.     Ancestor  against  Mayer,  1  Bro. 

devised,  or  only  charged  with  the  Pay-  C.  C.  462.    Watson  ▼.  Brickwood,  9 

ment  of  Debts,  seems  to  apply  in  this  Ves.  453*    Hancoz  ?.  Abbey,  11  Yes. 

Instance  only.    The  idea  which  former-  187* 

ly  prevailed,  that  where  Lands  were  ex-  (»)   Ayliffe  ▼.  Murray,  8  Atk-  60. 

Kesly  devised   for   the    Payment   of  The    first    case    proceeding    on    this 

bis,  the  personal  Estate  ceased  to  be  principle    seems    to    have    been    Sta- 

thc  primary  fund  for  the  Payment  of  pleton    ▼.  CoWille,    For*  80S.   S*    C. 

Debts,  though  it  remained  so  where  MS. 

there  was  merely  a  charge  of  the  Debts  (f)    Milles  ▼.   Slater,   8  Ves.  305 ; 

upon  the  real  Estate,  is  exploded.    In  and  see  also  Brydges  v.  Phillips,  6  Ves* 

both  cases  the  personal  Estate  remains  567.      Read  ▼.  Litchfield,  3  Ves.  475. 

primarily  liable*    See  Stapleton  v.  Col-  Brummell   r.  Prothero,  3    Ves.    111. 

▼Hie,  For*  808*  S.  C.  MS.    Lord  Inchi-  Burton  t.  Knowlton,  ibid*  109.   Tower 

quin  ▼.  French,  Ambl.  38*    M'Cleland  v.  Lord  Rous,  18  Ves.  138.    Lord  In- 

v.  Shaw,  8  Sch.  &  Lefr.  545.  chiquin  against  French,  Ambl.  37.  S.  C. 

(0)  See  Hitchin  ▼.  Bennett,  4  Madd.  better  reported  1  Cox,  I.  The  only 
Rep.  Keene  ▼•  Riley,  3  Meri?.  case  to  the  contrary  is  Webb  ▼•  Jones,  2 
436.  Bro*  C.  C.  60. 

(p)  47  Geo.  3,  sets.  8*  e.  74*  s*  1.  (ic)  Bootle  ▼.  Blundell,  1  Meri?.  p. 

This  Act,  it  fa  observable,  does  not  ex-  193.      Barnwell    ▼*  Lord  Cawdor,  3 

tend  to  Copyholds.  Madd*  Rep. 

(1 )  Vide  Ltvmgtton  v.  Mtofcsrfc,  3  Johns*  Ch.  Rep.  318.  LkotogtUm  v*  Umnf- 
«fon,  3  Johns.  Ch.  Rep.  148. 

(8)  Vide  Lupton  ▼*  Lupton,  8  Johns*  Ch.  Rep.  614.  JTKay  ▼.  Grun,  3  Johns. 
Ch.  Rep.  56.  And  though  the  real  estate  be  charged  with  the  payment  of  debts  and 
legacies,  yet  it  cannot  be  resorted  to,  until  the  personal  estate  is  exhausted.  Lupton 
▼.  I*fpton,  ul  supra.  Vide  Jkden  ▼.  Jtordm,  1  Johns.  Ch*  Rep.  313.  And  a  court  of 
chancery  will  not  interfere  with  the  law  of  descent  of  real  estate,  or  the  established 
order  of  distribution  of  personal  property,  for  the  purpose  of  shifting  the  burden  of 
paying  the  debts  of  the  intestate,  from  the  personal  to  the  real  estate,  or  correct 
any  supposed  hardship  or  inequality  produced  by  the  law*  Thmpwn  v.  Tappeny 
6  John*.  Ch.  Rep.  518* 
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question  (?).  It  *  igsptrihle  to.  4eft*  wh*4  <^c«wAlM«0  wUl 
be  sufficient  to  ehftw  th*  intention ;  it  spurt  arfee  froo*  d*  con- 
text of  the  WU1  (]/}.  The  case*  Me  ntwewus.  Tl#  ifltfftftai} 
nsty  he  found*  Hot  merely,  in  the  mod*  in  which  th*  gexwA  &** 
tat*  ia  fivePt  M  *l«o  La,  the  wqde  ia  which  the  reaj  Esttfe  in 
given,  or  the  application  directed  19  the  pajweot  of  9  Qebt ;  fog 
die  reel  Estate  waj  he  so  appropriated  to  the  payw>at  of  the 
Debt  as  to  show  a  clear  intention  that  it  shall  not  he  a  burtheg 
upon  any  other  Fund,  though  an  intention,  to  eaoMWe  the  pee- 
spnal  Kstate  10  not  ia  any  other  w^y  e*pressjed  (*).  (\)  Cim 
eumstaoccs  from  which  an  inference  haa  been,  ordinarily  raised, 
as  that  of  the  same  person  being  constituted  Trustee  of  the  90a) 
Estate  and  Executor ;  the  persona!  Ksttte  being  (pre*  i^^nh 
sidue,  or  aa  pewso*al  Estate  generally,  or  after  an  ee^pereitiot 
of  particulars ;  the  residuary  Legatee  being  also  Devisee  of  the 
real  testate,  or  of  part  tor  life,  or  otherwise,  are  oircujppsta&cea 
entitled  to  consideration  only  in  reference  to  the  CQntejft  ojSemy 
particular  Will  in  which  they  oecw.  The  *i»P«W*  of  th%  peih 
soaal  Estate  is  not  a  ciacitmstapoe  to  he  weired  isfc»  90  a$  ft 
fprcn  a  ground*  for  construction  (a). 

A  mere  gift  of  the  Personal  Estate  does  not  exonerate  it  from 
*590]  the  payment  of  Debts  (6),  unless  *it  be  a  specific  Gift  (b), 
as»  where  there  is  a  Gift  to  a  Wife  oi  her  Paraphernalia  (c);  ajisj 
though  a  Will  show  a  clear  intent  in  favour  of  a  Legatee  to  exenr 
erate  the  personal  Estate  from  the  payment  of  a  particular  Debt, 
yet  if  by  the  death  of  the  Legatee  it  lapses,  the  n&xt  of  J(m  caji- 
not  insist  on  the  exoneration,  but  it  devoires  in  the  osduutry 
way  (d). 

A  Testator  devised  a  part  of  his  real  Estate  to  Trustees  in 
Trust,  to  nell  and  pay  certain  Debts  mentioned  in  a  Schedule, 
and  then  devised  all  his  personal  Estate  to  his  Wife,  "fully  and 
clearly  exonerated  from  all  the  Debts  in  the  Schedule  specified;'' 
and  he  settled  the  residue  of  his  real  Estate  on  his  Wife  and 
Child.     The  Trust  Estate  not  being  sufficient  to  pay  the  sched- 

(»)  Bootle  t.  Bhindell,  1   Mori*,  p.  974. 
193.  (♦)  Walker  ana    Jackson,    8    At*. 

(y)  Ancaster  against   Mayer,  1  Bro.  6S4.    S.    C.    1    Wils.  24 ;    and    at* 

C.  C  4*0,  469.    Teit  ?.  Lord  North-  Bui*.  S08.    Bx  parte  Deioiaoa,  S  Yea. 

wick,  4  Vet.  8*3.  563.    M'CteJaod  v.  Shaw,  ft    8cb.  fc 

(%)     Hancot     r.    Abbey,    11    Vat,  Lefr*  544. 
1SS.  (e)  Boyotoa  ▼.  Packhurst,  1  Bro.  C. 

(a)  1  Meri?.  IS*  C  576. 

(ft)  Bnimmell    ▼.   Prothero,  3  Yea.        (d)    Hale    ▼•  Cos,    3    Bro.  €.  €. 

111.    PhiMps  t.  PhiWps,  3  Bro.  C.  O.  3S4. 


(1)  Where  a  testator  directed,  that  his  seal  estate  should  be  subject  to  hie  d>hU, 
it  is  such  an  expression  of  his  iotentioo  to  exonerate  the  personal  estate?  apecia\- 
cailj  bequeathed,  from  his  debts,  that  it  aheU  be  disburdened ;  though  the  wul  waa 
not  so  executed  as  to  pass  real  estate*    Etmlap  r,  DwUap,  4  Des.  305. 
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utod  Debts,  tbe  settled  Estates,  it  was  held,  were  applicable  in 
exoneration  of  the  personal  Estate  (e). 

So  where  there  was  a  direction  to  sell  the  Testator's  real  Es- 
tate, and  oat- of  the  produce  to  pay  his  Debts,  and  tbe  residue 
of  the  purchase-money  to  be  added  to  his  other  personal  Estate, 
which  he  bequeathed,  this  Devise  was  held  to  be  incompatible 
with  the  idea  that  the  personal  Estate  should  be  applied  in  the 
first  instance,  and  the  purchase-money  of  the  real  Estate  was 
held  applicable  in  exoneration  of  tbe  personal  Estate  (/). 

The  mere  nomination  of  an  Executor,  though  *under  [*591 
circumstances  that  would  give  to  him  beneficially  the  personal 
Estate,  and  not  leave  it  distributable  to  the  next  of  Kin,  will  not 
have  the  same  effect  as  a  distinct  specific  gift  of  it  to  an  indivi- 
dual (g). 

A  Devise  of  real  Estate  upon  condition  that  the  Devisee  shall 
pay  Debts  and  Legacies  (A),  or  even  of  real  Estate  to  be  sold  for 
the  payment  of  Debts,  however  anxiously  provided,  does  not 
exonerate  tbe  personal  Estate  (t);  for,  as  it  is  said,  such  a  Devise 
shows  nothing  more  than  an  intention  that  all  the  Debts  shall  be 
paid,  and  that  the  real  Estate,  if  that  is  necessary,  shall  be  ap- 
plied ;  but  a  direction  to  apply  a  particular  portion  of  the  real  Es- 
tate for  tbe  payment  of  one  particular  Debt,  w6uld,  it  seems,  ex- 
onerate the  personal  Estate  as  to  that  Debt  (k). 

Where  a  Mortgagor  of  Lands  covenants  to  pay,  and  dies, 
though,  as  to  the  Mortgagee,  the  Land  may  be  looked  upon  as 
the  security  on  which  he  relies,  yet  the  Mortgage  is  considered 
as  a  general  Debt,  and  the  Land  only  as  a  Security,  and  the  per- 
sonal Estate  is  applicable  in  its  discharge  (I);  and  this,  though 
there  may  be  younger  Children  of  the  Mortgagor  who  may  be 
no  otherwise  provided  for  (m).  The  same  Rule  is  applied  also 
in  favour  of  an  Heir,  *and  of  a  Devisee  of  the  Estate  (n) ;  [*592 
but  it  would  be  otherwise  if  any  Creditors  of  the  Testator  would 
lose  their  Debts  by  the  Mortgage  being  paid  out  of  the  personal 
Assets  (s). 

(e)  Morrow  ▼.  Bosh,  1  Cox,  185.  (J)  Evelyn  t.  Evelyn,  2  P.  Wms. 

(/)  Webb  v.  Jones,  1  Cox,  346.  665.    Lanoy  v.  Duke  and  Duchess  of 

(g)  Grey  v.  Minnethorpe,  3  Yes.  106.  Athol,  9  Atk.  455.    Robinson  v.  Gee,  I 

Stapilton  ?.  Colville,  For.  202.    8.  C.  Yes.  258. 

MS.  (m)   Bartholomew  r.  May,  3  Atk. 

(a)    Gower  y.  Mead,  Free.  Chan.  487. 

%  (n)  See  contra  as  to  Devisee,  Leigh 

(%)  Teit  ▼.  Lord  Northwicke,  4  Ves.  v.  Lutkins,  For.  63.  S.  0.  MS.  and 

816*    Dolman  and    Weston,  1  Dick.  Lovel   v.  Lancaster,    2   Vera.    183; 

26.  S.  C.    2  Vera.   740.    Prec.  Ch.  but    see    Lord    Hardwieke's  remarks 


450.     contra  Adams  v.  Merrick,  Eq-  on  that  Case,  2  Atk.   487,  and  For- 

Oa.  Abr.  271.    Bicknell  v.  page,  Atk.  rester    against    Lord    Leigh,    Ambl* 

78.  173.    AstTey  v.  Earl  of  TankerviUe,  9 

\k)  Hancox  v.  Abbey,  11  Yes.  186 ;  Bro.  C.  C.  545.    Serle  v.  St-  Eloy,  2  P. 

and  see  Sjmrway  v.  Glynne,  9  Yes.  Wms.  386. 

483,  and  Manghan  v.  tfa»soo,  1  Yes-  fc  (o)  3  Atk.  487. 
~~  I.41& 
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If  a  man  purchases  an  Estate  subject  to  a  charge,  and  does  no 
more  than  covenant  with  the  Vendor,  that  he  shall  be  indemni- 
fied, it  does  not  become  his  own  Debt,  to  be  paid  oat  of  Us  per- 
sonal Estate,  but  it  remains  a  charge  upon  the  Estate,  or  rather  a 
Debt  of  his  own  in  respect  of  the  Estate  only ;  and  if  nothing 
more  has  been  done  to  take  it  upon  himself,  the  Debt  must  be 
paid  out  of  that  Estate,  and  not  out  of  his  personal  Estate  (p). 
So  if  an  Estate  descend*  to  one,  subject  to  a  Mortgage,  although 
the  Mortgage  be  afterwards  assigned,  and  the  Party  to  whom  it 
descended  enter  into  a  Covenant  to  pay  the  Money  borrowed,  it 
wOl  not  primarily  bind  his  personal  Estate  (?),  but  will  be  con- 
sidered only  as  a  Security  (r).  But  the  Party  may  by  his  acts 
make  it  a  Debt  of  his,  if  from  such  acts  it  can  be  necessarily  in* 
ferred  that  he  meant  to  make  it  a  Debt  of  his  own  (*);  if  the 
*59S]  charge  is  part  of  the  price,  in  such  *case  the  personal  Es- 
tate is  liable  (f).  Suppose  a  man  makes  a  Contract,  pledging 
both  his  real  and  personal  Estate,  the  latter  by  a  general  obliga- 
tion, and  part  or  the  whole  of  his  real  Estate,  as  a  specific  pledge 
by  way  of  Mortgage,  and  the  Estate  descends  upon  his  Son  as 
Heir  at  Law,  and  the  personal  Estate  goes  to  the  Executor,  the 
question  is,  who  pays  the  Debt  ?  It  was  a  mixed  Debt  of  the 
Father,  but  the  Son's  only  as  Owner  of  the  collateral  Pledge, 
and  he  has  a  right  to  call  upon  the  personal  Estate.  Therefore, 
if  a  Person  succeeding  to  an  Estate  of  that  land  has  done  no  act 
to  adopt  the  Debt,  and  make  it  his  personal  Debt,  his  personal 
Estate  is  not  liable ;  but  if  by  his  acts  he  has  put  himself  00  far  in 
the  place  of  his  Ancestor  as  to  make  the  Debt  his  own,  that  is 
understood  to  be  the  same  as  if  he  was  the  original  Mortgagor ; 
but  the  Court  has  been  extremely  anxious  not  to  make  that  infer- 
ence, unless  where  it  is  perfectly  clear  and  obvious ;  therefore, 
though  the  Mortgagee  pressing  for  his  Money,  the  Heir  is  obliged 
to  have  a  transfer  of  the  Mortgage,  and  as  no  Assignee  will  take 
it  without  some  personal  Covenant  upon  that  transaction,  he 
executes  a  Bond  to  the  new  Mortgagee,  if  he  does  it  only  for 
that  purpose,  not  meaning  to  make  himself  more  liable,  it  has 
been  determined  not  to  make  it  the  personal  Debt  of  the  Party 
whose  original  Debt  it  was  not  (u). 

♦594]  If  a  Person  who  is  Master  of  both  Funds  charges  *a 

{f)   Butler  ▼.  Batter,  5   Ves.  538.        (r)  E?elyn  ▼.  Evelyn,  3  P.  Was-  p. 
Tweddeft  ▼.  Tweddell,  S  Bro.  C.  C.    664. 


101.  1SS.     Woods  ▼.  Hantingford,  3  (•)  Woods  t.  Hantingford,  S  Too. 

Ves.  131-   Farson*  t.  Freeman,  AmbL.  138. 

115.  Forrester  against  Lord  Leigh,  (1)  Billiogburst  agaiast  Walker,  S 
AmM.  173;  and  see  Earl  of  Oxford  v.  Bro.  C.  C.  60S. 
Lady  Rodney,  14  Yes.  4 17 ;  and  Shaft*  («)  Woods  r.  Hantingford,  3  Vee.  131 ; 
t.  Shaftoe,  1  Cox,  907.  and  see  BiUingharst  against  Walker,  ft 
(4)  Earl  of  Tankertille  agaiast  Bro.  C  C.  608,  aadDonistaorper.Far- 
Fawcett,  S  Bra.  0.  C.  58.  8.  C.  1  Cox,  ter,  3  Eden,  164. 
257. 
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ptiftonal  Debt  on  the  real  Estate,  his  Heir  shall  not  have  it  ex* 
oneratqd  by  the  personal  Estate  (x). 

Where  a  Purchaser  6f  an  Equity  of  Redemption  dies,  the  per- 
sonal Estate  will  not  be  applied  for  the  benefit  of  the  Heir,  it  not 
being  the  Ancestor's  Debt  (y). 

If  the  Heir  tells  the  Executor  to  pay  the  Legacies,  and  that 
be  will  not  press  him  fbr  the  exoneration  pf  his  Estate,  and  the 
Executor  pays  upon  that  assurance,  the  Executor  cannot  be 
called  upon  afterwards,  or  the  Legatees  be  obliged  to  re- 
fund (*). 

Before  the  Statute  of  S  and  4  Will,  and  Mary,  c.  14,  the  Heir 
was  not  bound  by  Lands  descending  to  him,  where  sold  or  alien- 
ed before  Action  brought;  and  if  an  Obligor  devised  his  Land, 
the  Devisee  so  selling  was  not  liable  to  the  Obligee  (a):  that 
Statute,  therefore,  was  passed  to  remedy  the  defect  in  the  Statute 
(IS  Eliz.  c.  5,)  of  fraudulent  Conveyances,  and  to  extend  it  to 
fraudulent  Devises  (6),  and  render  the  Heir  liable  for  the  value 
of 'Assets  aliened  (c) .  Since  this  Statute,  therefore,  a  Reversion 
in  Fee,  coming  into  the  Possession  of  a  Son,  as  Heir  to  his 
Father,  who  died  indebted  by  Specialty,  in  Assets  for  the  pay* 
ment  of  such  Debts,  though  it  be  devised  by  the  Son  (d). 

So  if  there  be  a  Son  and  Daughter  by  one  Venter,  *and  [*595 
a  Son  by  the  second  Venter,  and  the  Father  dies  indebted,  and 
the  Son  by  the  first  Venter  enters  and  dies  seised,  the  Daughter 
is  entitled  by  way  of  poisterio  fratis,  but  is  liable  to  her  Father's 
Debts  (c). 

By  the  express  words  of  the  Statute  (3  &  4  Will  ty  Mary,  c. 
14,)  where  there  is  any  Devise  or  Appointment  by  Will,  of  Lands 
for  payment  of  Debts,  or  Children's  Portions  (other  than  the 
Heir  at  Law),  according  to  an  Agreement  before  Marriage,  such 
Will  shall  be  of  force.  And  though  the  Statute  prevents  a  De- 
vise for  payment  of  Legacies,  so  as  to  disappoint  Creditors  by 
Specialty,  it  does  not  prevent  a  Devise  for  payment  of  Debts 
generally ;  though  the  effect  of  such  a  Devise  is  to  let  in  Credi- 
tors by  simple  contract,  to  the  prejudice  of  Creditors  by  SpecU 
cialty  (d);  who  in  such  case  having  no  specific  Lien  on  the 
Land  («)  (if  they  be  Debts  or  Judgments  that  affect  the  Land  it 
is  otherwise)  (/),  must  come  in  with  the  other  Creditors  pro 

(a?)  Hamilton  againat  Worley,  4  Bro.  Woi.  775. 

C  C.  199.  (d)  Kiotfton  ▼.  Clarke,  9  Atk.  804. 

(y)  Pockiey  t.  Pockiey,  1  Vera.  3S.  (c)  Kinaaton  v.  Clarke,  8  Atk.  805. 

Tweddell  v.  Tweddell,  9  Bro.  C  C 107,  (<*)    See    Freemoult   v.  Dedire,  1 

154.  P.  Wmi.  430.  3  Atk.  630.     Kidney 

(s)  Seal  against  Brownton,  3  Bro.  C.  ▼.  Couaamaker,  18  Ves.  154-     Rich- 
er. 114.  S.  0. 1  Vet.  iun.  186.  arda  ▼.  Lord  Macclesfield,  1  July  1805. 

(•)  Fremoolt  ?.  Dedire,  1  P.  Wmi.  MS. 

431.  <«)  Deacon  ▼.  Smith,  3  Atk.  386. 

(6)  Kinaaton  ▼.  Clark,  8  Atk*  804.  (/)  Woolatoncroft  ▼.  J*onf9  1  Ch. 

(c)  See  Coleman  and  Winch,  1  P.  Caa.  38.  Anon.  3  Balk-  83. 
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rata  (/),  for  there  is  no  relief  bat  in  a  Court  of  Equity,  as  the  y 
could  have  no  Action  against  the  Heir,  or  against  the  Heir  and 
Devisee  jointly  (g). 

If  there  be  a  Devise  of  real  Estate  for  the  payment  of  Lega- 
cies, and  specialty  Creditors  file  a  Bill  for  the  payment  of  their 
*$96]  Debts,  the  parol  shall  not  demur  *though  the  Heir  be  an 
Infant ;  for  the  Legatees  had  a  right  to  hare  their  Legacies  im- 
mediately raised,  they  being  expressly  charged  on  the  real  Es- 
tate ;  but  the  Legacies  could  not  be  raised  until  the  specialty 
Creditors  were  satisfied,  and  therefore  the  payment  of  the  spe- 
cialty Debts  was  incidental  to  the  raising  of  the  Legacies,  which 
takes  the  case  out  of  the  common  rule  of  the  parol  demurring, 
so  far  as  respects  the  charged  Estate  (A). 

A  Devise  for  payment  of  Debts  takes  the  case  entirely  out  of 
the  Statute  (t),  and  it  stands,  as  it  would  have  done,  before  the 
Statute  was  made;  and  the  Creditor  can  claim  only  under  the 
Will.  If,  therefore,  an  Estate  be  devised  to  Trustees,  in  Trust, 
out  of  the  yearly  Profits,  to  pay  Debts,  &c.  the  Creditors  cannot 
obtain  a  Decree  for  a  Sale  of  the  Estate  (fe),  though  had  there 
been  no  Devise  for  payment  of  Debts,  the  specialty  Creditor 
would  (under  the  Statute)  have  had  a  right  to  have  his  Debt 
raised  by  Sale ;  but  though  a  Bequest  by  Will,  or  a  Charge  ({,) 
in  Law  or  Equity  for  payment  of  Creditors,  is  not  fraudulent 
within  the  Statute  of  Fraudulent  Devises  (m) ;  yet  if  a  Devise 
for  the  payment  of  Debts  be  in  a  manner  which  will  not  ansteer 
the  purpose,  such  Devise  does  not  take  the  case  out  of  the  Sta- 
tute (n).  A  direction  in  a  Will  of  real  Estate  to  pay  simple  con- 
*597]  tract  Creditors  before  those  by  Specialty,  *is  effectual 
within  the  exception  in  the  Statute ;  but  a  Devise  to  pay  Debts, 
excepting  a  Debt  as  Security,  was  held  not  to  be  a  good  Devise 
within  the  Statute  (o).  Directing  an  Estate  to  be  sold  for  the 
payment  of  Debts  does  not  imply  that  it  must  be  sold  at  all  events, 
if  the  Debts  can  be  satisfied  without  (p). 

Where  a  Will  creates  a  charge  upon  the  Realty  for  the  pay- 
ment of  Debts,  it  relates  to  the  time  of  the  de*th  of  the  Testa- 
tor, and  all  Debts  he  contracts  during  his  whole  Life  will  be  a 
charge  (q);  unless  they  be  Debts  ex  malificio,  as  by  being  an 
Executor  and  wasting  the  Assets,  in  which  case  such  Debt  is 

(J)  Hearties  ▼.  Banee,  3  Atk.  650.  Hoghei  against  Doulben,  8  Bro.  C.  C. 

(g)  3  Ves.  590 ;  and  see  How  and  614.    Lingard  v.  tari  of  Darby,  1  Bra. 

Chapman,  4  Ves.  550.  C.  C.  311. 

(h)  Mould   t.  Williamson,  8  Cox,  (n)  Hughes  against  Dolben,  2  Bro.  C. 

586.  C  694.  S.  C  8  Cox,  170 ;  but  see  WH- 

(t)  3  Wm.  and  Mary,  c-  14*  les's  Reports,  p.  584. 

(k)  Lingard  against  Darby,  1  Bro.  C.  (o)  Vernon  ?.  Vawdry,  Barn*   304, 

C.  318.  said  Arg.  o.  to  be  confirmed  by  the  fee- 

(I)  Hai-grate  v.   Tindal,  1  Bro.  C.  gistrar's  Book.  Coop.  45. 

C.  135.    Batson  r.  Lingreen,  8  Bro.  (p)  Elliot  ▼.  Merryman,  8  Atk.  45. 

C.  C.  94.    Bailey  r.  Elkins,  7  Ves.  (a)  Brudenel  ▼.  Boughton,  8  Atk-  873. 

888,3.  Bridgmtn  ▼.  Dore,  8  Atk.  801. 

(m)  Beyley  ▼.  Elkins,  7  Ves.  393. 
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not  considered  within  the  meaning  of  the  provision  in  the 
Will  (r). 

And  if  a  Person  owing  simple  contract  Debts,  barred  by  the 
Statute  of  Limitations,  devises  his  Lands  in  Trust  to  pay  his 
Debts,  the  Debt  is,  according  to  several  cases,  revived  («);  but 
the  reason  of  this  is  not  very  obvious  (t). 

♦If  Land  is  devised  to  Trustees  and  their  Heirs  to  sell,  [*598 
and  out  of  the  Money  arising  by  the  Sale  to  pay  Legacies,  and 
among  the  rest,  a  Legacy  to  the  Heir  at  Law,  the  Land  will  not 
be  turned  into  personal  Estate,  nor  more  directed  to  be  sold  than 
what  is  necessary  for  the  payment  of  the  Legacies,  and  the  Heir 
has  the  Surplus  («);  nor  is  there  any  case  in  which  it  has  been 
held  that  the  Surplus,  after  the  particular  purpose  is  answered, 
forms  part  of  the  personal  Estate,  so  as  to  pass  by  a  residuary 
bequest  (x).  (\) 

Cases  on  Wills  are  very  numerous,  upon  the  question,  whe- 
ther the  terms  used  amount  to  a  Charge  of  the  Debts  upon  the 
real  Estate.  The  Court  is  always  anxious  on  these  occasions  to 
make  a  man  do  that  which  is  morally  just  (t/),  and  hinder  him, 
as  it  hath  been  said,  from  sinning  in  his  grave ;  and  in  one  case 
the  Court  has  even  held,  that  if  the  Testator  talks  about  Debts 
in  the  beginning  of  his  Will,  the  real  Estate  must  be  charged  (z); 
and  a  Will  has  been  construed  for  the  benefit  of  Creditors,  to 
charge  real  Estate  (though  not  expressly  mentioned)  by  impli- 
cation on  general  words,  but  that  implication  may  be  afterwards 
destroyed  (a).  In  a  doubtful  case  the  Court  inclines  to  construe 
a  Will  in  favour  of  Creditors,  rather  than  against  them,  but  does 
not  insert  or  strain  words  for  that  purpose  (6). 

If  a  Testator  says,  '•  my  Debts  and  Legacies  being  first  de- 
ducted, I  devise  all  my  Estate  real  and  personal  *to  I.  S."  [*599 
'This  amounts  to  a  devise  to  sell  for  payment  of  Debts  (c) ;  but  if 
the  Testator  directs  merely  that  "  all  his  Debts  and  Funeral  Ex- 

(r)    Price  t.  Morgan,  8  Cb.  Cas.  rate  Judgment  of  the  Vice-Chancellor 

31*.  in  Burke  r.  Jones,  3  Vet.  fc  Bea.  878, 

(f)  Gofton  ▼.  Mill,  9  Vera.  141.  8-  C.  &c.  and  aUo   Executors  of  Fergua  ▼. 

Pre-  Ch.  9  Gilb.  Lex  Prat.  MS.  Blake-  Gore,  1  Sen.  at  Lefr.  109,   and  Che 

way  ?•  Strafford,  3  P.  Wms.  373.  8.  C.  note.] 

Select.  57.  Jones  t.  Earl  of  Strafford,  5       (it)   Randall    ?•   Bookey,   3   Vera. 

P.  Wins.  84.     Lacon  f.  Briggs,  3  Atk.  435. 

107.  Aughteriony  ▼.  Lord  Power,  Amhl.        (x)  Manghan  ▼.  Masson,  1  Ves.  ct 

331.  Anon-  3  Salk.  154.  Bea.  416. 

(t)  In  one  of  the  Cases  Lord  Hard-        (y)  3  Ves.  561.  5  Ves.  361,  and  3  Ves. 

wicke  says,  "  I  have  often   wondered  318. 

how  this  Bute  at  first  prevailed,  and        (z)  Williams  t.  Chitty,  3  Ves.  553. 
Judges   bare  always   grumbled   at  it,        (o)    Thomas   ▼.    Britwell,    3    Ves. 

though  it  is  now  established  in  Equity.19  313- 

Lacon  t.  Briggs,  3  Atk.  107.     fhi*        (5)  Noel  ?.  Weston,  3  Ves.  &  Bern, 

doctrine,  however,  seems  to  hate  stood  374. 

onlv  upon  Dido,  and  not  upon  express        (c)  Newman  ▼•  Johnson,    1  Vara, 

and  solemn  decision-    [See  the  elabo-  45. 

(1)  Vide  JWset  ?.  JhVgatrayd,  1  John.  Ch-  Rep.  119- 
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penses  should  be  paid  and  satisfied  bf  hi*  Execiiton,"  and  the 
real  Estate  is  specifically  devised,  these  words  will  not  charge  the 
real  Estate  (d).  (1) 

Where  a  Testator  directed  his  Trustees  to  possess  themseb es  ef 
his  Estate  and  Substance,  and  to  pay  Debts,  this  was  held  to  be  % 
charge  of  the  Debts  upon  the  real  Estate  (*). 

And  it  seems,  that  whererer  a  Testator  says,  "  he  wills  thai 
his  Debts  shall  be  paid,"  that  will  ride  over  every  disposition, 
either  as  against  his  Heir  at  Law,  or  Devisee  (/). 

,  By  a  Df  vise,  therefore,  "  after  payment  of  his  Debts,"  the 
tfebts  are  charged  (g);  and  if  there  be  a  Charge  of  all  the 
Testator's  Estates  for  payment  of  Debts,  and  a  particular  Es- 
tate is  devised  to  A.  the  Devisee  takes,  subject  to  the  Debts  (k). 

A  general  chaige  upon  Land  for  payment  of  Debts,  where  the 
Testator  has  Freehold  and  Copyhold,  renders  the  Copyhold  lia- 
ble, as  well  as  the  Freehold  («);  and  if  he  has  surrendered  the 
Copyhold  to  the  use  of  his  Will,  the  Freehold  and  Copyhold  are 
♦600]  applicable  *rateably ;  but  if  he  has  not  surrendered  the 
Copyhold,  then,  as  before  observed  (fc),  it  shall  not  be  applied 
until  the  Freehold  is  exhausted  (J). 

If  there  be  a  general  Charge  of  Lands  by  Will,  for  the  pay* 
ment  of  Debts,  and  a  Devise  afterwards  of  a  particular  Estate 
for  that  purpose,  it  will  not  restrain  the  general  Charge,  unless 
there  be  express  negative  words  (m). 

If  there  be  a  Device  of  Lands  to  executors  until  Debts  are 
paid,  with  Remainder  to  the  Testator's  Son  iu  Tail,  and  the  Son 
dies  before  the  Debts  are  paid,  the  Estate  of  the  Executors  is 
only  a  Chattel  Interest,  and  will  not  hinder  the  Son's  Wife  of 
Dower ;  but  the  Dower  will  not  commence  in  Possession,  nor 
are  damages  recoverable  for  detaining  it,  but  from  the  time  of 
tiie  Debts  being  paid  (n). 

(<Q  Powell  y.  Robins,  7  Vet.  SOS.  C.  C.  973.    Kentish  against  Kentish,  8 

Brydge*  y.  Landeo,  cited  S  Vet.  650.  Bro.  C  C.  957. 
Keeling  y.  Brown,  5  Vet.  359 ;  and  iee        (ft)  Ante,  p.  68. 
a  Case  of  this  nature  Davis  and  Gardi-        (!)    Orowcoek  y.    Smith,    9   Gov, 

ner,  9  P.  Wins.  187.  397. 

(«)  Foster  r.  Cooke,  6  Tea.  347.  (m)    Ellison  y.  Airey,  9  Yes.  568. 

(/)   Shalcross   r.  Finden,    3   Ves.  Lord  Warrington  v.  Boots,  1  Bro*  P.  C. 

739.  455. 

(?)  Ibid.  738.  (n)  Hitchens  y.  Hitchens,  9  Veen. 

ft)  Clarke  y.  Sewell,  3  Atk.  100.  404. 

(t)  Coombes  against  Gibson,  1  Bro. 


(1)  Real  estate  is  not  charged  with  the  payment  of  legacies,  unless  the  tales* 
tlon  of  the  testator  to  that  effect,  is  expressly  declared,  or  clearly  to  be  interred 
from  the  language  and  dispositions  of  the  will.  The  nsaal  claase  of  deYistas;  all 
the  rest  and  residue  of  the  testator's  real  and  personal  estate,  not  before  dewed, 
or  the  mere  direction  that  all  debt*  and  legacies  are  to  be  paid,  wiH  not  be  soAcient 
to  show  an  intention  to  charge  the  real  estate :  Bot  it  is  otherwise,  if  the  real  es- 
tate be  denied,  "after  payment  of  debts  and  legacies."  lapton  y.  Lapis*,  9 
Johns.  Ch.  Men.  814. 
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A  Testator  by  Will  charged  afl  his  Estates  witb  the  payment 
of  feat  Debts,  aid  appointed  bis  Son  residuary  Devisee ;  after- 
wards he  purchased  Copyholds,  which  were  duly  surrendered  to 
the  use  of  his  Will,  and  by  a  Codicil  devised  the  Copyholds  to 
his  Son  in  Fee.  The  "Codicil  was  fold  to  be  a  republication  of 
the  Will,  so  as  to  subject  those  Copyholds  to  the  payment  of  hie 
Debts  (»). 

Where  sums  are  by  Will  directed  to  be  raised  by  the  Rents 
and  Profits  of  an  Estate  within  a  particular  time,  within  which 
the  Estate  would  not  answer  the  Charge,  the  Court  has  direct- 
ed a  Sal*  or  'Mortgage  (*);  and  has  proceeded  still  far*  [*601 
ther,and  directed  a  Sale  on  the  words  Rent*  and  Profits  alone  (p), 
(though  this  is  seldom  agreeable  to  the  Testator's  intention,)  on 
the  ground,  that  Rents  and  Profits  in  a  Will  mean  the  Land  it- 
self (q).  If,  however,  a  Trust  be  created  for  the  payment  of 
Debts,  by  perception  of  Rents  and  Profits,  or  by  mortgaging,  the 
Land  oannot  be  sold  for  that  purpose,  as  it  might  have  been  if 
only  the  words  Rents  and  Profits  had  been  used  (r);  and  so 
where  there  was  a  power  of  making  Leases  in  order  to  raise  Mo- 
ney for  payment  of  the  Debts,  it  was  held  there  could  not  be  a 
Sale,  because  such  a  power  would  be  frivolous,  if  a  Sale  was  in- 
tended (9).  In  cases  of  this  kind  a  private  Act  of  Parliament  is 
sometimes  resorted  to  (f). 

Where  Lands  are  devised  to  Trustees  to  raise  Money  for  seve- 
ral purposes,  and  they  raise  the  Money  out  of  the  Profits,  the 
Land  is  thereby  discharged,  and  the  Persons  interested  must  re- 
sort to  the  Trustees  («) . 

If  one  by  Will  directs  bis  Lands  to  be  sold,  but  does  not  say  by 
whom,  his  Heir,  and  not  his  Executors,  must  sell  (x) . 

If  a  Real  Estate  be  once  charged  by  a  Will  duly  executed, 
with  the  payment  of  all  Debts  (y),  *  Legacies  (z),  and  An-  [*602 
nuities,  (not  merely  particular  Legacies  (a),  sb,  €i  Legacies  above 
mentioned9  (ft),  or  "  hereby  given")  (c),  the  Testator  may  af- 
terwards give  either  Legacies  or  Annuities,  (Annuities  are  held 
to  be  Legacies  (rf),  unless  the  Testator  himself  distinguishes 

(n)  Rowley  t.  Eyton,  9  Meriv.  188.       Rep.    4S  ;    bat    tee  contra   Rb.  Ob. 

(0)  Richard*  t.  Lord  Macclesfield,  1  93.  Grounds  and  Rudiments,  fee.  p. 
July  1806.  MS.  311.. 

(p)  Berry  ▼.  Askham,  S  Veto.  86.  (y)  See  Cox  ▼.  Bassett,  3  Ves.  163. 

Lington  t.  Poky,  8  Chan.  Gas.  905.  (z)    Bradenel  t.  Bougfaton,  8  Atk. 

(4)   Bailies  ▼.  Dixon,    1   Ves-   41 ;  874.     Bockeridge  t.  Ingram,  8  Ves. 

and   see   Green   t.    Belcher,    1    Atk.  jun.  665. 

506.  (a)  See  8  Ves.  jun.  665. 

(r)  Vid.  Ridoat  t.  Bert  of  Plymouth,  (6)   Masters  ▼.  Masters,  1  P.  Was. 

9  Atk.  104.    Lingard  t.  Rarl  of  Derby,  493. 

1  Bro.  O.  G.  311.  («)    Bonner    t.   Bonner,    13    Tee. 

(t)  Ivy  t.  Gilbert,  9  P.  Wau.   13.  379. 

Baines  and  Dixon,  1  Ves.  49.  (d)  See    Dnke  of  Bolton  ▼•  Wfl- 

(1)  8ee  the  reeommmdarion  in  Rldont  Hams,  mentioned  in  HsJbergfaam  t. 
t.  Plymouth,  9  Atk.  105.  Vincent,  9  Ves.  jun.  9S1.    Sibley  ▼• 

<«)  tne.  Oh.  144  Perry,  7  Ves.  534. 

(x)  Bentbam  t,  Wiltshire,  4  Madd. 
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them)  (e)  by  aa  xmatte$Ud  codicil.  The  rule  is  Bp  settled  in 
many  cases  (/),  and  is  too  irell  establishedT  to  be  disturbed; 
though  it  has  been  doubted  whether  it  is  perfectly  consistent  with 
the  Statute  of  Frauds :  for.  in  effect,  the  Testator  disposes  of 
his  Land  by  an  unattested  codicil,  when  he  is  at  liberty  to  bur* 
then  it  with  Legacies  so  given ;  and  it  is  observable  that,  all  these 
have  been  cases,  not  of  8  primary  charge,  but  auxiliary,  and  in 
aid  of  the  personal  Estate,  which  is  the  primary  fund  (g).  But 
Legacies  out  of  a  Real  Estate  given  by  an  unattested  paper  can- 
not stand,  unless  that  paper  is  clearly  referred  to  by  Will  duly 
executed,  so  as  to  be  incorporated  with  it  (A);  and  if  a  Testator 
*603]  by  his  Will  does  not  say  *that  all  Annuities  and  all  Lega- 
cies he  shall  hereafter  give  shall  be  charges,  but  only,  that,  if  at 
some  future  period  be  shall  think  proper  to  declare  Legacies  and 
Annuities  to  be  charges  upon  the  Real  Estate,  then  the  Trustees 
shall  pay  them  out  of  the  Real  Estate,  this  the  Law  will  not 
allow :  it  will  not  allow  a  Person  by  Will  duly  executed  to  re* 
serve  a  power  to  charge  by  a  Will  not  duly  executed  (i). 

If  a  Testator  says  he  charges  all  the  Legacies  given  by  his 
Will  upon  his  Real  Estate,  and  gives  2(M.  to  A.,  he  may  by  an 
unattested  codicil  give  that  Legacy  of  20/.  to  B.  A  Person  in 
such  case  cannot  create  new  Legacies ;  but  he  may  modify  or 
alter  any  before  given;  he  cannot  give  fresh  Legacies  upon 
Land,  unless  future  Legacies  are  charged ;  but  he  may  substi- 
tute one  for  another  [k). 

Where  a  Person,  seined  of  three*  or  four  Estates,  devises  one 
Estate  for  the  particular  purpose  of  paying  his  Debts,  that  is  ap- 
plied, and  not  the  other  Estates,  though  they  descend ;  but  if 
after  the  Devise  by  a  Testator,  of  the  whole  of  his  Estate  at  the 
time  of  the  Devise,  subject  to  *  general  Charge  (not  to  *  particular 
Charge,  which  would  make  a  difference)  for  the  payment  of 
Debts,  and  he  becomes  possessed  by  Devise,  or  purchase  of 
another  Estate,  which  desctnds,  such  Estate  is  applicable  to  the 
payment  of  Debts  before  the  Estate  so  generally  charged  with 
the  payment  of  the  Debts ;  for  when  a  general  Charge  is  made 
♦604]  applicable  to  the  whole  Estate  of  the  Testator  *at  the 

(a)  Ai  in  Nannock  *•  Horton,  7  Yes.  jun.  231.    Cox  ▼.  Bastett,  3  Yes.  163, 

391.  4.      Attorney-General    and   Ward,   3 

(/)  Hyde  ▼.  Hyde,  Eq.  Oa.  Abr.  Vet.  387.      Roee  t.  Cirayngbame,  12 

409.  S.  C.  3  Chan.  Rep.  155.    Lord  Ves.  37,  &c     Bonner  r.  Bonner,  13 

Inchiquin    and    O'Brien,    Ambl.    33.  Yes.  383. 

Matters  and  Masters,  1  P.  Wins.  423.  (g)  Habergbam  t.  Vincent,  4  Bro.  C. 

Jackson  and  Jackson,  in  n.  3  to  1  P.  C.  389-    Hooper  and  Goodwin,  18  Yes. 

Was.  423.  8.  C  2  Cox,  35.    Hannis  v.  167. 

Packer,    Ambl.     566.      Brodenell    ? .  (A)  Smart  t.  Projean,  6  Yes*  560- 

Boughton,  2  Atk.  368.    Habergnam  t.  (<)  Yid.  Rote   t.   Cunningham,   1* 

Vincent,  1  Yes.  jnn.  411.     Leacroft  Yes.  29;  and  see  Habergbam  ▼•  Yin* 

against  Maynard,  3  Bro.  G.  C.  833.  S.  cent,  2  Yet.  jun.  236,  and  4  Bro.  C.  C. 

C.  1  Yes.  jun.  379.     Reay  ▼.  Hopper,  370,  1. 

decided  by  Lord  Kenyon,  and  mention-  (k)  Attorney-General  ?•  Ward,  3  Yes* 

ed  in  Habergbam  v.  Vincent,  3  Yet.  331. 
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time,  no  intention  appears  tbat  the  Estate  is  so  charged  with  a 
view  to  exonerate  future  Property;  but  where  a  Testator  charges 
part  of  his  Estate,  leaving  other  part  to  descend,  his  inclina- 
tion to  burthen  a  part  in  exoneration  of  the  rest  is  manifest  (I). 

The  Heir  at  Law  is  deemed  a  necessary  party  to  a  Bill  to 
carry  into  execution  the  Trusts  of  a  WiH  disposing  of  Real  Es- 
tate, by  Sale  or  Charge  of  the  same  ;  and  sucn  Bill  usually  prays 
that  the  Will  may  be  established  against  him  by  the  Decree  of 
the  Court.  If  the  Heir  at  Law  be  out  of  the  Jurisdiction  of  the 
Court,  and  that  fact  is  charged  and  proved,  the  Court  will  pro- 
ceed to  direct  the  execution  of  the  Trusts*  upon  full  proof  of  the 
due  execution  of  the  Will,  and  the  sanity  of  the  Testator,  though 
that  Evidence  cannot  be  read  against  the  Heir  if  he  should  af- 
terwards dispute  the  Will ;  and  the  Court  therefore  cannot  es- 
tablish the  Will  against  him,  or  in  any  manner  ensure  the  Title 
under  it  against  his  claims.  If  no  Heir  can  be  found,  and  the 
Escheat  be  to  the  Crown,  the  Kind's  Attorney-General  must  be 
made  a  Party; — if  any  Person  claims  the  Escheat  against  the 
Crown  that  Person  is  a  necessary  Party  (m). 

Where  a  Copyhold  Estate  charged  with  the  payment  of  Debts, 
is  limited  to  A.  for  life,  with  Remainder  to  £.,  and  the  Estate 
is  sold  under  the  direction  of  the  Court,  it  will  not  compel  the 
Purchaser  to  pay  in  his  Purchase-Money,  if  the  *Re-  [*60& 
mainder  Man  is  abroad,  and  has  not  surrendered  (n). 

Where  Lands  devised  are  directed  to  be  sold  for  the  payment 
of  Debts,  and  the  Devisee  is  'an  Infant,  the  Estate  cann&t  be  sold 
till  he  comes  of  age  (o).  In  the  mean  time,  all  the  Court  does 
ts  to  declare  that  the  simple  contract  Creditors  are  entitled  to 
stand  in  the  place  of  the  specialty  Creditors,  with  liberty  to  ap- 
ply when  the  Infant  comes  of  age  to  have  the  Estate  sold  to  pay 
their  Debts  (p). 

Where  Kstates  are  devised  to  Trustees,  their  Heirs  and  As* 
signs  upon  Trust  to  sell  the  same,  and  pay  the  produce  (subject 
to  certain  Charges)  to  several  Persons  nam£d,  and  it  is  declared 
that  the  receipts  of  such  Trustees  shall  be  sufficient  discharges, 
&c.  it  is  not  necessary  that  the  Persons  so  entitled  to  the  Pur- 
chase Money  (nof,  as  it  seems,  the  Heir  at  Law)  should  be  Par- 
ties to  the  Conveyance ;  nor  can  they  be  called  upon  to  enter 
into  Covenants  for  the  Title  in  proportion  to  the  interest  they 
respectively  claim  in  the  Purchase  Money  (9). 

(I)  Davis  v.   Toppe,   \  Bro.  C  C.        (p)  Powel  r.  Robins,  7  Ves.  ail  ; 

588.  and  see  Charles  v.  Andrews,  8  Mod\ 

(m)  See  Redesd.  Tr»  PI.  139,  140;  151,  3.     Cooke  t.  Parsons,  9  Vera, 

and   see  AfCleland  r.  Shaw,  8  8ch.  429.    Sed  tid.    Mould  t.  Wflliamson, 

h  Left.  649,  and   Noel  ▼.  Weston,  8  Coi,  386,  &  Williams  v.  Whinyates,  9 

Coop.  141.  Bro.  C.  C.  399. 

(«)  Noel  ?.  Weston,  Coop.  138.  (?)  Wakeman  ▼.  Dochess  of  Rutland, 

<•)  7  Ves.  811-    In  the  ease  of  an  3  Ves.  604.  &•  C  confirmed  on  Appeal, 

infant  devisee  the  parol  eannot  demur.  8  vol.  Bro.  P.  C.   p.  14ft;  TqaUJntV 

4  East,  484.  Edit. 
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Where  a  Real  Estate  k  charged  by  a  Will  ia  aid  of  the  Per- 
gonal Estate,  the  old  Practice  of  the  Court  wad  iret  to  admiaieter 
the  Personal  Estate,  and  if  that  was  deficient  to  raise  the  resi- 
de from  tbe  Real  Estfcte ;  but  now,  if  the  Master  forefeet  that 
die  Personal  Estate  will  be  deficient*  it  is  the  habit  of  the  Court 
*606]  *to  permit  a  Sale  of  the  Real  Estate  in  the  mean 
time(r).(l) 

It  was  formerly  held  that  where  Trustees  in  a  devtoe  for  tbfe 
payment  of  debts  were  also  made  Executors*  the  As9eta  Wert 
legal.  It  was*  so  considered  at  Law  (*),  and  the  Decisions  in 
Equity  followed  the  Law  (f ) ;  except  tvhere  the  Devise  of  the 
Ijands  was  to  the  Executor,  and  his  Heir^  in  trust  to  seUf  &c.  ki 
which  case*  the  Court  decided,  the  Lands  would  be  equitable 
Assets;  because,  as  the  Lands  must  go  in  a  course  of  descent, 
lie  must  take  as  Trustee,  and  not  as  Executor  (a).  But  Lord 
Camden,  in  a  Case,  in  which  all  the  doctrine  was  sifted,  after 
quoting  the  case  of  Levin  v.  Oakley  (or),  observed,  "And  aoifrt 
I  think  the  old  Rule  Is  overthrown*  and  that  wherever  the  Land 
itself  is  devised  to  the  same  persons  who  are  Executors,  the  As- 
sets will  be  equitable.  And  I  hold  the  case  to  be  the  same  itfcn* 
ever  the  Land  is  devised  to  them,  or  t*  thin  and  their  Heirs,  for 
in  both  cases  they  are  equitable  Trustees  (y).  The  descent  tt 
broke,  and  tbe  specialty  Creditors  have  lost  their  Fund.  And 
I  can  hardly  now  suggest  a  case  where  the  AflBets  would  be  fo* 
gak  but  where  the  Executor  has  a  naked  power  to  aefl  qua  Exe- 
tutor*  <*). 

*607]  *lf  one  by  Will  directs  his  Executor  to  sell  his  Lands,  atid 
dies,  and  that  Executor  makes  an  Executor,  the  Executor  of  tbe 
Executor  cannot  sell ;  because  the  first  Executor  had  that  Jx>w- 
er  as  ah  authority  several  from  his  Executorship ;  and  though 
the  first  had  refused  to  act  as  Executor,  he  might  yet  have  sold 

Or)  8«e  Lloyd  v.  Johnes,  9  Ves.  65,  6.  Anon.  2  Vera.  405 ;  see  Cluttcrback  r. 

and  Holme  v.  Stanley,  $  Ves.  2  ;  and  Smith,   Prec.    Ch.     127.       Blatch    v. 

*ee  there,  tbe  observation  on|  the  Stamp  Wilder.  1  Atk.  4l0. 

Duty ;  see  also  Curtis  ?.  Price,  12  Ves.  (a)  Anonymous,  2  Vera.  13$. 

105.                       ,  (s)2Atkyn«,50. 

(s)  Edwards   and  Graves,  Hob.  265.  (y)   See  to  same  effect,  Buckley  r. 

Alexander  t.  Lady  Gresham,   1   Lev.  Williams,  1  Dick.  337. 

324.    Dettiick  v.  Carravan,  1  Lev.  224.  (*)  Silk  v.  Prime,  roeotioned  in  note 

1  Roll.  Abr.  920.   G.  6.    Boswell  v.  to  Newton  and  Bennett,  1  Bro-  C.  C. 

Oorant,  Hard.  405.  1^8  j  and  see  Prowse  v.  Abingdon,  1 

(I)  Graves  and  PoweT,  2  Vera.  248.  Atk.  484. 


(1)  Wfcere.  the  real  estate  is  charged  with  tbe  payment  of  debts  and  legacies,  or 
the  deficiency  of  personal  estate,  and  the  insufficiency  of  the  personal  estate  for 
tbu  purpose,  being  admitted  by  the  executor,  tbe  court  ordered  tbat  a  master  in 
ctaBCery  first  ascertain  and  report  whether  all  tbe  assets  hadbeeo  dtily  administer- 
ed, before  recourse  should  be  hud  to  tbe  land,  or  deciding  whether  tbe  devisees'  in 
remainder  were  to  be  made  parties  to  a  bill  filed  by  the  exeeirtors  of  a  legatee. 
Ardfn  v.  Jhrden,  1  Johns.  Ch.  .Rep.  313. 
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tke  L*pd.  And  if  the  Testator  had  wiUed  that  the  Chief  Justxe* 
abould  sell  his  Land,  though  he  resigned  his  office,  and  another 
Chief  Justice  was  placed  therein,  yet  the  first  should  seH  the 
Lead,  and  if  he  died,  bis  Heir  could  not  sett  it,  the  Trust  being 
determined  («). 

Some  Judges  appear  to  have  been  of  opinion,  that  if  the  Tes- 
tator devises  his  Lands  to  his  Heir  at  Law,  for  the  payment  of 
Debts,  and  it  is  the  same  Estate  he  would  have  taken  by  Descent; 
he  takes  the  Land  by  Descent,  and  it  will  not  be  equitable  As- 
sets (ft) ;  but  it  has  been  decided,  that  a  mere  charge,  though  it 
does  not  break  the  Descent,  makes  equitable  Assets  (c).  Ami 
where  an  Estate  charged  with  the  payment  of  Debts  is  devised 
to  a  Stranger,  the  Estate  is  equitable  Assets  (d). 

If  a  ceshd  tfut  Trust  of  a  real  Estate  creates  a  Mortgage  upon 
it  in  Pee,  ana  devises  the  Equity  of  Redemption  to  his  Son  and 
his  Heirs,  subject  to  the  payment  of  Debts,  and  dies  indebted  by 
Bond  and  Simple  Contract,  this  being  a  Mortgage  of  the  whote 
Inheritance,  and  nothing  remaining  in  the  Mortgagor,  *the  [*60$ 
Bond  Creditor  has  no  preference,  but  must  be  paid  port  pastv, 
with  the  other  Creditors  (e). 

It  has  been  held  that,  "  Where  there  is  a  general  power  giyea 
or  reserved  to  a  Person,  for  such  uses,  intents,  and.  purposes,  as 
he  shaH  appoint  by  Will,  or  otherwise,  this  makes  it  his  absolute 
Estate,  and  gives  him  such  a  dominion  over  it  as  will,  subject  it 
to  bis  debts'*  (/) ;  but  no  such  general  proposition  was  neces- 
sary to  the  decision  in  that  case,  nor  is  it  considered  as  correct. 
Without  an  appointment  Creditors  can  have  no  claim  (g) .  A 
Power,  therefore,  to  charge  an  Estate  with  a  Sum  of  Money,  un- 
less executed,  is  not  Assets  for  the  payment  of  debts  (A);  for 
though  Equity  will  aid  a  defective  execution  of  a  Power,  yet  the 
Wtmt  of  execution,  generally  speaking,  is,  as  observed  elsewhere  (*), 
never  supplied.  It  has  also  been  noticed  (ft),  that  if  there  be  an 
attempt  f  o  execute  a  Power  in  favour  of  Creditor*  but  the  exe- 
cution is  defective,  the  defect  may  be  supplied  ;  and  if  a  Power 
be  formally  executed,  but  in  favour  of  a  Volunteer  the  Court  will 
take  the  fubjeot  from  that  person,  and  give  it  to  the  Creditor*  of 
who  had  the  Power  (J).    But  although  Creditors  in  these 


(•>  Etas.  Obs.  95.     Groundi  and  SOS. 

Rudiments,  p.  3*1.  (a)     Lord     Cornwall!**!    case,    2 

(b)  Phinket    y.    Pienoo,    9    Atk.  Freem.  979.     Harington  ▼.  Harte,  I 
90,  and  Degg  t.  Degg,  9  P.  Wmi.  in.  Cos.  131. 

note  9.  (*>  Ante,  p.  55. 

(c)  See  Barter  v.  Elaine,  7  Ves.  319.  (fc)  Ante,  p.  57. 

Shiphard  ▼.  Lntwidge,  8  Vet,  9S.    Har-  (0  Lord  Cornwaltti'li  case,  9  Freem. 

gran  v.  Tkulail,  1  Bm.  C.  a  Bateon  t.  979.    George  ▼.  MiUbaak,  9  Van.  190s 

Lindegreen,  9£ro.  94.  and  see  what  u  aaid  la  Holaw  and 

(4  Planket  ▼.  feneoo,  9  Atk.  993-  CogbiU,  7  Ves.  499 ;  and  m  Hfoon  v. 

(e)  Planket  ?,  Pensoo,  9  Atk.  990-  Toje.  1  Atk.  440.    Balaton  ▼•  Ward. 

(7)  Sainton  ▼.  Ward,  9  Atk.  1*9.  9  Atk-  179,  and  Pat*  r.  9atfcnrv&  5 

(g)  See  Holraes  ?.  CogbiU,  7  Yea,  Aft.  999* 
499.  fr  S.  <H  on  Appeal,  19  Ves. 
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*609]  eaaes  prevail  over  Volunteers,  yet  if  a  peraoa  taking  'un- 
der a  voluntary  appointment,  sella  to  mother  for  a  valuable  con- 
sideration, such  Purchaser  will  be  preferred  to  the  Creditors  («). 

If  the  Vendor  of  an  Estate  reserves  the  Purchase  Money, 
payable  as  he  shall  appoint  by  an  Instrument,  executed  in  a  par* 
ticular  manner,  and  afterwards  p zeroises  his  power,  the  Money 
will,  as  between  his  Creditors  and  Appointees,  be  considered  as 
Assets  (n). 

Where  Lands  are  devised  generally  for  the  payment  of  Debts, 
the  Vendee  of  the  Estate  need  not  see  to  the  application  of  the 
Purchase-Money,  but  the  Trustee  only;  (1)  but  jf  it  be  for  the 
payment  of  any  particular  Debts,  or  for  the  payment  of  Debts  m  a 
Schedule  annexed,  the  Vendee  (unless  the  mil  directs  that  the 
Receipts  of  the  Trustees  shall  be  sufficient  discharges  for  the 
Purchase-Money)  is  obliged  to  see  to  the  application  of  it  (o)  ; 
and  that,  although  the  Estate  be  sold  under  a  Decree  (p),  or  in 
pursuance  of  an  Act  of  Parliament  (q).  If  a  devise  be  of  Lands 
tor  the  payment  of  Legacies  only,  the  Vendee  must  see  to  the 
discbarge  of  the  Legacies  (r) ;  but  if  the  devise  of  the  Lands  be 
for  the  Payment  of  Debts  generally,  and  of  Legacies,  the  Pur- 
chaser is  not  bound  to  see  the  Debts  or  Legacies  paid ;  if  he 
*6101  were  liable  in  such  case  to  see  the  Legacies  paid,  *that 
would  make  it  necessary  for  him  to  see  if  the  Debts  were  paid, 
as  they  must  first  be  discharged  (s). 

According  to  several  Cases,  an  Equity  of  Redemption  of  Free- 
told  ({),  or  of  Leasehold  (u)  Estates,  is  an  equitable  Interest,  and 
is  equitable  Assets  ;  but  other  eases  have  determined  that  Chat- 
teUy  whether  real  or  personal,  mortgaged  or  pledged  by  the  Tes- 
tator, and  redeemed  by  the  Executor,  shall  be  Assets  at  Lau>,  in 
the  hands  of  the  Executor,  for  so  much  as  they  are  worth  be- 

(et)    George  ▼.    MUbanke,   9  Vet.        (•)  See  Sued.  Vend.  &  Porch.  437, 

190 5   tee  Daubeoy  ▼•    Cockborn,   1  who  cites  Jebb  v.  Abbott,  and  Beayoa 

Merir.  638.  and  Collins,  ButI-  n.  (1)  to  Co-  Life 

(n)  8ugd-  Vend,  and  Pureh.  144.  4th  2906.  s.  12.  and  Rogers  t.  Skiflfcorne, 

edition.    Thomson  v.  Towne,  9  Vera*  Ambl.  188. 
319,  416.  (0  8olley  v.  Gower,   9  Yen.    61- 

(0)  Lex  Pretoria,  M8.     Tompkins  Ryall  v.  jRyall,  1  Atk.  60.    Planket  t. 

t.    Tompkins,    Gilb.     Eq.    Bop.    90.  Penson,  £  Atk.  994.    In  Plneknet  r. 

Williamson  v.  Clerk,  3   Bro.   C.   C.  Kiit,  1  Vera.  411,  the  point  was  heft  un- 

96.      Hardwicke  t.   Mynd,   1  Anstr.  determined. 
109.  (u)  Hartwell  against  ChUters,  AmbL 

(p)  Llord  ▼.  Baldwin,  1  Yes.  173 ;  309.    Scott  v.  Scholey,  8  East.  465. 

and  see  Binks  r.  Lord  Rokeby,  9  Madd.  Sir  Charles  Cox's  Case,  3  P.  Was.  341, 

Bep.  997.  overruling  doubts  in  Cole  v.  Warden,  1 

(q)  Cotterell  r.  Hampton,  9  Vara.  5.  Vera.  410;  and  see  LysterT.  Holland,  3 

(r)  Lex  Pretoria,  MS.  Sugd.  Vend.  Bro*  481.  S.  C.  1  Ves.  jun.  431. 
and  Pureh.  436.  3th  Edit. 


(1)  Where  a  guardian  sells  the  estate  of  his  ward,  the  purchaser  is  not  respon- 
sible for  the  faithful  application  of  the  purchase  money,  unless  he  knew,  or  had 
sufficient  reason  to  believe,  at  the  time  that  the  guardian  contemplated  a  breach 
Of  trust    Held  v.  SchitffeU*,  7  Johns.  Ch.  Bop.  150. 

Aiimacto?sateof  amtBtyanexeiHtar,  wiq  ail 
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yond  the  stun  paid  far  their  Redemption,  though  recoverable  only 
in  Equity  (x).  (1) 

Where  a  Man  takes  an  Assignment  of  a  Term  in  a  Trustee's 
name,  and  the  Inheritance  in  his  own  name,  so  that  by  construc- 
tion of  Equity  the  Term  is  attendant  upon  the  Inheritance,  such 
Term,  in  Equity,  has  been  considered  as  personal  Assets,  jost  as 
a  Term  taken  in  his  own  name  is  Assets  at  Law,  but  with  this 
difference,  that  the  Heir  has  the  benefit  of  the  Surplus  of  the 
Trust  of  a  Term,  and  not  the  E&ecutor,  after  Debts  paid :  but 
if  a  Term  be  expressly  declared  by  Deed,  to  be  attendant  on  the 
Inheritance,  such  Term  will  not  be  considered  as  personal  As- 
sets in  Equity  (y).  It  seems,  however,  that  the  same  Rule 
"prevails  whether  the  Term  be  attendant  by  express  de-  [*611 
claration  or  not  (z).     In  both  cases  it  is  real  Assets. 

Creditors  are  paid  Interest  according  to  the  nature  of  their 
Debtp. 

In  several  cases,  it  has  been  holden,  that  upon  a  Devise  of 
Lands  for  payment  of  Debts,  simple  Contract  Creditors  were 
entitled  to  Interest  (a)  ;  but  Lard  Hardwickt  decided  to  the  con- 
trary (6),  and  such  is  now  the  established  Rule  of  the  Court  (c). 

Nothing  but  what  arises  from  a  Contract,  Agreement,  or  de- 
mand of  a  Debt,  can  give  rise  to  a  claim  of  Interest,  and  tins 
Court,  in  these  cases,  follows  a  Court  of  Law  (d).  Simple  con- 
tract Creditors  are  not  allowed  Interest,  though  a  Trust  out  of 
real  Estate  be  created  for  the  payment  of  Debts  and  Legacies, 
and  even  of  the  Interest  of  Debts  (e),  in  aid  of  the  personal  Es- 
tate* 

If  an  Account  be  stated  by  the  Parties,  it  carries  Interest  from 
the  time  of  stating  it  {/)  ;  but  the  balance  of  a  mutual  Account 
does  not  carry  Interest  (g)  :  and  if  an  Account  is  decreed,  the 
balance  carries  no  Interest  until  the  Master's  Report  is  confirmed. 

Debts  carrying  Interest  in  their  own  nature  have  Interest  cal- 
culated upon  them  in  the  Master's  office,  but  Debts  not  carrying 

(*)  See  3  P.  Wmi .  344.  n.  8,  and  the  (ft)  Lloyd  ? .  Williams,  *  Atk.  109. 

Cases  there  cited,  and  8harpe  ▼.  Earl  of  Barwell  r.  Parker,  8  Ves.  364, 687. 

Scarborough, 4  Vee.  084.  (c)  Chapman*.  Ansall,  MS. 

(f)  Chapman  ▼.  Bond,  1  Vera.  198;  (4)  Boddam  v.  Ryley,  1  Bra.  C.  C. 

and  see  Harare*,  p.  488,  and  the  did**  838;  and  see  5  Vet.  801. 

noticed  in  Batclifte  ▼.  Graves,  8  Chan.  («)  Tait  v.  Lord  Northwick,  4  Ves* 

Cat.  158,  bat  there  said  to  be  contrary  816. 

to  former  Resolutions.  (/)  8  Yes.  365. 

(*)  Sugd.  Vend,  fe  Purch.  887,  5th  (g)  Vid.  8  Eq.  Abr.  p.  8,  in  marg. 

edit,  and  the  cases  there  cited.  Earl  of  Bath  ▼.  Earl  of  Bradford,  9 

(a)  1  P.  Wmi.  889,  334,  and  8  P.  Ves.  588,  overruling  Maxwell  ▼.  Wet* 

Wms.  86.  tenhsll,  8  P.  Was.  86. 


regards  the  application  of  the  purchase  money,  if  there  be  no  collusion.    And 
it  frill  make  no  difference,  where  the  purchaser  knew,  that  the  property  sold  was  a 
part  of  the  assets.    Smtkeritmd  ▼.  Bnwa,  7  Johns.  Ch.  ttep*  17, 
(1)  Vide  MmM  r.  JMurgofreyd;  1  Johns,  Ch.  Ren,  119. 
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Interest  lane  net ;  and  when  subsequent  Interest  is  ealoulated, 
♦612]  it  is  only  upon  the  *  Debts  upon  which  Uteres*  tad  been 
calculated  before  the  Report,  and  no  Interest  is  given  upon  die 
Debts,  which  upon  the  Report  do  not  carry  Interest  (»).  Tbte 
has  the  appearance  of  hardship,  but  the  policy  of  the  doctrine 
seems  tp.be*  4o  preeoqt  those  wbt>  ought  to  be  most  aoti*e  in 
prosecuting  a  Decree  from  becoming  negligent  in  eipectaftion  of 
Interest^). 

Stiemt  is  not  given  from  the  confirmation  of  the  Report  upon 
demands  liquidated  by  U,  but  not  bearing  Interest  in  tfeeir  nature, 
as  Le^acki  and  Arrears  of  JinnuUuB  (/}  ;  but  on  fvrthtr  dine- 
fisns,  it  seems,  the  Court  sometimes  gives  Interest  oq  demands 
not  cajrying  Interest  in  their  nature :  as  where  Interest  was  not 
given  by  the  Decree,  because  the  circumstances  which  made  it 
praper  could  not  appear  till  the  Report  (m) ;  or  where  there  has 
been  gross  and  wilful  misconduct  subsequent  to  a  decree  on  or- 
der far  payment,  by  delay  in  the  execution  of  it  (n)  ;  but  the  sin- 
gle oirenmstanoe  that  the  demand  is  liquidated  by  the  Report,  or 
any  delay  that  might  have  been  prevented  by  the  diligence  of 
the  Party  claiming  Interest,  or  which  is  the  necessary  conse- 
quence of  the  nature  of  the  Jurisdiction,  is  not  considered  as  a 
sufficient  ground  to  charge  the  other  Party  with  Interest  (o). 
-  *fill]  *As  rin^ple  Contract  Debts  do  not  carry  Interest,  so  nei- 
ther do  arrears  of  a  Jottifurt,  nor  the  arrears  of  an  Annuity  or 
Bent*ck<*rg*  (p),  unless  where  the  sum  is  certain  and  fixed ;  and 
there  is  either  a  clause  of  re-entry,  or  some  penalty  upon  the 
Grantor  (9),  and  Creditors  will  not  by  such  allowance  lose  their 
Debts  (r).  But  though  Interest  is  not,  in  general,  given  upon 
the  Arrears  of  a  Jointure  is),  it  has  been  given  to  a  Jointress, 
where  there  has  been  a  long  and  obstinate  delay  of  payment^ 
and  frequent  demands  of  the  Money  (t). 

Bail  in  Ebror,  who  had  been  obliged  to  pay  a  Bond  on  which 
a$  Action  was  brought  against  the  deceased,  and  Costs,  are  not 
to  be  considered  as  specialty  Creditors,  but  only  as  simple  con- 
tract Creditors  (a). 

(0  Crease  against  Lowfth,  4  Bro.  C.  36.    Tew  ▼.  Lord  Winterton,  I  Fee. 

C.  SIS.  8.  C.  S  Cox,  342,  overruling  a  jon.  45t. 

contrary  doctrine    determined  in  the       (•)  See  Air.  Veeey'i  note  to  dense 

same  ease,  4  Bro.  C.  C.  157.  8-  C.  bet-  and  Hunter,  8  Ves.  Jan.  1SS- 
ter  reported  S  Ves.  jun.  167 ;  and  see  1        (p)  Vid  Oases  cited  in  Cranio  and 

Bro.  C.  C.  43.  Lowth,  4  Bro.  G.  €.  318;     and  see 

(k)  See  what  ie  said  in  Anderson  t.  Countess  of  Ferrers  t>   Earl  femrs, 

Bwrfer,  I  3ch.  Si  LeAr.  301.  For*  3,  and  Anderson  and  Differ,  1 

(I)  dense  ▼.  Hunter,  8  Vet*  jun.  Sofa.  &  Lefr.  301. 
167.    8ed.  vid.  aa  tOsAnnuitie*.    Tne        (q)  For.  3. 

Drapers    Company  v.   Davis,  2   Atk.        (r)    Morris  v.  Dillingham,  9   Ves. 

811;    and  Ferrers   v.   Ferrers,    For.  170. 
p.  2.  («)  Anon.  668. 

(*i)  See  Maigerum  and  Sandiford,        (i)   8tapieton  r.  Conway,   1   Ves. 

mentioned  %  V«f .  jan.  168.  488. 

(n)  See  Bickham  v.  Cross,  8  Ves.        (11)    Goodman  T.  Purcell,  2    An»t- 

471.    Simmon  v.  Bfekman,  8  Ves.  jun.  S48. 
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Tbe  Master,  in  computing  Interest  on  *  ftta**  is  fcot  td 
yond  the  penalty  (ar),  except  under  special  eirctonistancet  (y) ;  aft 
where  a  Party  is  by  Injunctibn  prerented  from  recoTerirtg  his 
Debt  at  Law;  or  where  an  elegit  Creditor  is  brought  into  this 
Court  for  an  Account ;  or  where  a  judgment  Gredhbr  is  a  Trus- 
tee in  Possession  Under  the  Will  Of  his  Debtor*  and  Applies  aH 
the  Rents  in  discbarge  of  other  Debts,  not  having  rdkined  afty 
part  for  bis  own  (*). 

*If  there  be  personal  Assets  sufficient  to  pay  a  judg-  [*614 
ment  Creditor*  he  must  be  paid,  and  in  preference  to  bond  Cre- 
ditors, but  if  he  proceeds  against  the  Heir,  he  can1  only  obtain 
half  of  the  real  Assets  descended;  so  that  with  regard  to  real 
Estates  be  is  not  in  so  good  a  condition  as  a  bond  Creditor,  fdr 
all  the  real  Assets  are  liable  to  Us  Debt  (a). 

Where  there  is  a  Bond  and  Jtkdgtoent  assigned;  Interest  is  cal- 
culated to  tbe  date  of  the  Report,  but  not  so  as  to  exceed  die 
Gnadty(6).  Where,  however,  there  is  a  Bond,  and  aM6  It 
ortgage  by  way  of  additional  security  if  the  Creditor  restate 
Only  to  tbe  Bond*  he  will  not  be  allowed  Interest  beyond  the 
amount  of  the  penalty  of  the  Bond  (c) ;  but  if  he  claims  in  ret 
spect  of  bis  Mortgage*  he  is  entitled  to  his  Debt  and  whatever 
Interest  may  naVe  accrued  ((f). 

Interest  is  not  allowed  on  the  arrears  of  an  Annuity  secnrefl 
by.  Bond,  though  it  Was  given  in  bat-  of  Dower  (e). 

Upon  a  deficiency  of  Assets,  the  Court  sets  i  value  on  the 
Annuity  at  the  time  of  the*  death,  and  the  Annuitant  cdn  claim 
only  in  respect  of  that ;  but  if  there  is  no  deficiency  of  Assets, 
the  Creditor  takes  the  Annuity  as  is  best  for  tbe  Annuitant  (/). 

Interest  is  allowed  on  a  written  Agteetnent  to  pay  by  Instal- 
ments (g),  and  also  On  all  Debts  that  in  their  nature  carry  In* 
terest,  as  notes  payable  at  a  dtiy  certain,  *or  on  demand,  [*4)16 
and  demand  made  (h) ;  but  it  is  not  allowed  upon  notes  payable 
at  a  day  uncertain,  or  upon  shop  Debts  (i)  ;  but  the  Court  in  the 
Administration  of  Assets  follow  the  Law ;  and  if  Interest  wOuld 
be  given  at  Law  in  the  shape  of  Damages,  the  Party  claiming 

(x)  Tew  t.  Earl  of  Wintertoo,  3  Bro.  («)  Clarice  ▼•  Lord  AWagdota,  17  Yes. 

489,  and  S.  C.  1  Vet.  juo.  451.   Knight  106. 

and  Maclein,  S  Bro.  496.     Maeworth  (<Q  Ibid. 

t.  Thomas,  5  Yes-  331.      Clarke  t.  («)  Tew  v.  Lord  Winterton,  1  Yes. 

Lord  Abingdon,  17  Vea.    106.      See  461.  S.  C.  3  Bro.  C  C.  489. 

Wilde  t.  Clarkson,  6  T.  R.  303,  which  (/)  Franca  ▼.  Cooper,  4  Tee.  763. 

prerniled  Lord  Lonadale  ▼•  Church,  8  (g)  Parker  ▼.  Hutchinson,  3  Yes. 

T.  R.  388.  m 

(y)    See  Clarke  t.  Seton,    9  Yf.  (h)  Upton  ▼.  Lord  Ferrers,  5  Yds, 

411.         ,  801 ;  and  see  Lowndes  r.  Collins,  17 

(*)  Atkinson  t.  Atkinson,  1  Ball  sad  Yes.  97.     Litagow  ?.  Lyso,  Coop.  99 ; 

Beatty,  939.  but  see  contra,  Rigty  f .  Macnamtra,  2 

(a)  See  Stileman  y.  Ashdown,  9  Atk.  Cox,  490. 

608.  Ambl.  13.  (i)    Parker  t.  Hutchinson,  3  Yes, 

(»)  Sharps  t.  Earl  Scarborough,  3  135. 
Ves.  657. 
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against  the  Assets  in  Equity  is  allowed  the  sum  which  be  would 
have  recovered  at  Law  (k). 

Interest  is  not  allowed  on  a  Judgment  in  respect  of  Assets* 
quando  accMermt  (I). 

It  is  a  rule,  (and  as  we  have  seen  (m),  not  confined  to  cases 
merely  of  Assets,)  that  if  a  Party  has  two  funds  liable  to  his 
claim,  a  Person  baring  an  Interest  in  one  only,  has  a  right  in 
Equity  to  compel  the  former  to  resort  to  the  other,  if  that  is  ne- 
cessary for  the  satisfaction  of  both  (n). 

This  rule  has  given  rise  to  what  in  the  Administration  of  Assets 
is  termed  Marshalling  of  Assets. 

Marshalling  of  Assets  respects  two  different  Funds,  and  two 
different  sets  of  Parties,  where  one  set  can  resort  to  either  Fund, 
the  otber  only  to  one :  and  it  is  grounded  on  obvious  equity ; 
it  does  no  prejudice  to  any  body,  and  it  effectuates  the  Testa- 
tor's intent  (o).  It  takes  place  in  favour  of  simple  contract 
♦616]  "Creditors  (n),  and  of  Legatees,  Devisees  (o),  and  Heirs, 
and  in  a  few  other  cases ;  but  not  in  favour  of  next  of  kin  (p) ; 
and  the  rules  of  the  Court,  in  this  respect,  have  been  considered 
to  be  of  great  consequence  to  the  Practice  of  the  Court  (y),  and 
as  useful  a  power  as  any  the  Court  possesses  j  for  where  there 
are  Creditors,  and  Legacies  to  Children  for  their  Portions,  if  the 
Law  was  to  hare  its  full  force,  (though  the  reason  of  it  was  good 
when  it  was  originally  framed)  and  the  Creditors  were  to  exhaust 
the  personal  Estate,  it  would  be  the  ruin  of  Families  (r).  The 
Court,  therefore,  leans  and  endeavours  to  Bring  Creditors  with- 
in the  rule  as  to  the  marshalling  of  Assets  (*). 

If  a  Bill  is  filed  for  the  Adiniti^tration  of  Assets,  and  the  Court 
sees  at  any  period  of  the  Suit  that  Creditors  by  simple  contract 
will  be  deprived  of  their  Debts,  by  specialty  Creditors  going 
against  their  Fund,  the  Court  will  of  itself,  though  the  Bill  is  not 
framed  with  that  view,  direct  the  Assets  to  be  marshalled.  If, 
for  instance,  it  appear  for  the  first  time,  by  the  Master's  Report, 
that  a  specialty  Creditor  was  paid  out  of  the  personal  Estate,  it 
is  not  necessary  to  file  another  Bill,  for  the  purpose  of  marshal- 
ling the  Assets  (t). 

The  Cases  iu  which  a  Court  of  Equity  marshals  real  and  per- 
*6I7]  sonal  Assets  for  the  payment  of  simple  contract  *Debts 

(ft)  3eeDornfordT.Dornford,12Ves.  (n)  Fereratone  ?•  Settle,    S  Salic 

129.     Contra  Rigby  ?.  Macnamara,  2  83. 

Cox,  420.  (o)  Chitty  against  Parker  and  others, 

(J)  Deschamps  r.  Vanneck,   2  Vea.  4  Bro.  C.  C.  41 1. 

716.                                        r  (p)  1  P.  Wm«.  680. 

(m)  Ante,  p.  260,  &c.  (o)    Gallon    v.    Hancock,   2    Atk. 

(n)    Attorney -General    ▼.    Tyndalt,  438. 

Ambl.  381.      Aldrfeh    ▼•    Cooper,    S  (r)  8eeHanby  against  Roberts,  Ambl 

Ves.  389.    Trimmer  ▼.  Bayne,  9  Yes.  128. 

209.  (s)  Lacon  v.  Mertins,  1  Tee.  312. 

(o)  Attorney-General  ▼.  Tyndall,  2  (r)  Gibbf  v.Ougier,  12  Vea.  416. 
Hdeit)  211. 
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and  Legacies,  may  be  generally  stated  thus : — I .  Where  there 
are  specialty  and  simple  contract  Debts,  and  Legacies,  and  Lands 
left  to  descend.  In  this  case,  if  the  specialty  Creditors  take  a 
satisfaction  for  their  Debts  out  of  the  personal  Estate,  the  sim- 
ple contract  Creditors  first,  and  then  the  Legatees,  shall  stand  in 
the  place  of  the  specialty  Creditors,  for  obtaining  a  satisfaction 
out  of  the  Lands,  to  the  amount  of  so  much  as  was  received  by 
the  specialty  Creditors  out  of  the  personal  Estate.  2.  Where 
there  are  specialty  and  simple  contract  Debts,  and  Lands  speci- 
fically devised.  In  this  case,  if  the  Creditors  take  a  satisfaction 
for  tneir  Debts  out  of  the  personal  Estate,  the  simple  contract 
Creditors  shall  stand  in  the  place  of  the  specialty  Creditors  for 
obtaining  a  satisfaction  out  of  the  Lands  to  the  amount  of  so 
much  as  iras  received  by  the  specialty  Creditors  out  of  the  per- 
sonal Estate,  but  then  there  can  be  no  relief  for  the  Legatees, 
because  there  is  as  much  Equity  to  support  the  specific  Devise 
of  the  Lands,  as  to  support  the  Bequest  of  the  Legatees.  S. 
Where  the  Debts  are  charged  upon  the  Lands.  Here  the  Le- 
gatees shaH  have  the  personal  Estate  towards  their  satisfaction, 
and  if  the  Creditors,  take  it  in  or  towards  the  discbarge  of  their 
Debts,  the  Legatees  shall  stand  in  their  place  pro  tanto  to  have  a 
Discharge  out  of  the  Lands.  4.  Where  simple  contract  Debts 
and  Legacies  are  both  charged  on  the  Lands.  In  this  case  the 
Lands  shall  be  sold,  and  all  paid  equally  («). 

Such  appear  to  be  the  general  rules  as  to  the  marshalling  of 
Assets,  and  what  follows  may  be  Considered  by  way  of  [*618 
illustrating  these  rules  by  a  reference  to  the  decisions  on  the  sub- 
ject. 

Where  Debts  by  Specially,  which  are  a  Lien  at  Law  on  the 
real  Estate,  are  discharged  out  of  the  personal  Assets  by  Exe- 
cutors, in  ease  of  the  Lands,  the  Creditors  by  simple  Contract 
are  entitled  to  stand  pro  tanto,  in  the  place  of  the  Creditors  by 
Specialty  (*),  and  to  have  their  Debts  satisfied  out  of  the  Lands, 
and  the  Court  will  decree  them  to  be  sold  for  that  purpose  (y). 
If  a  Mortgagee  of  Freehold  and  Copyhold  Estates,  who  is  also 
a  specialty  Creditor,  exhausts  the  personal  Assets,  the  simple 
contract  Creditors  are  entitled  to  stand  in  his  place,  pro  tanto, 
against  both  the  Freehold  and  Copyhold  Estates  (*).  Upon  the 
same  principle,  the  benefit  of  the  Vendor's  Lien  on  the  Estate  for 
the  Purchase  Money,  may,  it  seems,  be  marshalled  (a). 

(u)  Per.  Sir  Thomas  Clarke,  M.  R.  388.    The  eaie  of  Robinson  r.  Tonge, 

in  DarenhiU  t.  Fletcher,  18th  November  respecting    Copyholds,   mentioned    1 

1754,  MS.  P.  Wms.  680,  in  note,  wts   in.  this 

(*)     Fenhovlet    t.    Pissavnnt,    1  case   o?erruled.      Robinson  v.   (See, 

Dick.  253.    Ex  perm  Hodgson,  S  Dick.  1  Yes.   «3t;    end  see   Wiring  and 

7*7.  Ward,  7  Ves.  S3S.    3efl  y.  Phyne,  7 

(y)  See  Charles  v.  Andrews,  2  Mod.  Yes.  4#0. 
151, 3.  (a)  Trimmer  r.  Rarne, S  Yes.  90S; 

M    Aldrich    ▼.  Cooper*.  8    Yds.  and  tee  Austin  r.  Hairey,  «  Yejr,  475. 
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If  there  be  a  Debt  owing  to  the  King,  the  Court  will  direct 
*619]  the  King's  Debt  to  be  satisfied  out  of  the  *real  Estate, 
that  the  other  Creditors  may  be  let  in  to  have  a  satisfaction  of 
their  Debts  out  of  the  personal  Assets  (b). 

It  has  been  held,  that  Assets  could  not  be  marshalled  for  the 
payment  of  Legacies  (c) ;  but  this  doctriue  was  contrary  to 
earlier  Cases  (d)9  and  has  been  overruled  (e) ;  and  now  it  is,, 
with  some  exceptions,  a  rule,  that  they  have  a  right  to  marshal  as 
against  Estates  descended,  but  not  as  against  Estates  devised  (/), 
unless  the  Lands  devised  be  expressly  subjected  to  Debts  (g),  or 
are  liable  to  a  Mortgage  (A). 

If  one,  seised  in  fee,  owes  Debts  by  Bond,  and  Devises  his 
Land  to  his  Heir  in  Tail,  and  gives  several  Legacies,  and  after- 
wards dies  leaving  the  Heir  his  Executor,  and  the  Heir  with  the 
personal  Estate  pays  off  the  Bond  Debts,  by  which  means  there 
are  not  Assets  to  pay  the  Legacies,  the  Legatees  are  without  re- 
medy, the  Land  being  devised  in  Tail  to  the  Heir.  It  had  been 
otherwise  if  the  Land  descended  to  the  Heir  in  Fee  (t). 

If  a  Testator  gives  by  his  Will  a  Lease,  a  Horse,  or  any  other 
*62Q]  specific  Legacy,  and  leaves  a  Debt  by*  Mortgage  or  Bond, 
in  which  the  Heir  is  bound,  the  Heir  cannot  compel  the  specific 
Legatee  to  part  with  his  Legacy  in  ease  of  the  real  Estate  ;  and 
though  the  Creditor  may  subject  this  specific  Legacy  to  bis 
Debt,  yet  the  specific  Legatee  will  in  Equity  stand  in  his  place  (l)9 
and  the  same  rule  applies  to  pecuniary  Legatees  (m). 

If,  for  instance,  a  Testator  owes  a  Debt  for  which  his  real  and 
Leasehold  Estates  are  mortgaged,  Equity  will  charge  the  Debt 
on  the  real  Estate,  in  order  to  enlarge  the  Fund  for  the  payment 
of  the  Legacies  as  well  as  Debts  (n). 

Where  one  by  Will  gave  several  Legacies,  some  charged  on 
the  real  Estate,  and  others  not,  it  was  held,  that  if  the  personal 

Macreth  t.'  Symonds,  15  Yes.  338.  S.  C.  Chan.  Rep.  83-, 
MS.  and  Me  aleo  Headley  r.  Readhead  (e)  Masters  t.  Masters,  1  P.  Wins, 
and  others,  Coop.  50.     Pollexfen  and  421.    Williams  t.  Chittj,  3  Yes.  551. 
Moore,  3  Atk.  378,  a  seeming  authority  Norman  t.  Morrell,  4  Yes.  769.    Bon- 
is favour  of  Marshalling,  appears  not  ner  r.  Bonner,  13  Yes.  379. 
to  be  so,  when  corrected  by  the  Regis-  (/)  8  Salk.  416. 
fear's    Book,   see    Sugd.    Yend.    and  (g)  Hearne  ▼.  Meyrick,  1  P-  Wms. 
Purch.  468,  5th  edit,  see  also  as  to  that  201.  S.  C.  8  Salk.  416. 
case  •  Blackburn  and  Gregdon,  1   Bro.  (a)  Lutkins  ▼.  Leigh,  For.  54.  S-  C. 
494.     Charles  and  Andrews,  3  Mod.  MS. 

15193,andCoppiny.  Coppin,  8  P.  Wms.  (i)  See  Lloyd  t.  Williams,   8  Atk. 

891-  S.  C.      Select  Cas.  in  Ch.  28,  110.     Clifton   t.    Burt,    1    P.    Wms. 

seem  to  be  Authorities  against  the  Mar-  679.      Hanby  against  Roberts,  Ambl. 

shelling ;  and  see  Sugd.  Yend.  fc  Purch.  189.    Haslewood  and  Pope,  3  P.  Whs. 

467,  fcc-  5th  edit  384. 

(t)    Sagittary    t.   Hyde,    1    Yen.  (0  Tipping  r.  Tipping,  1  P.  Wms. 

455.  789 ;  and  see  Burton  r.  Pierpont,  3  P. 

(c)    Lex   Prsjt   308.     Kneeling   v.  Wms.  81. 

Browne,  5  Yes.  363 ;  and  see  the  rea-  (m)  See  ibid*  and  see  Davis  ▼•  Gexdi- 

soning  in  Kightly  t.  Kightly,  3  Yes.  ner,  3  P.  Wms.  190. 

Job- ■  **  .  (n)  Dark  ▼.  Gardiner,  8  P.  Wma- 

id)  Sett  8  Cbtov  Rep.  p.  4,  117.  3    X9D. 
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Estate  proved  insufficient  to  pay  all  the  Legacies,  the  Lfegaeies 
charged  on  the  real  Estate  should  be  paid  out  of  the  same ;  or 
if  they  had  been  paid  out  of  the  personal  Estate,  the  other 
Legatees,  as  to  so  much,  should  stand  in  their  place  upon  the 
Land  (0). 

And  where  a  Testator  gave  some  Legacies  by  Will,  and  others 
by  a  Codicil,  and  the  Lands  were  charged  with  the  Legacies  in 
the  Will,  but  not  with  the  Legacies  in  the  Codicil,  and  the  per- 
sonal Estate  was  not  sufficient  to  pay  all  the  Legacies,  the  Assets 
were  marshalled,  and  the  Legatees  in  the  Will  were  ordered  to 
be  paid  out  of  the  real  Estate,  and  if  that  was  deficient,  they 
were,  as  to  the  surplus,  to  come  *in  average  with  the  Le-  [*621 
gatees  in  the  Codicil,  to  be  paid  out  of  the  personal  Estate  (p). 

The  Court  will  not  marshal  Assets  to  pay  Charity  Lega- 
cies (j),  for  by  that  means  the  Statute  of  Mortmain  (r)  would 
be  eluded  (*). 

Where  there  was  a  Bequest  of  the  remainder  of  the  Testator's 
Effects,  Annuities,  Mortgages,  &c.  to  a  Charity,  it  was  held,  the 
Devise  of  the  Mortgages  was  void,  but  being  part  of  the  enume- 
rated Residue,  the  Court  ordered  them  to  be  applied  first  in  pay- 
ment of  Debts,  before  any  other  part  of  the  personal  Estate,  to 
have  a  larger  fund  for  the  Charity  (t) ;  this  being  said  to  be,  not 
marshalling  Assets,  but  arranging  the  different  species  of  per- 
sonal Estate  (t*) !  This,  however,  is  a  doctrine  which  has  not 
been  followed  (x). 

If  a  Legacy  oe  charged  on  the  real  and  personal  Estate  of  the 
Testator,  the  personal  Estate  must  be  *first  applied ;  but  [*62& 
if  the  Legacy  be  expressly  given  out  of  the  real  Estate,  such  Es- 
tate must  bear  the  burthen  of  it,  and  the  personal  is  not  applica- 
ble in  aid  (y). 

If  one  dfevises  his  real  Estate,  and  gives  pecuniary  or  specific 
Legacies  not  charged  on  that  real  Estate,  and  dies,  leaving  spe- 

(0)  Bligh  t.  Earl  Darnley,  2  P.  Wins.  217.    Attorney-General  v.  Lord  Mount* 

619.  norris,  1  Dick.  379.    Ridges  y.  Mor- 

(p)    Bonner    v.    Bonner,    13   Ves.  rison,  1   Cox,   130,   and    Coleman  r. 

385;  and  see  Matters   v.  Masters,  1  Taylor,  there  cited  by  the  Master  of  the 

P.    Wms.    422;    and  a  ease  of  this  Rolls. 
Irind,    Hanby     and    Roberts,    Ambl.        (r)  9  Geo.  2.  c  96. 
127.  («)  Attorney-General  against  Tyndall, 

(q)  Foster   against   Blagden,  Ambl.  Ambl.  615. 
707.     Hilly  ard  r.  Taylor,  Ambl.  714.        (I)  Attorney-General  against  Caldwell, 

Mogg  ▼.  Hodges,  2  Ves.  52.  S.  C.  1  Ambl    636 ;  and  see  Attorney-General 

Cox,  9.    Makebam  v.  Hooper,  4  Bro.  v.  Greaves,  Ambl.  155. 
C.  C  153.     Waller  ▼.  Guilds,  Ambl.        (m)  Ibid.  Reporter's  note,  p*  636. 
524 ;    and    see    Attorney-General   ▼.        (x)  Attorney-General  ▼.  Hirst,  2  Cox, 

Tyndal,  cited  ibid.  p.  526,  and  reported  364.     Middleton    ▼-   Spicer,    1   Bro. 

ibid.  p.  615.  8.  C.  2  Eden,  907;  and  C.    G.     155.        Attorney-General    r. 

also  very  fall  in  Highmore  on  Mortmain,  Earl   of  Winchelsea,   3   Bro*  G.   C. 

106.    Foy  ▼.  Foy,  Cox,  165.  Sed  rid.  373.    Makebam  r.  Hooper,  4  Bro.  C. 

Arnold  ▼.  Cbapman,  1  Ves.  110.   Attor-  153. 

ney-General  ▼.  Greaves,  Ambl.  158,  and        (y)    Amesbary    r.    Brown*   1   Ves« 

Attorney-General  and  Tomkyns,  Ambl.  477.  t 
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cialty  Debts,  and  the  specialty  Creditors  exhaust  the  personal 
Estate,  the  Legatees  are  not  allowed  to  stand  in  their  place  and 
come  upon  the  Reeky,  because  it  is  supposed  as  much  to  he  the 
intention  of  the  Testator  that  the  Devisee  should  have  the  real 
Estate,  as  that  the  Legatees  should  be  paid  (z).  So,  if  one  has 
only  personal  Estate,  and  gives  specific  as  well  as  general  Lega- 
cies, if  the  Creditors  exhaust  the  general  Assets,  yet  the  general 
Legatees  shall  not  stand  in  their  place  and  come  upon  the  spe- 
cific Legatees  (a) .  But  if  one  having  Land  and  personal  Estate 
makes  his  Will,  being  indebted  by  Specialty,  and  gives  specific 
Legacies,  and  then  gives  the  rest  and  residue  of  this  real  and  per* 
sonal  Estate ;  if  the  Creditors  exhaust  the  Personalty,  the  Lega- 
tees may  stand  in  the  place  and  come  upon  the  residuary  Lega- 
tee, because  he  has  only  the  rest  and  residue  (6). 

Legatees  are  entitled  to  stand  in  the  place  of  Mortgagees  (e). 
*62S]  If  the  personal  Estate  be  insufficient  *to  pay  all  the  Le- 
gacies, the  Heir  or  Devisee  of  the  real  Estate  would  not  be  en- 
titled to  have  real  Encumbrances  paid  out  of  the  personal  Estate, 
to  the  disappointment  of  general  pecuniary  Legatees  (eft. 

The  Rule  of  the  Court  as  to  marshalling  Assets  applies  only 
as  between  the  real  and  personal  Assets  of  a  person  deceased ; 
for  the  Court  has  no  right  to  marshal  the  Assets  of  a  person  dive, 
they  not  being  subject  to  such  a  Jurisdiction  of  Equity  till  his 
death.  Nor  can  the  Court  extend  his  relief  to  Creditors  farther 
than  the  nature  of  the  Contract  will  support  it,  therefore  it  must 
be  a  specialty  Creditor  of  the  person  whose  Assets  are  in  ques- 
tion, and  such  as  might  have  a  remedy  against  both  the  real 
and  personal  Estate,  or  either,  of  the  Debtor  deceased  ;  it  not 
being  every  specialty  Creditor,  in  whose  place  the  simple  Con- 
tract Creditors  can  come,  to  affect  the  real  Assets,  viz.  where 
the  specialty  Creditor  himself  cannot  affect  the  Assets,  as  where 
the  Heirs  arp  not  bound  (a). 

A  Recital  of  a  Debt  in  a  Deed  does  not  make  it  a  specialty 
Debt  (/). 

Where  the  Assets  are  partly  legal  and  partly  equitable,  though 
Equity  cannot  take  away  the  legal  preference  on  legal  Assets, 
yet  if  one  Creditor  has  been  partly  paid  out  of  such  legal  Assets, 
when  satisfaction  comes  to  be  made  out  of  Equitable  Assets,  the 
*624]  Court  will  postpone  him  until  there  is  an  equality  *in 
satisfaction  to  all  the  other  Creditors  out  of  the  equitable  Assets, 

(*)  Haztewood  v.  Pope,  3  P.  Wins,  name  of  Hamley  ▼.  Fisher ;  and  tee  1 

SS3.     Hanby  again*  Roberta,  Ambl.  Yet.  16S. 

118.  S.  C.  1  Dick.  104,  under  name  of  (c)  Forrester  ¥.  Leigh,  Ambl.  173- 

Hamley  and  Fiiher;  Forrester  against  (d)  1  Roper  on  Legacies,  470,  who 

Lord  Leigh,  AmM.  173.  cites  Lucy  ▼•    Gardiner,   Bono.    137. 

(e)  Ambl.  128  ;  and  see  Forrester  r.  Latkins  v.  Leigh.  For.  53,  Sic. 

Leigh,  Ambl.  173.  (e)  Lacon  ▼.  Merlin,  1  Ves.  313~ 

»    (6)  Haoby  against  Roberts,  Ambl.  (/)  1  Ves.  313.  - 
.1*8,  0,   8.    <X   1    Dick,    104,   wider 
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proportionable  to  s*  much  as  the  legal  Creditor  has  been  satisfied 
out  of  the  legal  Assets  (g). 

A  Devisee  of  a  mortgaged  Estate  has,  on  a  deficiency  of  the 
personal  Estate,  a  right  to  have  the  devised  Estate  exonerated 
out  of  real  Assets  descended  on  the  Heir  (h).  And  though  the 
personal  Estate  is  by  the  Testator  exempted  from  the  Debt* 
and  a  mortgaged  Estate  is  devised,  subject  tb  the  Encumbrances 
upon  it,  a  descended  Estate  is  nevertheless  liable  to  the  payment 
of  such  Encumbrances  (t) . 

It  aeeins,  that  if  the  Testator  devises  his  Estate  to  his  Heir  at 
Law,  though  the  Devise  is  void  as  to  the  purpose  of  making  the 
Heir  take  otherwise  than  by  descent,  yet  it  is  held  to  show  the 
Testator's  Intent  that  the  Heir  shouLJ  have  that  Land,  and  there- 
fore the  Land  must  be  applied  only  as  other  devised  Land 
would  (fc). 

So  if  the  Heir  or  Devisee  of  the  .Real  Estate  (for  the  Rule 
applies  to  an  Hares  jaetus,  as  well  as  to  an  Hearts  natus  (/),  is 
sued  by  a  Bond  Creditor,  he  may  stand  in  the  place  of  that  Cre- 
ditor to  be  reimbursed  out  of  the  personal  Estate  (m). 

But  the  Equity  to  have  Real  Estate  enonerated  by  Persona], 
subsists  only  between  the  Heir  or  Devisee  *and  the  Resi*  [*625 
duary  Legatee,  and  not  against  specific  or  general  Legatees,  much 
less  Creditors  (n). 

If  one  mortgages  his  Fee- simple  Estate,  and  devises  his  Lease- 
hold to  A.  and  his  Fee-simple  to  JB.  and  dies,  leaving  no  Per- 
sonal Estate,  the  Devisee  must  take  it  cum  oners,  and  cannot 
charge  the  Leasehold  Estate  specifically  devised,  with  the  Mort- 
gage (0). 

Bona  Paraphernalia  (unless  purchased  out  of  the  Wife's  sepa- 
rate Estate)  (/>),  are  liable  for  Debts  on  a  deficiency  of  As- 
sets (a) ;  but  not  in  favour  of  an  Heir ;  or  of  Legatees  \r). 

A  Widow,  in  respect  of  her  Paraphernalia,  has  a  claim  to  mar- 
shal the  Assets  as  against  real  Estates  descended  (i),  but  not 
against*  real  Assets  devised  (J)  ;  but  a  real  Estate  charged  with 

(g)  Morris  t.  Sank  si  England,  For.  8.  0.  MS. 

9)0.  ip)  Wilson  v.  Peek,  Pree.  Clu  995. 1 

(h)  Gallon  v*  Hancock,  9  Atk.  804,  Freem.  S04» 

430.  (q)  Ridout  r.  Earl  of  Plymouth,  2 

(i)Barnewelir.  Lord  Cawdor,  3  Madd.  Atk>  104.    Bee  Lady  TyrelTs  Case,  ft 

Hep.  453.  Eq.  Abr.  155.    Burtoo  v.  Pierpont,  $  P. 

(Jfc)  See  note  A.  to  Chaplin  t.  Chaplin,  Wni.  70* 

3  P.  Wins.  368.  (r)     Tipping   t.    Tipping,    1    Peer 

(I)    Pockley   *.   Pockley,    1    Vera.  Wna.  730-    Snelson  ▼•  Corbett,  3  Atk. 

37.    Forrester  ▼.  Lord  ^feh,  AmW.  369. 

173*  («)  Probert  v.  Morgan,  1  Atk.  441. 

(m)  Mogg  ▼.  Hodges,  9  Ves.  63.  Snelson  ▼.  Corbet,  3  Atk.  369.    Bed 

(n)  HamSton  r-  Worley,  2  Yes*  jua.  rid.    Incledon    t.  Northeote,  3  Atk* 

65.    Hawes  v.  Warner,  2  Vera.  477.  8.  438. 

C.  3  Ch<  Rep*  906.  (I)  See  Probert  r.  Cliflbrd,  mentioned 

(e)  Oueal  ? .  Mead,  1  P.  Wins.  693 ;  in  note  1  to  9  P.  Wins.  644.  8.  C.  AmM. 

and  ie*  Lntkins  ▼.  Uigb,  Forrester,  53.  *» 
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the  payment  of  Debts  in  aid  of  the  personal  Estate  most  be  ap* 
plied  before  the  Widow's  Paraphernalia  (u).  If,  however,  for 
want  of  Assets,  bona  paraphernalia  are  applied  in  payment  of 
the  Debts  of  the  Husband,  and  contingent  Assets  afterwards  fall 
in,  they  are  not  applicable  to  pay  the  produce  of  the  bona  para- 
phernalia, as  they  would  of  the  produce  of  a  specific  Legacy  ap- 
plied in  payment  of  Debts  (x). 

♦626]  *Tbe  personal  Property  of  an  Intestate,  wherever  situ- 
ated, must  he  distributed  by  the  Law  of  the  country  where  his 
domicil  was  (y),  which  is  prima  facie  the  place  of  his  residence : 
but  that  may  be  rebutted,  or  supported  by  circumstances  (z). 

If  the  Father  be  dead,  the  domicil  of  the  Children,  it  seems, 
follows  that  of  the  Mother  (a). 

It  has  been  more  than  once  observed,  that  the  Statute  of  Dis- 
tributions (6),  (drawn  it  is  said,  by  Sir  Waller  Walker,  a  famous 
Civilian)  (c),  and  the  Statute  of  James  the  Second  [d),  are  very 
incorrectly  penned  (e) ;  but  the  construction  of  them  is  settled 
by  Decisions. 

Questions  as  to  what  is  an  Advancement  frequently  arise  in  the 
distribution  of  Assets.  In  our  review  of  this  subject  we  shall 
first,  consider  that  doctrine  in  general  cases  of  Intestacy ;  se- 
condly, as  it  applies  in  cases  where  the  Intestate  is  a  Freeman 
of  London;  and  thirdly,  where  the  Intestate  is  a  freeman  of 
York. 

1 .  The  Statute  of  Distributions  was  made  to  put  an  end  to  the 
contest  which  had  long  been  between  the  Temporal  and  Spiritual 
Courts  (/) ;  for  then  the  Spiritual  Court  ordered *ny  Distribu- 
*627]  tion,  or  Bond  to  be  *given  by  the  Administrator  for  that 
purpose,  the  Temporal  Court  sent  a  Prohibition,  being  of  opinion 
that  the  Administrator  had  a  right  to  all,  and  that  the  Spiritual 
Court  could  not  break  into  that  right  (g). 

The  Statute  therefore  was  passed,  and  in  favour  of  the  prac- 
tice of  the  Spiritual  Court,  which  proceeded  to  order  distribution 
as  often  as  the  Common  Law  Courts  did  not  prohibit  them,  and 
the  Act  intended  to  make  the  Children's  provision  equal,  which 
was  agreeable  to  the  Civil  Law,  where  goods  moveable  and  im- 

(«)    Boynton   t.  Boynton,    1   Cox,  L.  Jenkyns  appears  to  have  assisted  in 
166.  the  framing  of  this  Act.    See  his  Bea- 
ts) Burton  v.  Pierpoint,  2  P.  Wins,  sons  for  the  passing  of  the  Act,  1  VoL 
79.  Life  of  Sir  Leol.  Jenkyns,  p.  53.  and  2 

(•/)  Pipon  v.  Pipon,  AntbL  25.    Born  Vol.  p.  695. 

t.  Cole,  Ambl.  415.    Thome  r.  Wat-  (d)  1  Jae.  2*  c.  17. 

kins,  2  Ves.  35.    SommemUe  r.  Som*  (e)  Stanley  r.  8tanley,  1  Atk.  457 ; 

merrille,  5  Ves.  760.  2  H*  Blac*  406.  2  and  tee  Edwards  and  Freeman,  2  P. 

Burr.  1079.  Wins.  444. 

(z)    Bempde  r.  Johnstone,   3  Ves.  (/)  See  an  account  of  this  dispute  in. 

198.  Palmer  ?.  Elliot,  3  Mod'  58.    Carter  ▼. 

(a)  Pottinger  t.  Wightman,  3  Merir.  Crawley,  Raym.  496. 

67.  (r)    See  Hughes   i.  Hughes,  Curt. 

(6)  22  and  23  Ch.  2.  c  10.  125. 1  Ley.  2& 

(o)  Pen's  Case,  1  P.  Wms.  27*    Sir 


TRUSTS.  m 

moveable  are  considered  as  the  same,  though  our  Law  would 
never  let  the  Civil  Law  meddle  with  Lands  (A). 

The  intention  of  makin&the  provision  of  the  Children  equal 
runs  throughout  the  whole  Act ;  first,  it  gives  the  two  thirds  of 
the  personal  Estate  (the  mother  being  allowed  her  third)  equally 
among  all  the  Children.  But  then  the  Act  takes  it  into  consi- 
deration that  there  may  be  some  of  the  Children  who  have  re- 
ceived a  portion  or  advancement  before,  but  not  so  much  as  to 
make  up  their  full  share ;  in  that  case,  such  Child  so  advanced 
but  in  part  is  allowed  so  much  more  out  of  the  Intestate's  per- 
sonal Estate  as  will  suffice  to  make  his  share  equal  to  that  of  the 
other  Children.  The  Statute  takes  nothing  away  that  has  been 
given  to  any  of  the  Children,  however  unequal  that  may  have 
been.  How  much  soever  that  may  exceed  the  remainder  of  the 
personal  Estate  left  by  the  Intestate  at  his  death,  the-  Child  may, 
if  he  pleases,  keep  it  all ;  if  he  is  not  contented,  *but  [*62S 
would  have  more,  then  he  must  bring  into  Hotchpot  what  he 
has  before  received ;  this  manifestly  seems  to  be  the  intention  of 
the  Act,  grounded  upon  the  most  just  rule  of  Equity,  equality  (i). 
The  Act  does  what  a  good  and  just  Parent  ought  for  all  his 
Children.     It  has  been  called  a  Parliamentary  Will  (k). 

By  the  Statute  (22  and  23  Car.  2.  c.  10,)  it  is  provided,  that 
no  Child  of  the  Intestate,  except  his  Heir  at  Law,  on  whom  he 
settled,  in  his  life-time,  any  Estate  in  Lands,  or  pecuniary  por- 
tion equal  to  the  distributive  shares  of  the  other  Children,  shall 
participate  with  them  of  the  Surplus ;  but  if  the  Estate  so  given 
him  by  way  of  advancement  be  not  equivalent  to  their  Shares, 
then  that  such  part  of  the  Surplus  as  will  make  it  so  shall  be  al- 
lotted to  him. 

Any  Land  provision  to  the  Heir  at  Law  of  the  Intestate,  how- 
ever given,  is  privileged  by  the  Statute  of  Distribution,  and  is  not 
to  be  brought  into  Hotchpot  (2),  and  where  an  Heir  or  Coheir 
has  a  real  Estate  settled  by  the  Father,  this  will  not  operate  as 
an  advancement,  even  though  declared  by  the  Will  to  be  so. 

It  is  however  clear,  and  has  been  long  settled,  that  the  eldest 
Son  is  to  bring  into  Hotchpot  any  advancement  to  him  of  per- 
sonal Property  (m).  An  office,  though  at  will,  as  a  Gentleman 
Pensioner's  place  (n^,  or  a  Commission  in  the  Army,  or  Money  to 
purchase  *a  Commission  (o),  is  an  advancement,  and  so  [*629 
is  an  Jtnnuity  (p) ;  and  the  value  of  the  Annuity  is  calculated  by 

(ft)  Edwards  ▼.  Freeman,  3  P.  Wm».  bright  ▼.  Lady  Kircudbright,  8  Ves.  5$. 

441,  2.  446 ;  and  see  Humphrey  *•  Bui-  (n)  Norton  v.  Norton,  3  Ves.  317. 

lea,  1  Atk.  459.  in  note*    Wyeherley  ▼.  Wycherley,  2 

(i)  Edwards  and  Freeman,  9  P.  Wins.  Eden,  ISO. 

443.  (o)  Hearne  t.  Barber,  3  Atk-  213*  3 
(ft)  Ibid.  439,  440.  443.  P.  Wms.  317,  note  (o.) 
(I)  Ibid.  441.  (p)  Lord  Kircudbright  ?•  Lady  Kir- 
Cm)    Fitzg.   284k      Lord    Kircnd-  cudbright,  8  Vee.  63. 
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the  value  at  the  date  of  the  grant;  or  if*  fees  ceased,  according 
to  the  payments  received,  at  the  option  of  the  Child  (q). 

A  provision  for  a  Child  by  WUl>  (for  a  Case  may  happen,  that 
as  to  pari  of  the  personal  Estate,  the  Testator  may  die  intestate) 
is  not  an  JUoancmeat  to  be  brought  into  Hotchpot ;  and  by  the 
same  R*lc>  Land  given  by  Will  to  a  younger  Child  is  not  to  be 
brought  into  Hotchpot. 

There  are  a  great  variety  of  Provisions  which  may  be  made 
by  Parents  for  Children ;  and  it  could  not  be  expected  the  Sta- 
tute of  Distribution  Should  enumerate  all  of  them.  A  contingent 
Provision,  where  the  contingency  has  happened,  is  a  Provision, 
and  is  within  the  Act ;  and  wherever  such  Provisions  are  to 
take  effect  in  a  reasonable  time,  they  are  considered  within  the 
Act*  A  Child  may  be  provided  for  by  Land,  Freehold  or  Copy- 
hold,  or  by  a  Charge  upon  either,  or  by  Money,  Goods,  or  Stock 
in  Companies.  Some  Provisions  may  be  payable  to  the  Child 
when  of  age,  or  upon  Marriage;  and  these  contingencies, 
framed  in  an  infinite  variety  of  ways,  as  the  several  circum- 
stances of  the  parties  may  require,  rendered  it  impossible  for  the 
Act  to  mention  all  of  them,  and  therefore  it  was  proper  for  the 
Legislature  to  make  use  of  general  Words  as  they  have  done  (r). 

*430]  A  Provision  made  for  a  Child  either  by  voluntary  •Set- 
tlement, or  for  a  good  consideration,  is  an  advancement  pro 
tanto  (s). 

A  rent  mil  of  Lands  setded  upon  a  younger  Child  «  an  ad- 
vancement pro  tanto  (t).  So  an  Jtnnuity  given  by  the  Father,  to 
commence  after  his  death,  is  an  Advancement  pro  tanto  ;  and  by 
die  same  reason  a  Reversion  setdfed  on  a  Child,  or  a  portion, 
though  payable  m  fuhsro9  is  an  Advancement  pro  tontp,  as  it  may 
be  valued  (w). 

Where  a  Father  makes  a  Provision  for  his  Son  on  his  Mar- 
riage, all  the  limitations  in  such  Settlement  to  the  Wife  and 
Children  of  such  Son  are  to  be  considered  as  parts  of  that  ad- 
vancement ;  and  it  is  not  the  Child's  Estate  for  life  only  that  is 
to  he  vataed  and  brought  in  (x). 

If  Money  be  settled  payable  on  a  contingency,  to  take  effect 
within  a  reasonable  time,  it  i*  an  advancement  pro  tanto,  and  it 
seems  that  the  Court  may  make  a  Distribution,  and  order  that  if 
the  contingency  happens  die  Money  shall  be  refunded  (y). 

In  these  cases  of  advancement,  if  the  Father  dies  intestate, 
the  Child  is  entitled  to  his  testamentary  share,  without  bringing 
into  Hotchpot  the  Money  he  has  received  in  advancement  (z). 

(q)  Ibid.  p.  51.  (*)    Weyland  ▼.  Wejland,  8  Atk. 

(r)  Edwardi  t.  Fieeaan,  S  P.  Wmt.  635. 

440.  (f )  Edwards  t.  Freeman,  S  P.  Wats. 

ft)  Edwards  ?.  Freemaa,  8  P.  Wma.  446.  448. 

p.  444.  (*)  Hearw  t.  Barber,  3  Atk*  21$. 

(f)  Ibid.  440.  Bkh  r.  fcicb,  2  Cb.  Ca.  16k 

in)  Ibid.  44*.  444. 
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If  a  Child  or  Ghfttdfefi  are  advanced  in  the  Father's  life-time 
they  will  be  considered  as  fully  advanced,  unless  the  quantm* 
of  the  Advancement  appears  in  Writing,  under  the  Father's 
barid  (a).  The  ground  *of  which  is,  portly,  on  the  dif-  [*GS1 
ficufty  of  takirig  an  account  after  such  a  length  of  time ;  but 
prinoipatij  because  you  do  not  know  vf-hat  to  bring  into  Hotch- 
pot (*)- 

Jf  a  Father  advances  one  of  his  Children  in  part,  and  the 

Child  dies,  leaving  Issue,  and  then  the  Father  dies  Intestate, 
the  Issue  of  a  dead  Child  claiming  a  distributive  share  must 
bring  into  Hotchpot  what  their  Father  had  received  (c). 

If  the  Father  gives  Money  to  put  a  Son  out  Apprentice  (d), 
or  Sets  him  up  in  a  Trade,  k  is  an  advancement.  So  where 
Money  is  eiprestod  to  be  advanced  in  part  of  a  Fortune,  though 
of  small  amount,  it  is  an  advancement;  but  if  petty  sums  are 
given,  at  different  times,  by  a  Father  to  a  Child,  and  not  said  td 
be  as  a  Portion,  but  by  way  of  present  or  otherwise,  they  are  not 
to  be  brought  into  Hotchpot  (c). 

A  present  of  A  Gold  Watch  and  Wedding  Clothes  hate  been 
considered  as  a  personal  present,  and  not  as  an  advance** 
meht(/). 

So  Aliment  (gv,  Maintenance  Money,  or  an  allowance  toade 
by  a  Freeman  to  his  Son  at  the  University  or  in  travelling,  is 
not  considered  as  An  advancement  (h) ;  *but  JUmcmy  [*632 
paid  by  a  Father  to  his  Child  has  been  considered  as  an  advance- 
ment (*). 

Money  laid  out  by  the  Intestate  on  the  Repair*  of  House*, 
which  descended  to  his  eldest  Son  as  Heir,  is  not  an  adtance* 
ment  to  be  brought  into  Hotchpot  under  the  Statute.  It  would  be 
otherwise  if  the  Houses  had  been  given  to  the  Sod  in  the  Father** 
life-time  (&). 

Questions  of  Advancement  can  arise  only  among  Children,  and 
Hot  between  an  only  Child  and  a  Widow  (I). 

A  Child  advanced,  as  welPas  one  not  advanced,  is  entitled  to 
a  dhare  upon  the  death  of  a  Brother  or  Sister  (m). 

* 

(a)  Hurrey  v.  Desbouvcrie,  For.  135;  3.    Norton  y.  Norton,  3  P.  Was.  317, 

and  eee  1  Vera.  89*    Hume  ?.  Edward*,  in  note* 

3  Atk.  451.    Elliot  v.  CoUyer,  ib.  527.  (/)  Elliot  v.  Collier,  1  Yes.  16.  6. 

Fawkener  v.  Watts,  1  Atk-  406.    Civil  C.  3  Atk*  527. 

v,  Bfch,  1  Vera.  216*    Chace  t*  Box,  (g)    Edwards    v.   Freemen,   9  P. 

Eq.  Ca.  Abr.  154,  5.  where  a  certificate  Wms.   436*    Elliot  r.  Collier,  1  Ves. 

is  given  at  length  ef  the  custom  of  Lon-  15. 

don,  Cleaver  v.  Sturfiug,  2  P.  Was.  (A)  3  P.  Wms.  317*  in  note.    .. 

526.  (t)  Elliot  r.  Collyer,  3  Atk.  52S. 

(»)  Elliot  t.  Collier,  2  Ves.  16.  (k)  Smith  v.  Smith,  5  Ves.  721. 

(*)   Proud  v.  Turner,  2  P.  Was.  (l)  Garon  v.  Triplet,  Ambl.  ISO ;  and 

660.  see  Certificate  in  Chase  and  Box,  Eq. 

(d)  Sid  qua*  see  Norton  v.  Norton,  Ca*.  Abr.  154. 

3  P.  Wms.  317,  in  note  0.  (m)  Hudson  r.  Hudson,  For*  335* 

(si  Morris  v.  Burroughs,  1  Atk.  402,  Cowper  ?•  Scott,  3  P.  Win*  124. 
Vot.  I.-     ~ ' 
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A  Descent  of  Lands  in  Borough  English  to  the  youngest  Son 
will  not  prevent  his  having  a  full  distributive  share  of  his  Father** 
personal  Estate  (n) . 

2.  Questions  of  Advancement,  whether  they  arise  on  the 
Statute  of  Distributions,  or  the  custom  of  London,  have  been  fre- 
quently said  to  receive  the  same  determination  (o);  and,  cer- 
tainly, the  Statute  was  in  a  great  degree  founded  upon  the  cus- 
tom (p).  As  the  custom  does  not  affect  a  Widow's  Estate,  or 
gifts  made  by  her,  so  neither  does  the  Statute.  If  the  Mother, 
therefore,  being  a  Widow,  advances  a  Child,  and  dies  Intestate, 
♦633]  the  Child  advanced  does  not  *bring  what  he  received 
from  the  Mother  into  Hotchpot  (p). 

Any  Land  of  Inheritance  settled  by  a  Freeman  upon  his  Chil- 
dren (9),  or  Money  given  to  be  laid  out  in  Land  (r),  is  not  con- 
sidered as  an  Advancement  either  in  part  or  in  the  whole,  within 
the  Custom  of  London,  for  the  custom  affects  only  the  perianal 
Estate  of  the  Freeman  (s) ;  but  if  Lands  of  Inheritance  are  given 
to  a  Child  by  the  Freeman,  in  bar  of  the  orphanage  part,  and 
accepted  as  such,  it  will  be  binding,  or  at  least  the  Child  cannot 
have  both  (f ) . 

If  a  Child  claims  under  the  ftafltom  of  London  he  mnst  bring 
what  he  has  received  by  way  of  advancement  into  the  orphanage 
part;  and  what  he  receives  as  a  Legatee  must  be  accounted  for 
to  the  personal  Estate,  he  not  being  entitled  to  take  both  by  the 
Will  and  the  Custom  (u). 

Covenants  in  the  Marriage  Settlement  of  a  Freeman  of  the 
City  of  London,  that  the  Husband  might  dispose  of  the  Wife's 
share  by  Will,  and  also  that  her  Executors  would  release  and 
convey  all  her  Interest,  &c.  to  the  husband ;  was  held  not  to 
vary  the  general  rule  that  the  Children  should  be  entitled  to  the 
benefit  of  a  composition  with  the  Widow  (x). 

Parol  Evidence  of  a  Father's  declaration  will  not  be  allowed 
*634]  to  debar  a  Child  of  its  orphanage  share ;  *but  proofs  of 
declarations  by  the  Husband  of  a  Citizen's  Daughter,  in  regard 
to  an  advancement  in  Marriage  with  such  Daughter,  may  be 
read.  Proofs  also  of  declarations  of  the  Wife,  made  during 
the  Coverture  of  her  first  Husband,  may  be  read  against  the 
second  (y). 

(it)  Lutwyche  ▼.  Lntwyche,  For.  276.  p.  129,  but  not  in  this  Utter  page  as  to 

Pratt  t.  Pratt,  2  Str.  935.  that  point 

(o)  Elliot  t.  Collier,  1  Ves.  17.  (»)  2  P.  Wms.  274;  and  see  Home 

<p)    Edwards     t.    Freeman,    2   P.  t.  Edwards,  3  Atk.  452 ;  and  see  Civil 

Wins.  449.    Holt  r.  Frederick,  2  P.  ▼.  Rich,  1  Vera.  181,  and  Stanton  v. 

Wms.  358.  Piatt,  2  Vera.  753. 

(p)  Holt  t.  Frederick,  2  P.  Wms.  (I)  Cox  t.  Belitha,  2  P.  Wms.  274. 

36&  (w)  Knipe   v.  Thornton,    2    Eden, 

<«)   Rich   t.  Bleb,   2   Chan.    Cas.  123. 

MO.  (X)  Ibid.  118. 

(r)  Annand  t.  Honey  wood,  1  Vera.  (y)    Fawkener    v-  Watts,   i  Atk. 

9(5.  &  C.  2  Chan*  Cas.  117,  and  also  407. 
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Grandchildren^  it  has  been  h$ld,  are  not  entitled  to  a  custo- 
mary share  of  a  Freeman's  personal  Estate  by  the  Custom  of 
London  (z). 

Where  a  Citizen  has  several  Children,  and  some  of  them  are 
advanced,  and  some  not,  and  the  advanced  Children  die,  and 
then  the  Father  dies,  no  consideration  is  had  of  the  advanced 
Child,  bat  the  Distribution  is,  m  if  it  had  never  existed  (a). 

Sums  of  Money  given  by  a  Iceman  to  a  Daughter,  if  not 
given  as  a  Marriage  Portion,  or  in  pursuance  of  a  Marriage 
Agreement,  are  not  an  Advancement  (o). 

Presents  made  by  a  Freeman  to  his  Child,  after  frequently 
living  with  her  for  several  weeks  at  a  time,  \tave  been  considered 
only  as  a  satisfaction  for  her  trouble,  and  not  as  a  gift  to  be 
brought  into  Hotchpot  (c). 

Questions  relative  to  the  Administration  of  Estates  according 
to  the  Custom  of  London,  have  been  much  less  frequent  since 
the  Statute  (d  j,  which  gives  Freemen  of  the  City  a  power  of  dis- 
posing of  their  personal  "Estate  unfettered  by  custom.  If  [*635 
a  Freeman's  personal  property  is  disposed  of  by  Will,  it  goes 
according  to  such  disposition ;  but  if  he  dies  intestate,  wholly 
or  in  part,  then  the  customary  part  of  the  Property  as  to  which 
be  dies  intestate  is  distributable  according  to  the  custom,  but 
the  testamentary  part  is  out  of  the  custom,  and  is  distributable 
according  to  the  Statute  of  Distributions  (/). 

And  though  a  Freeman  of  London  leaves  the  City,  and  lives 
in  the  Country  twenty  years,  marries,  and  makes  his  Wife  a 
Jointure,  and  dies,  his  Estate  is  distributable  according  to  the 
custom,  and  the  Wife  is  entitled  to  a  Share  (g)  unless  barred  by 

Contract  (h). 

An  only  Child  of  a  Freeman  of  London  advanced  in  part  is 
not  obliged  to  bring  such  part  in  Hotchpot  (i). 

If  a  Man  marries  an  Orphan  who  dies  under  twenty-one,  her 
orphanage  part  does  not  survive  to  the  other  Children,  but  goes 
to.  the  Husband  (k). 

A  Daughter  of  a  Freeman  marrying  without  her  Father's  con- 
sent loses  her  orphanage  part,  unless  he  is  reconciled  to  her  be- 
fore his  death  (J) . 


(z)  Fowke  ▼.  Hunt,  1  Vera.  397.  (d)  11  Geo.  1. 

(a)  Beekford  v.  Beckford,  9  Chan.  (/)  Stapleton  v.  Sherard,  1  Tern. 
Cas.  119.  438. 

(b)  Hume  v.  Edwards,  3  Atk.  451.  (g)   Butter  t.  Butter,  1  Vera.  180. 
Elliot  end  Collier,  3  Atk.  588,  and  see  Webb  t.  Webb,  8  Vera.  110. 

the  obserrations  o(  Mr.  Vernon,  at  the  (*)  Pickering  r.  Lord  Stamford,  3 

end  of  his  Report  of  Fowke  t.  Leweo,  1  Yes.  336. 

Vera.  90.  (0  Fane  r.  Bench,  8  Vera.  834. 

(c)  Hume  ▼.  Edwards,  3  Atk.  452 ;  (*)  Touke  t.  Lewen,  1  Vera.  88. 
see  also  Ambl.  1S9.  (0  Foden  r.  Howlett,  l  Vera.  354- 
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EQUITY  JURISDICTION. 


Two  Aunts,  a  Nephew  and  a  Niece,  take  equally  per  ca- 
pita (m). 

If  there  be  an  Uncle,  and  a  deceased  Uncle's  Child,  all  goes  to 
the  Uncle  (n). 

A  Nephew  by  a  Brother,  and  a  Nephew  by  a  half  Sister,  take 
equallv,  per  capita  (o) . 

A  Nephew  by  a  deceased  Brother,  and  Nephew*  and  Nieces 
by  a  deceased  Sister,  take  equally,  per  capita  (j>). 

If  there  be  only  a  Brother  and  a  Grandfather,  the  Brother 
takes  Che  whole  (q). 

If  the  Intestate  dies,  leaving  a  Brother's  Grandson,  and  a 
Brother  or  Sister's  Daughter,  the  Daughter  takes  the  whole  (r). 

♦640]  *If  a  Bastard  dies  intestate,  or  if  any  other  Person 
baring  no  Wife,  Children,  or  kindred,  dies  intestate,  his  effects 
devolve  on  the  King,  who  usually  makes  a  grant  of  them  (*). 

(m)  Dorant   ▼.  Prestwood,  1   Atk.  t.  Tench,  3  Vee,  SI  5.    Bowen  ▼.  Lit- 

456.     Lloyd  t.  Tench,    9  Yes.  SIS.  tiewood,  1  P.  Wmi.  595. 

Page    t.   Oook,    mentioned    S    Yes.  (p)  See  the  mine  eases  as  an  referred 

814.    centra    1    Domat,    CM    Lew,  to  in  the  preceding  note. 

666.  (g)  Erelyn  t.  Evelyn,  3  Atk.  76S.  & 

(n)  Bowen  t.  Littlewood,  1  Was.  C*  AmbL  191. 

693 ;   and  see  Brecton  t.  Darkia,  %  (r)  Pitt'i  Case,  1  P.  Wen.  S5. 

▼era.  168.    Maw  ▼•  Harding,  S  Vera.  («)  See  3  Black.  Oonv  505.  Doogk 

233.  54*.   In  regard  to  Bailor*  eee  what  is 

(o)  Stanley  ▼.  Stanley,  1  Atk'  456.  said  9  rol.  Life  of  Sir  L*  Jenkins,  p. 

Daren  r.  Dawes,  3  P.  Wins.  65.    Lloyd  71 1 . 


ftm>  or  ma  fust  tolvme. 
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